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INNOC3ENT MISREPRESENTATION— LIABILITY FOR 

By 

K. R. Dixit, ll.m. (Loxdox), 

Reader in Law, 

Nagpur University, Nagpur. 

A source of unmLxed pleasure it is to imte an obituary on Candler v. Crane Christ- 
mas & Co''-. For seventy years the principle of this case has dogged the decisions 
which have had something to do with the law relating to innocent misrepresentations. 
Id A made statement about a fact to B which was false but ts'hich A believed to be 
true and on which A knew B -would rely and B suffered some injury as a result of it, 
B had no remedy though A -was grossly negligent in making that statement. Such 
tvas the unhappy state of tlie Law. 

The decision that clears up this state of affairs is the decision of the House of 
Lords in Hedl^ Byrne & Co. Ltd. v. Heller and Partners, Lid.-. 

The plaintifis, in this case, were a firm of advertising agents who received certain 
orders from a Company called Easipower Ltd. They asked their bankers to com- 
municate with the bankers of Easipower Ltd. to find out about the credit-worthiness 
of Easipower Ltd. The bankers of Easipower who were the defendants in this case 
gave a favourable reference to the plaintiff’s Bank. The reference was marked 
confidential, "for the use of the plaintiff’s Bank only and tvithout responsibility on 
the part of the defendants. The plaintiffs relied on it and as a result of it lost over 
iji 7,000. The case was decided on the basis that the defendants knew that the 
inquirj' was in connection with an advertising contract and it was at least probable 
that the information tvas tvanted by the advertising contractors. It was regarded 
as if the negligent misrepresentation was made to the plaintiffs. It was held that 
but for their ^claimer of responsibility the defendants would have been liable. 
Under the circumstances it seems fairly obvious that Candler is out — bell, book and 
candle. 

It may be recalled, \viiat happened in Candler. In that case the plaintiff was 
a potential invester in a company and wanted to see it’s accounts before investing 
in it. The defendants -who %vere the company’s accountants -were told to complete 
the accounts as soon as possible and show them to the plaintiff. The plaintiff saw 
these completed accounts, discussed them -tvith tlie defendants and took z. copy of 
them. The accounts had been negligently prepared and gave a false picture. It 
was held that the plaintiff could not sue the defendants for the loss caused to him 
because there was no contractual nexus. between them. The mischief of this deci- 
sion, however, started with the judgment of tlie House of Lords in Le Lievre v. Gould". 
It was because the majority in the Court of Appeal (Denning, L.J., dissenting) held 
that they -^vere bound by the decision of the House of Lords in Le Lievre v. Gould" 
that they decided the ^vay they did. 

Consideration, therefoie, of Donague v. Stevenson* and Deny v. Peek", in this case, 
became necessary-. The case (here relied upon) that interpreted Deny v. Peek" was 
N'oclon V. Lord Ashburton". The plaintifis argued that it removed the restriction 
which Deny v. Peek" was thought to have put on liability for negligent misrepresenta- 
tion. The defendants argued that after adding fiduciary obligation to contract as a 
special duty it closed the door to any further expansion. Their Lordships held that 
the door was not shut to any further e.xpansion. 


1. LJt. (1951) 2 KJJ. Ifrt. . 

2. (1963) 3 \V.L.R. 101. 

3. L.R. (1893) l.Q,.B. 491. 

4. LJt. (1932) A.C. 562. 

5. (1889) I..R. 14 App. Gas. 337. 

6. LJt. (1914) A.C. 932. 

sj— 4 
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Question then arises as to the classes of cases in which there might be a remedy 
for injury caused by misstatements. The position may briefly be stated as foUo^^-s. 
There is a remedy (i) where thereis a fiduciary relationship, (2) where there is an 
implied or express contract, (3) ivhere there is no fiduciary or contractual relation- 
ship 1. Two further inquiries are raised whether thereis any duty at all owed by the 
defendant to the plaintiff ; if so the nature of the duty. There may be circiunstances 
in which the only duty owed may be of being honest or theremay be circumstances 
in ivhich there might be duty not only of being honest, but also of taking reason- 
able care. It is with this last class that we are here concerned. 

As to the duty of being honest. Lord Reid, Lord Morris and Lord Hodson held 
that apart from the disclaimer there was, in this case, a duty of honesty*. The 
position taken by Lord Devlin is not clear and we have no pronoimcement firom Lord 
Pearce on this point. 

We are then left ivith the last and most interesting point regarding the circum- 
stances in which there might be a duty of taking reasonable care. Here the case 
ivas argued from tivo angles, (i) that those who held themselves out as possessing a 
special skill are imder a duty to exercise it with reasonable care and (2) from the 
notion of proximity introduced by Lord Esher in Heaven v. Pender^ All their 
Lordships argeed that in any case the crux of the matter was assumption of respon- 
sibility by the defendant. Lord Reid declined to consider the question of proximity* 
but all the other Law Lords discussed that question in one way or the other. 
Possession of special skill is a fact which is easily ascertainable, the more_ diffitmlt 
problem is investigation into the question of proximity. In order that this notion 
may be appreciated what has been said to explain it may be stated seriatim. 

“ If one is near to another or is near to the proper^' of another a duty 
is upon him not to do that which may cause personal injury to that other, or may 
injure his property® ”. 

“Who, then, in law, is, my neighbour? Theanstver seems to be — persons 
who are so closely and directly afiected by my act that I ought, reasonably to have 
them in contemplation as being so afiected whra I am directing my mind to the 
acts or omissions which are called in question.® 

Lord Devlin clarified that the principle of proximity tvas the “general concep- 
tion of relations giving rise to a duty of care.’ 

« in a sphere in which a person is so placed that others could 

reasonably rely upon his judgment or his skill or upon his ability to make a careful 
inquir>^ 

“ the party seeking information or advise was trusting the other to 

exerdse such a degree of care as the circiunstances required where it was reasonable 
for to do that and where the other gave the information or advice ivhere he 
knew or ought to have known that the inquirer ivas relying on him ”®. 

According to Lord Pearce such relationship must concern a business or profes- 
sional transaction whose nature makes clear the gravity of the inquiry and the 
importance and influence attached to the^ansiver.’" 

^Vhile Lord Hodson and Lord Devlin agreed svith the above propositions of 

Lord Rdd and Lord Morris, Lord Devlin introduced a new test ” 

wherever there is a relationship equivalant to a contract there is a duty of 
care””. 


1. Per Lord Hodson at page 126. 

2. Per Lord Rdd at page 1 14, per Lord Morris at page 124 and per Lord Hodson at page 132. 

3. 11 Q..BX).503,509. 

4. At page 106. 

5. Per Lord Esher in Scam v. Verier, 1 1 Q,.B.D, 503, 509. 

6. Per Lord AiKn in Doragas v. Sterensin, (1932) A.C!. 562, 580. 

7. At page 142. 

8. Per Lord Morries at page 124. 

9. Per Lord Reid at page 109. 

10. At page 155. 

11. At page 147. 
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The following observations seem pertinent here ; 

In the notion ofproxMty there has been a shift from the idea of physical 

proximity to mental proximity. 

In *is cas= there is Wf^Sive SSlerf* dcfeS. 

and liability being “^‘^® °,^^ sel30thCan«f/eri and this case seem to have 
It was here not ° SX In doing so the decision here goes 

been decided on the bas^ of acm j-js Asentine iudgment in Candler’s case'^ 

further is owed to persons to^ whom they themselves in 

smce according to him th y But it seems necessary to add a 


S^^re should not recover. The point of disunction maae ny i^euuu.^, 

Candler’s case^ is on this basis. 

It seems that while £^^1^^° include cases 

Sh stoitidTe S3ed though liabiHty should not be confined to professional 

people. statement of Mr. Foster for the respondents is accep- 

As a uot to make careless statements.* A pe^on 

table i.e., there^ is no ge - ^^snect of eeneral information given by him 

should not be liable uiind e.g., a marine hydragrapher who fails to 

“aniihor who mohos o carders s— 

in his published work. ^ 

Secondly, the fomroftheinquiry and the amwer should be comideredunportant. 

reaao'n^W'"^^ 

ITrte r«t tl>^-teSt^XulSdf;pok^h^^^^^ 
fr 0-1 J„e£ ot odrerr 

r* 1 ' * i« irt +Vii<: eilsp it seeins that for damages for care 

leas ^:,:iSs'S“~4pany'?Ss‘'pec.uses, statutory provision alone need not be 

relied p -j Upre seems to be in agreement with what Lord Deming 

saidr«rSr^.M'.!“he duty is imposed only on cermin professional people. 

In to fidd of S’SSdSL ^’"nSe”£v?nwid.“; 

has melted. This but if the service 

consideration to neelieently, the promisee can recover m an action in 

is in fact performed Sle^Hfr/i Trees Case).^ The side wnd about 

tort ” 5 . (One is .^empt^ 7 jeems to be getting stronger) . Indeed 

wHch Lord Denning V, distinction made in the law relating to innocent 

Lord Devlin °^gA-onttact^nd tort was due to the doctrme of considera- 

misrepresentatton between to 


1 Lit. (1951) 2 K.B. 164. 

2 Ptflird Devlin at page 134. 

Per Lori 31 ~H-.«r W,L.R. tlMD K^B. 130 . 

6. GctStbI London Tr^ w 

7. LJt. (1951) 2 K.B. 215 (C.A.). 

8. "At page 143. 
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The distinction here made by some of the Law Lords between liability for acts 
and liability for words is artificial and untenable^. Surely -ts-hat needs recognition 
is the fact of injury" and not by what it has been caused. If the injur>- has been 
caused under circumstances ts'hen there was a duty' of care it ought to be remediable 
and the remedy cannot depend upon the question whether the injur)' was caused 
by acts or \rords. As was pointed out by Lord Devlin this distinction is drawn 
because many times advice or information is given on the basis of acts or omissions^. 
It was admitted that although Donague v. Stevenson^ and George v. Sfeivinglon* concern- 
ed injury due to things and acts the decisions were not confined to them®. The 
distinction goes to matters of proof not of principle®. And so one finds that as 
the categories of negligence are never classed the principle of Donague v. Slecer^m^ 
is being slotvly ^\•orked out. 

The position of bankers needs to be noted here. The principle accepted here is 

“ if in a sphere in which a person is so placed that others could reasonably 

rely upon his judgment or his skill or upon hb ability' to make a careful inquir)' a 
person takes upon himself to ^ve information or adwee or allotvs his information 
or adsice to be passed on to, another person tvho as he knows or should know, 
ts'ill place reliance upon it, then a duty of care will arise Looking to the 
circumstances of tliis case it -ivould seem that a duty of care arises. But both Lord 
Morris and Lord Hodson say that a banker when gi\ing a common reference has 
only a duty* of honesty'®. Now -^s'hat does thatmean? Itsimplymeans that the banker 
must not tell a lie. As for the duty of care both their Lordships adopted the words 
of Pearson, L.J., in the Court of Appeal. The banker is not expected to “ expend 
time and trouble in searching records, studsing documents, weighing and cornpaiing 
the favourable and imJavourable features and producing a ss'ell-balanced andseell- 
svorded report”. This svould only mean that svhen an usual reference is made the 
banker must only give an answer strictly according to what he knows and by basing 
a quick glance at one or two reles'ant files in his possession. There is of course the 
further difficulty for the banker to reconcile his duty to hb custorner ssith hb desire 
to give a balanced relpy®. The ordy ss'ay in svhich that problem can be solved, 
it seems, svotild be that the customer svhen gising permission to the banker must be 
deemed to have released him from hb duty of non-dbclosure. {Quaere : ss-hether 

■the facts ssithin the banker’s knowledge can be dbclosed ? Scmble not). 

For hb safety the banker had better be careful — only to state hb opinion strictly 
necessary xmder the circumstances never to go into facts. 


1 . 

2 . 

3. 

4. 

5! 

6 . 

7. 

8 . 
9. 


Lord Reid at page 106. 

At page 136. 

I..R. (1932) A.a 552. 

(1869) L.R. 5. Rt. 1. 

^cr^rd ^forris atpagellB and Lord Hodson at page 128. " 
Per Lord Hodson at page 130. 

Per Lord Morris at page 124. 

At page 125 and at page 132 respecth-cly. 

Per Lord Rdd at page HI. 
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[Supreme Court.] . 

P. B. Gajendragadkar, K. N. Wanchoo, and 
K. C. Das Gupta, Jj. 
i^th November, 1963. 


Greaves Cotton. & Co., Ltd. v. 

Their Workmen. 
C.As. Nos. 272 to 280 of 1962. 


14m J\OVemoeT, 

nhhutes-Fixm wage scales-Unskilled workmen-If can be classified 
Industrial and subordinate staff— Dearness allowance. 

.cco,d«.s io d.ine f The tribunal 

There cannot be degrees of of higher unskilled. It is neither 

“ r ~ , 

It tviU be open to the mbunal to SS mu« i 

factory-workmen as for c^ncal sta packet [i.e., basic usages fixed by 

ing comparisons take mto accou compare it with the total wage packet of 

it as well as dearness a^us?fiLe for basic ^vage, for each category 

comparable concerns and thus arr ^ 

StSSriitl bS‘ “long as it atrives at a fair conelus.on after n.ak„g 

the necessary ^ adjustment should be granted or not is always, , 

The question therefore ^leme J of each case. The facts m 

a question deP“.§^|o?from 5 ie facts in the case of the French Motor Car Cods case, 
these cases are dinerenr 11 ui 

(1962) 2 L.L.J. 744 - ,. Pkadke, Advocate, 

n S“mdXm»*rJV'«ro;nUdvo^^^^ of Afrrsri. J. B. 

for Responden ( Appeals allowed in part and cases 

Q remanded. 


[Supreme Court.] 

P B. Gajendragadkar, K. Subba 
K N. Wanchoo, N Rajag^a fyangar, 
and J. R- Mudholkar, Jj. 

i^th November, 19 3 , . tj^xX of 1901)— Displaced Persons {Insiitu- 

Displaced Persons (P‘^^9 (V of 1908), section zo— Indian Independence 
Hon oJS,iti)Aol. Z%\JJlh Mido 300 of Iho CondiMm- 

(ffigiri.rroptrtyondhl”*''*''") ^„^£,,,6o/lfeGoeenii«e»lo/Mi<tricI— Afrraieg 

Displaced Persons {Claims) Jinarih residing”. 

ofwords“ debt”, person f Rationing and Distribution v. The Corporation of 

This Court has, in Director of _ fiqSi) i S.C.J. 406 : (1961) i M.L.J. 

Calcutta c"rf/'^5"’^:^-^'^^SG^'88f(i96i)VM (Grl.) 225 : (1961) i S.C.R. 
(S.C) 88 : (1961) I the rule of construction adopted m the U.K. that the 

1 c8, accepted as correct the ruie provided in express terms or by necessary 

Smte is not boimdby ofVntcrpretation to the terms of the Displaced 

implication. jQ^rii far from the State being expressly named as 

PcKons Debts Adjustment Act, 195 ^^ture and desmption of the 

being bound, there ^e the cLctment which clearly e.xclude the Sute 

S"dTte rirc state from iri purview. 

S._NRC 


The State of Punjab v. 
The Okara Grain Buyers 
Syndicate Ltd., Okara. 
C.As. Nos. 439-451 of 1961. 
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The Act \s’as preceded by the Displaced Persons Suits Act, 1948 which employed 
substantially the same phraseology as the Act now tmder consideration. The 
re-enactment of the law, on the expirj' of the Act of 1948, adopting substantially 
the same phraseology in section 13 and other relevant sections to indicate the 
“ person ” against whom the claim could be made "was therefore a legislative con- 
finnation of that ruling {MJs. Ahgf Brothers v. The Dominion of India, I.L.R. 4 Punj. 
358), and a strong indication that Parliament intended the same result. 

In otm judgment nothing turns on the exact proportion of the cases where the 
party would be -without a remedy. If the terms of the enactment were ambiguous 
and had to be interpreted in the light of the circumstance whether the one construc- 
tion or the other \s'ould leave parties without a remedy, then in that event some- 
thing might depend on -^vhether it was only a marginal case that was beyond the 
provisions of the Act or the bulk of the cases. That, however, is not the position 
here. 

S. M. Sikri, Advocate-General for the State of Punjab and N. S. Bindrc, 
Senior Advocate (ih JI. Sachthsy, Advocate, with them), for Appellant (in all the 
appeals). 

S. K. Kapur, Advocate and K. K. fain. Advocate for B. P. Maktshtcari, Advo- 
cate, for Respondent No. i (A) (in G.A.No. 439 of r96i). 

Sardar Singh, Advocate, for Respondents Nos. 2 (A), 3 (A), 4 (A), 5, 6, 7, 8 (A) 
9, 10, II, 12 and 13 (A). 

Daulat Ram Prem, Senior Advocate, {R.K. Sachlkey, Advocate, -^vithhim), for 
Respondent No. 13 (B) (Union of India). 

G.R. Appeals dismissed. 


[Supreme Court.] 

A. K. Sarhar, J. C. Shah, and The State of Madras p. 

Raghubar Dejal, ff. Karumuthu Thiagarajan Chetdar. 

i5fA November, 1963. - GA.. No. 478 of 1962. 

Madras Estates Land Act (/ of igo8 ) — Notifications under Act {XXX of 1947) — 
' Madras Estates Amendmait Act {II of 1945). 

The enquiry before the Inam Commissioner involved at least two distinct 
steps : 

(i) Enquirj- as to -^vhat was the original grant; and 

(ii) "iSTiat area should be confirmed or recognised in favour of a claimant. 
In holding an enquiry' into the first step, the Inam Commissioner could nor be 

seeking to confirm or recognise the grant. The Co mmi ssioner -was thereby laying a 
foundation for making the order of confirmation or recognition. In asstuning that a 
conclusion on the first automatically' resulted in confirmation of the grant the 
learned Ju^e obliterated tlie distinction bettveen the two. In our view the formula 
det-ised by Subba Rao, J., in K. Somasimdaram-v. The State of Madras, {ig^d) 2 M.L.J. 
202 : A.I.R. 1953 Mad. 246, is substantially correct. 

In the instant case it has not been sho-wn that there was any' Inam grant of tlie 
s'illage of Siruvengai to Peruvengai which had been confirmed by the Government. 
The lands in that part of the village which was confirmed as an Inam cannot consti- 
tute an “ estate " tstithin section 3 (2) {d) of the Estates Land Act. 

A. Ranganadham Chetty, Senior Advocate, {A. V. Rangcm, Advocate, tvitit him), 
for Appellant. 

A. V. Visivanallm Sastri, Senior .Advocate, {K. jayaram and R. Gcnapalfy Iyer, 
Advocates, with him), for Respondent. 

G.R. 


Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present : — ^B. P. Sinha, Chief Justice, P. B. Gajendragadkar, K. N. Wan- 
CHOO, K. G. Das Gupta and J. G. Shah, JJ. 

Mohmedalli and others . . Petitioners* 

V. ■ ■ ■ • 

The Union of India and another . . Respondents. 

Employees' Provident Fund Act {XIX of Restaurants and Hoteb—Xotificalion extending the Act to 

Validity of— If suffers from excessive delegation — Section 2 (4) — Basic wages — Wages and salary — Distinction, if 
ary — Act, if intended to apply only to wage earners — Scheme urider the Act — Xo violation of Article 14 of the Consti- 
tution of India (1950). . ’ 

Interpretation of Statutes — Legislation — Excessive delegation — Tests. 

It cannot be asserted that the powers entrusted to the Central Government to bring within the 
purview of the Employees’ Provident Fund Act such establishments or class of establishments as the 
Government may by notification in the Official Gazette specify is uncontrolled and uncanalised. Iffie 
whole Act is directed to institute provident funds for the benefit of employees in factories and other 
establishments, as the Preamble indicates. The institution of provident fund for employees is too 
well established to admit.ofany doubt about its utility as a measure of social justice. The underlying 
idea behind the provisions o f the Act is to bring all kinds of employees within its fold as and when the 
Central Government might think fit, after reviewing the circumstances of each class of establishments. 
The Act has given sufficient indication of the policy underlying its provisions, namely, that it shall apply 
to all factories engaged in any kind of industry and to all other establishments employing 20 or more 
persons. It has been repeatedly laid down by the Supreme Court that where the discretion to apply 
the provisio.ns ofa particular statute is left with Government, it will be presumed that the discretion so 
vested in such a high authority will not be abused. The Government is in a position to have all the 
relevant and necessary information in relation to each kind of establishment enabling it to determine 
which of such establishments can bear the additional burden of making contribution by way of provi- 
dent fund for the benefit of its employees. The power to exempt given to the appropriate Government 
under section 17 is not uncanalised because both clauses (a) and (4) of that section postulate that the 
exemption would be granted on the ground that the employees of those establishments are already in 
the enjoyment of benefits in the nature of provident fund, pension or gratuity not less favourable ta 
them than under the Act. 

The question whether or not a particular piece of legislation suffers from the vice ofexcessivc dele- 
gation must be determined with reference to the facts and circumstances in the background of which 
the provisions of the statute impugned had been enacted. If, ona revie^vofallthefacts andcircum- 
stanccs and of the relevant provisions of the statute, the Court is in a position to say that the Legisla- 
ture had clearly indicated the underlying principle of the legislation and laid down criteria and proper 
standards but had left the application of those principles and standards to individual cases in the hands 
of the Executive, it cannot be said that there was excessive delegation of powers by the Legislature. 
On the other hand, if a review of all those facts and circumstances and the provisions of the statute, 
including the Preamble, leaves the Court guessing as to the principles and standards, then the 
delegate has been entrusted not with the mere function of applying the law to individual cases, 
but vdth a substantial portion of legislative power itself. 

Both ‘salary* and ‘wages’ are emoluments paid to an employee by way of recompense for his labour. 
Neither ofthe two terms is a ‘term of art’. The Act has not defined wages; it has only defined “basic 
wages ’’ as all emoliiments which are earned by an employee while on duty or on leave with wages in 
accordance with the terms ofthe contract of employment and which are paid or payable in cash to him. 
(Section 2 (4).) ‘Salary’, on the other hand, is remuneration paid to an employee whose period of 
engagement is more or less permanent in character, for other than manual or relatively unskilled 
labour. The distinction between skilled and unskilled labour itself is not v^ definite and it cannot 
be said, that the remuneration for sldlled labour is not wages ’. The Act itself has not made any 
distinction between ‘wages’ and ‘salary’. Both may be paid weekly, fortnightly or monthly, though 
remuneration for the day’s work is not ordinarily termed ‘salary’. Simply because tvages for the 
month run into hundreds, as they very often do now, would not mean that the employee is not . 
earning wages, properly so called. 

- The Act applies to all establishments, except those recited in section ! 6. 

Clause (a) of section 16, as it now stands, has exempted establishments registered 'under the 
Co-operative Societies Act, because it is well-known that . it is the settled policy of the Government to 
foster co-operative societies with a view to their development and grosvth in the interest of the 
community. Clause (4) has reference to establishments which have been in existence for less than 3 
years or 5 years, as the case may be. That is an understandable classification with a vi«v to save nesviy 
started establishments from the additional harden ofmiking contribution to providentfund in respect 
of its employees. It is clear that the exemption is a short-lived one because with the efflux of 
3 or 5 years’ period, they will automatically come rmder the scheme framed under the Act. An 


* Petition No. 56 of 1962. 

■ S'cj— 42 ■ 


9th November, 1962. 
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establislunent coining under the exemptions' granted or to be granted rmdef section 17 does not mean 
that the establishment bears less burden of its share of contribution to the fund. It is equally clear 
that all hotels and restaurants come within the scope of the notification impugned in this case. 
There is absolutely no reason for complaint that the petitioners’ establishment of that class has been 
chosen for hostile discrimination. 

Petition under Article 32 of the Gonstitufion of India for the enforcement 
of Fundamental Rights. 

JV. C. Chatterjee. Senior Advocate, (S. K. Kajmr and K.K.Jain, Advocates, vvith 
him), for Petitioners. 

H. jY. Sanyal, Additional Solicitor General of India, (M. S. K. Saslri and 
R. H. Dhebar, Advocates, vsith him), for Respondents. 

The Judgment of the Court vvas delivered by 

Sinha, C.J . — ^This petition, under Article 32 of the Constitution, challenges 
the vires of certain proviisions of the Employees’ Provident Funds Act ( 5 QX of 1952) 
which hereinafter vsill be referred to as the Act, and the scheme fiamed thereunder. 
The respondents to this petition are the Union of India and the Regional Provident 
Fund Commissioner. 

The petition is founded on the following allegations. The petitioners, 5 in 
number, are citizens of India and are carrying on business of running a restaurant 
and general stores under the name and stjie of “ Messrs. George Restaurant and 
Stores ” at 20, Appollo Street, Fort, Bombay-i since September, 1958. They are 
running this business as a partnership firm, re^tered under the Indian Partnership 
Act. The firm employs 43 persons, including cooks, vsaiters, tea-makers, bill 
clerks and two store-clerks. Besides pajing salarj’ to their employees, the peti- 
tioners give them free food and other personal allovsances, which it is not necessary 
to set out in detail. In exercise of the povvem conferred by section i (3) (i) of the 
Act, the Central Government issued the Notification No. G.S.R. 704, dated i6th 
hlay, 1961, in the following terms : 

“ G.5JJ. 704. — ^In exercise of the powOT, conferred b}’ clause (4) of sub-section (3) of section 1 
of the Employees’ Provident Fund Act, 1952 (XIX of 1952) the Cmtral Government hereby directs 
that with effect from the 30 th June, 1961, the said Act shall apply to the following classesbf establish- 
ments, in each of which twenty or more persons are employed, namely : — 

i. Hotels. , 

ii. Restaurants.” 

As a result of the notification aforesaid, the operation of the Act has been extended 
to hotels and restaurants, including the one run by the petitioners. Subsequently 
the Central Government issued a notification under section 5, read with section 
7 (i) of the Act, the relev^ant portions of which are in these terms ; 

‘ “G.S.ff.783. — ^Incxerciseoftheporversconferredbysi^on 5 read with sub-section (1) ofscction 

7 of the Employees’ Provident Funds .Act, 1952 (XIX of 1952), the Central Government hereby- mates 
the following Scheme further to amend the Employees’ Provident Fund Scheme, 1952, namely : — 

I. This Scheme may be called the Employees’ Provident Funds (Tlurd Amendment) Scheme. 
1961. 

2. In the Employees’ Provident Fund Scheme, 1952, in clause (i) of sub-paragraph (3) of par-- 
graph 1, sub<lause (xvii) shall be renumbered as sub-clause (xix) thereof and the following^all 
be inserted as sub-clauses (xvii) and (iviu), namely : '* (xvii) as respects hotels and restaurants 
covered by the notification of the Government of India in the Ministry ofLabour and Employment 
' No. G.S.R. 704, dated the 16th May, 1961, come into force on the 30th day of June, 1961 : ” 

The said notification introduced the scheme known as the Employees’ Provident 
Funds (Third Amendment) Scheme, 1961. The petitioners challenge the constitu- 
tionality of Ae scheme aforesaid, and Ae section of the Act in pursuance of which 
it was brought into existence. The petitioners pray for a writ or order or direction 
quashing the said notifications and for issue of a tnandatnus to the respondents not 
to apply the said scheme to the petitioners’ establishment. 

Before dealing with the specific grounds of attack raised in support of the peti- 
tion, it is nccessarj’ to set out briefly the relevant provisions of the -Act. The -Act 
applies to every establishment which is a factory engaged in any industry specified 
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in Schedule I and in -which 20 or more persons are employed, and to any other 
establishment emplojdng 20 or more persons or class of such establishments -which 
the Central Government may, by notification in the Official Gazette, specify in 
this behalf. ‘ Employee ’ has been defined in section 2 (/) as follows : 

*cniplo>xe’ me^ any person who is employed for \vages in any kind of nwk, manual or othcr- 
-\vise, in or in connection with the work ofan establishment, and who gets his -trages directly or indirectly 
from the employer, and includes any person employed by or through a contractor in or in connection 
ss-ith the work of the establishment.” 

Section 5 authorises the Central Government to frame a scheme to be called the 
Employees’ Prowdent Fund Scheme, for the establishment of provident funds 
under the Act for employees or any class of employees and establishments or class 
of establishments to which the scheme may be applied, by notification in the Official 
Gazette. The contribution of the employer to the fund shall be 6 1/4 per cent, of 
the basic -ss'ages and dearness allou'ance and retaining allosrance if any, and the 
employee’s contribution shall be equal to the employer’s contribution, subject to 
his contribution being raised to the maximum of 8 1/3 per cent., if the employee 
so desires and the scheme so provides. Dearness allo^^•ance for the purposes of con- 
tribution shall be deemed to include also the cash value of any food concession 
allowed to the employee. Section 7 authorises the Central Government to add 
to, amend or varj' any scheme framed under the Act. By section 16 it is protddcd 
that the Act shall not apply to any establishment registered under the Co-operative 
Societies Act of 1912, or toany other establishment employing 50 or more persons or 
20 or more but less than 50 persons until the expiry of 3 years in the case of the former 
and 5 years in the case of the latter from the date on \vhich the establishment is set 
up. Section 17 empowers the appropriate Government, by notification in the 
Official Gazette, to exempt from the operation of all or any of the provisions of any 
scheme any establishment to which the Act applies, if in the opinion of the Govern- 
ment the rules of its pro\'ident fund with respect to the rates of contribution arc not 
less favourable than those specified in section 6 and the employees are also in enjoy- 
ment of other pro\'idcnt fund benefits which on the whole are not less favourable 
to the employees than the benefits prowded under this Act ; as also any establish- 
ment if the employees of such establishment are in enjoyTnent of benefits in the nature 
of provident fund, pension or gratuity, wliich on the -ivhole are not less favourable 
to such employees, section 19 provides for delegation of powers. 

It has been contended (i) that section i (3) (6) under which the notification 
including restaurants and hotels tvcrc brought under the operation of the Act, 
is invalid becaxise it confers uncontrolled and uncanaliscd po-wer on the Govern- 
ment j (2) that the Act tvas intended to apply to mere %vage-carners and not to 
salaried people and that, therefore, the two notifications as a result of which the 
petitioners’ employees have been brought -\vithin the purvic-w of the Act are bad 
inasmuch as they arc salaried employees and not mere wage-earners ; and (3) 
that the scheme is bad under Article 14 of the Constitution because it is discrimina- 
tory'. 

In our opinion, there is no substance in any one of these contentions. It cannot 
be asserted that the powers entrusted to the Central Government to bring within 
the purview of the Act such establishments or class of establishments as the Go\'crn- 
ment may by notification in the Official Gazette specify is uncontrolled and 
uncanalised. The whole Act is directed to institute provident funds for the benefit 
of employees in factories and other establishments, as the Preamble indicates. The 
institution of provident fund for cmploy'ees is too well-est.ablished to admit of any 
doubt about its utility' as a measure of social justice. The underlying idea behind 
the provisions of the Act is to bring all kinds of employees ^^•irlun its fold as and when 
the Central Government might tliii k fit, after reviewing the circumstances of each 
class of establishments. Schedule I to the Act contains a list of a large variety of 
industries engaged in the manufacture of diverse commodities, mentioned therein. 
To all establishments which arc factories engaged in the industries enumerated in 
Schedule I, the Act has been made applicable of its own force, subject to the provi- 
sions of section 16, wliich has indicated the establishments to which the Act shall 
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jiot apply. The Schedule is liable to be added' to or modified so as to include other 
categories of industries not already included in Schedule I- So far as establishments 
which do not come \vithin the description of factories engaged in industries, the 
Central . Government has been vested rvith the power of specifying such establish- 
ments or class of establishments, as it might determine, to be' brought twthin the 
■puiyieiv of the Act. The Act has given sufficient indication of the policy underly- 
ing its provisions, namely, that it shall apply to all factories engaged in any land 
of industry and to ail otlier establishments employing 20 or more persons. This 
•Court has repeatedly laid it down that where the discretion to apply the provisions 
of a particular statute is left vwth Government, it will be presumed that the dis- 
cretion so vested in such a high authority will not be abused. The Government is 
in a position to have all the relevant and necessary information in relation to each 
kind of establishment enabling it to determine which of such establishments can 
•bear the additional burden of making contribution by way of provident fund for 
,the benefit of its employees. The power to exempt given to the appropriate Govern- 
ment Under section 1 7 is not uncanalised because both clauses (a) and (h) of that 
section postulate that the exemption would be granted on , the ground that the 
employees of those establishments are already in the enjoyment of benefits in the 
nature of provident fund, pension or gratuity not less favourable to them than under 
the Act. Sub-section (3) of section i lays down the general rule in these terms 
as regards the applicability of the Act : 

“ (3) Subject to the provisions contained in section 16, it applies — 

(a) to every establbhment which is a factory engaged in any industry specified in Schedule I 
and in which twenty or more persons are employed, and 

(5) to any other establishment employing tsventy or more persons or class of such establishments 
which the Central Government may, by notification in the Ofndial Gazette, specify in thb behalf : 
Provided that the Central Government may, after giving not less than two months’ notice of its inten- 
tion so to do, by notification in the Official Gazette, apply the provision of this Act to anyestablishment 
•cmplojTng such number of persons less th^ twenty as may be qjecified in the notification. ” 

; The term ‘ industry' ’ used in the sub-section, quoted above, is defined in 
'section 2 (t), as follows : 

“ ' industrj’ ’ means any industry specified in Schedule I, and includes any other industry added 
to the Schedule by' notification imder section 4 

By. section 4, the. Central, Government has been authorised to add to the Schedule 
any other industry' in respect of the employ'ees whereof it is of opinion that a pror 
vident fund scheme should, be framed under the Act, and when such a notification 
is issued, the industry so added shall be deemed to be an industry specified in the 
Schedule. The general rule as to the application of the Act has been laid doyvn 
in that sub-section. By rvay of exception to that general rule, the appropriate 
Government has been authorised by section to exempt from the operation of 
all or any of the provisions of any scheme framed under the Act. The scheme is 
to be framed by the Central Government, under section 5, for the establishment 
of prorident fund under the Act for employees or any class of employees, in pur- 
suance of the provisions of the Act. And the scheme in question in this case, as 
already indicated, has actually been framed and is under challenge in this case. 
The relevant provisions of section 17 are in these words : 

“ 17. Power to exempt. — (1) The appropriate Government may, by notification in the Ofiic/al 
GaMtte, and subject to such conditions as may be specified in the notification, exempt from the opera- 
tion of all or any of the provisions of any Scheme — 

(a) any establishment to which this Act applies if, in the opinion of the appropriate Govern- 
ment, the rules of its provident fund with respect to the rates of contribution are not less favourable 
than those specified in section 6 and the employees are also in enjoyment of other prosadent find bene- 
fits which on the whole are not less favourable to the employees than the benefits provided under this 
Act pr any Scheme in relation to the employees in any other establishment of a similar character ; or 

(c) any establishment if the employees ofsueh establishment arc in enjojanent of benefits in the 
nature of provident fund,^ pension or gratuity and the appropriate Government is of opinion that such 
benefits, separately or jointly are on the whole not less favourable to such employees than the 
benefits provided under this Act or any scheme in relation to employees in any other establishment 
of a similar character.” . , , 
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It would appear from the terms of the relevant portion of section 1 7 that the 
exemption to be granted by the appropriate Government is not in the nature of 
completely absolving the establishments from all liability to provide the facilities 
contemplated by the Act. The exemptions are to be granted by the appropriate 
Government only if in its opinion the exempted establishment has provisions made 
for provident fund, in terms at least equal to, if not more favourable to its 
employees. In other words, the exemption is ivith a view to avoiding duplication 
and permitting the employees concerned the benefit of the pre-existing scheme, 
which presumably has been tvorking satisfactorily, so that the exemption is not 
meant to deprive the employees concerned of the benefit of a provident fund but 
to ensure to them the continuance of the benefit which at least is not in terms less 
favourable to them. As the whole scheme of provident fund is intended for the 
benefit of employees, section 1 7 only saves pre-existing schemes of provident fund 
pertaining to particular establishments. Hence, the provisions of sub-section (3) 
of section i, read along tvith those of section 17, quoted above, cannot be said to 
have conferred uncontrolled and uncanalised power on the appropriate Govern- 
ment. In this connection, the decision of this Court in The Edward Mills Co., Ltd., 
Beawar v. The State of Ajmer 1 may be referred to. In that case, the provisions of 
section 27 of the Minimum Wages Act (XI of 1948) were questioned as having 
giv’en uncanalised po'wer. The provisions of that Act run more or less on parallel 
lines to those of the Act impugned in this case. The Schedule attached to the 
Minimum Wages Act gave a list of the employments in respect of which minimum 
wages tvere to be fixed. Under section 27 of that Act. power had been given to 
the “ appropriate Government ” to add to the Schedule any employment in res- 
pect of which it was of the opinion that miniminn wages should be fixed. Those 
provisions were attacked as lacking in legislative policy according to which a parti- 
cular employment shall be chosen for being included in the Schedule. The conten- 
tion in that case that no principles had been prescribed and no standards laid down 
tvhich could furnish an intelligent guide to the executive authority in making the 
selection of employments was repelled by this Court. A similar question was 
raised in this Court in the case of Vasantlal Maganbhai Sanjanwala v. The State 
of Bombay'^, challenging the vires of section 6 (2) of the Bombay' Tenancy and 
Agricultural Lands Act (Bom. LXVII of 1948), which read as follows : 

“The Provincial Government may, by notification in the Official Gazette, fix a lower rate of 
the maximum rent payable by the tenants of lands situate in any particular area or may fix such 
rate on any' other suitable basis as it thinks fit.” 

This Court, on a consideration of the Preamble of the statute and its relevant pro- 
visions came to the conclusion that the power delegated to the Provincial GovCTn- 
ment by section 6 (q) Avas not wtiated by' excessive delegation. It Mil be noticed 
that the terms of the secion quoted above had given much tvider powers to the 
Executive. But the Court pointed out that the Legislature enunciated its policy 
and laid do^v'n the principle for the guidance of the delegate in clear terms, and 
that, therefore, the impugned provisions of the Act in that case did not suffer from 
the vice of excessive delegation. 

But strong reliance was placed on behalf of the petitioners on the decision of 
tliis Court in Hamdard Dawakhana {Wakf} Lai Kuan, Delhi v. Union of India^. In 
that case the provisions of clause {d) of section 3 of the Drugs and Magic Remedies 
(Objectionable Advertisemets) Act, 1954 (XXI of 1954) were struck down as 
having conferred uncanalised and uncontrolled power on the Executive. In 
that case, the whole Act had been challenged as having infringed the fundamental 
rights of a citizen under Article 19 (i) (c) and {g). Tliis Court upheld the constitu- 
tionality of the Act -as a whole, in view of the scope and object of the .\ct, which 
was not to interfere with the right of freedom of speech but had reference to trade 
and business. Tliis Court held tliat the provisions attacked on those grounds were 
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reasonable restrictions on the rights of a citizen to carr)’ on any trade or business. 
But this Court held further that the tvords “ or any other disease or condition tvhich 
may be specified in the Rules made under this Act ’’ in clause (J) of secrion 3, which 
empowered the Central Government to add to the list of disease falling within the 
mischief of section 3, suffered from the vice of excessive delegation. This Court 
struck dotvn that portion of the sub-section as. in its opinion, the words impugned 
■were vague and Parliament had not established any criteria nor laid down any 
standards nor prescribed any principle on which a particular disease or condi- 
tion was to be specified in the Schedule. It is clear that the last mentioned case 
illustrates the rule that the question whether or not a particular piece of legislation 
suffers from the rice of excessive deflation must be determined with reference 
to the facts and circumstances in the background of which the provisions of the 
statute impugned had been enacted. If, on a review of all the facts and rircum- 
stances and of the relevant provisions of the statute, the Court is in a position to 
say that the Legislature had clearly indicated the underljdng principle of the legis- 
lation and laid down criteria and proper standards but had left the apphcadon of 
those principles and standards to individual cases in the hands of the Executive, 
it cannot be said that there tras excessive delegation of powers by the L^islature. 
On the other hand, if a review of aU those facts and circumstances and the pro- 
visions of the statute, including the Preamble, leaves the Court guessing as to the 
principles and standards, then the delegate has been entrusted not with the mere 
function of appljing the law to individual cases, but \riih a substantial portion 
of legislative power itself. App^mg those principles which are now well-established 
by quite a number of decisions of this Court, can it be said in the instant case that 
the Legislature had not indicated clearly the principles underlying the legislation 
and the standards to be applied ? In our opinion, the anstver must be an emphatic 
"No” 

It was next contended that the Act was intended by Parliament to apply to 
employees who were mere uage-eamers and not to salaried servants, and that 
in the instant case, the employees of the petitioners were not mere tvage-eamers. 
It is a little difficult to appreciate the distinction sought to be made. Both ‘ Salary ’ 
and ‘ Wages ’ are emoliunents paid to an employee by way of recompense for his 
labour. Neither of the t\s*o terms is a ‘ term of art ’. The Act has not defined 
wages ; it has only defined “ Basic wages ” as all emoluments which are earned 
bj' an employee -while on duty or on leave with -wages in accordance with the terms 
of the contract of emplo-jment and which are paid or payable in cash to him, but 
does not include (Section 2 (Q.) (Exclusions are not relevant for our pre- 

sent purposes and; therefore, need not be read). ‘ Salary’, on the other hand, is 
remuneration paid to an employee whose period of engagement is more or less 
permanent in character, for other than manual or relatively unskilled labour. 
The distinction between skilled and unskilled labour itself is not very definite and 
it cannot be argued, nor has it been argued, that the remuneration for skilled labour 
is not ‘ "Wages ’. The Act itself has not made any distinction between ‘ "Wages ’ 
and ‘ Salary' ’. Both may be paid weekly, formightly or montltiy, though 
remuneration for the day’s work is not ordinarily termed ‘ Salary ’. Simply because 
wages for the month run into hundreds, as they very often do novs-, would not mean 
that the employee is not earning wages, properly so called. A clerk in an office 
may earn much less than the monthly vrages of a skilled labourer. Ordinarily 
he is said to earn his salary. But, in principle, there is no difference between 
the tsvo. It is, therefore, not established that the Act was not intended to apply 
to salaried employees, if by salary is meant fortnightly or monthly wages running 
into hundreds per month. It is manifest that there is no force in tliis contention. 

It now rem a ins to consider the third and the last contention raised on behalf 
of the petitioners, namely, that the Act suffers from the rice of discriminationt 
and, therefore, icfiirges Article 14 of the Constitution. It is even more difBcul, 
to understand this contention, because, as already pointed out, the Act 
applies to all establishments, except those recited in section 16 which before 
its amendment by Act XL'VI of i960, exempted establislunents belonging to Govern- 
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Dient or to a local authority. But whatever vice there may have been in that pro- 
vision has been removed by amending the section, which stands after the amend- 
ment as under ; 


*' 16. (1) This Act shall not apply — 

(fl) to any ^tablishment registered under the Co-operative Societies Act, 1912, or under any 
other law for the time being in force in any State relating to Co-operative Societies employing lei 
than fifty persons and working without the aid of power ; or , 

( 6 ) to any other establishment employing fifty or more persons or twenty or more but less 
than fifty persons until the expiry of three years in the case of the former and five years in the case 
of the latter, from the date on which the establishment is or has been set up. 

Explanation. — ^For the removal of doubt it is hereby declared that an establishment shall not be 
deemed to be newly set up merely by reasoil of a change in its location.” 

Clause (a) of section i6, as it now stands, has exempted establishments registered 
under the Co-operative Societies Act, because it is well-known that it is the settled 
policy of the Government to foster Co-operative Societies with a view to their deve- 
lopment and growth in the interest of the community. It is not necessary to cite 
instances where this Court has held that Co-operative Societies stand on a special 
footing which distinguishes them from other establishments or corporations. Clause 
(d) has reference to establishments which have been in existence for less than 3 
years or 5 years, as the case may be. That is an understandable classification 
with a view to save newly started establishments from the additional burden of 
making contribution to Provident Fund in respect of its employees. It is clear 
that that exemption is a short-lived one because with the efflux of 3 or 5 years’ 
period, they will automatically come under the scheme framed under the Act. 
'The operation of section 1 7 lias already been discussed, and it has already been 
indicated that an establishment eoming under the exemptions granted or to be 
granted under section 1 7 does not mean that the establishment bears less burden 
of its share of contribution to the fund. It has not been contended before us that 
the petitioners’ establisliment does not come within the general rule laid down 
in section i (3) of the Act or within the scope ,of the scheme framed under section 5. 
It is equally clear that all hotels and restaurants come within the scope of the notifi- 
cation impugned in this case. Hence, there is absolutely no reason for complaint 
that the petitioners’ establishment of that class has been chosen for hostile discrimiT 
nation. 

As all the contentions raised on behalf of the petitioners fail, the petition is 
dismissed tvith costs. 

V.S. Petition dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^P. B. Gajendragadkar, A. K. Sarkar and K. N. Wanchoo, JJ; 
French Motor Car Co., Ltd. • • Appellant* 

V. 

The Workmen • • Respondents. 

Industrial Disputes— Wa^e scales— Revision of— Workshop employees, clerical and_ subordinate jtaJ— 
Wage structure— Principle of Induslty-ovrn-Region basis— Wage scales— Adjustments in— Principles. 

Employees' Provident Fund Act {XIX of Provident fund— Contribution by Management-Rate. 

It is now well-settled that the principle of industry-cum-region has to be applied by an indus- 
trial Court, when it proceeds to consider questions liketvage structure, dearness allowance and Similar 
conditions of serr'ice. In applying that principle industrial Courts have to compare wage scales pre- 
vailing in similar concerns in the region with which it is dealing, and generally speaking sroilar con- 
cerns would be those in the same line of business as the concern with respect to which the dispute 
is under consideration. Further, even in the same line of business, it would not be proper to compare 
for example a small struggling concern iritb a large flourishing concern. . 
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In fixing the ivage stnicture for -vs-ortshop employees in particular, the tribunal has taken into 
accoimt for purposes of comparison concerns which are in a different line of business altogether and 
which are also very much bigger concerns than the appellant company. It is obrious that the fi.ffng 
of wage scales for workshop employees made by the tribunal has been affected by taking into account 
these concerns, and to that extent the award cannot be upheld. INIicre a concern is paying the 
highest wages in a particular line of business, there should be greater emphasis on the r^on part 
of the industiy^um-region principle, though it would Be the duty of the industrial Court to see that 
for purposes of comparison such other industries in the region are taken into account as^‘ arc as nearly . 
similar to the concern before it as possible. Though, therefore, in a case where a particular con- 
cern is already pasang the highest wages in its own line of business the industrial Courts would be 
justified in looking at wages paid in that region'll other lines of business, it should take care to see 
that the concerns from other lines of business taken into account are such as arc as nearly similar as 
possible to the line of business carried on by the concern before it. It should also take care to see 
that such concerns are not so disproportion ately large as to afford no proper basisfor comparison. 
The wage structure fixed by the tribimal so far as workshop employees are concerned caimot be 
up-held and must be set aside and the matter remanded to the tribunal for fixing proper wage scales. 

There is however difference betss’een workdiop employees on the one hand and clerical and 
subordinate staff on the other, for workshop employees generally require a particular skill which is 
peculiar to the particular mdustry, while the same cannot be said to a great extent with respect to, the 
clerical and subordinate st'afil In these cases it may be possible to take into acemmt even those, 
concerns which are engaged in entirely different lines of business, for the work of employees of this 
class is .more or less similar, in all concerns. 

The tribunal-increased the provident fund contribution by the Management to eight per centum 
on the ground that that percentage was recommended by a technical committee. This part of the 
award must be set aside and the rate of provident fimd contribution so far as the appellant company, 
is concerned should rertuun at 64 per centum of the gross earning, {ij., basic pay plus dearness- 
allowance) as at present. 

Generally adjustments are granted w-hen scales of w-ages are fixed for the first time. But tha-e 
is nothing in law to prevent the tribunal from granting adjustment ev-» in cases w-here previously 
pay seals were in existence ; but that has to be done sparingly taking into consideration the lacts and, 
drcuimtancs of each case. The usual reason for granting adjustment even where wage, scales were • 
formerly in existence is that the increments provided in the former wage seals were particularly low 
and therefore justice required that adjustment should be granted a second time. .All that Aould 
be reasonably provided in the matter of adjustment isrhat when an employee is brought on to the 
new scale his pay should be stepped up to the next step in the nsv scale in case there is no such pay- 
in the nsv sede. Nor a case has been made out for granting adjustments even when a comparatively 
generous rate of increment vv-as in force in this company previously and the company w-as - paying 
the highst wags in it sow-n linc’of business. The order as to adjustment should be modified. 

Appeal by Special Leave from the Award Part I dated the 23rd December, 
1961, of the Industrial Tribimal, hlaharashtra in Reference (IT) No. 127 of i960. 

C. K. Daphlary, Solicitor-General of India (J. B. Dadachanji, G. G. Mathurknd 
Ravinder J^arain, Advocates ofMjs. J.B. Dadachanji & Co.), for Appellant. 

i?. J. Mehta, Secretary', Engineering Mazdoor Sabha, for Respondents. " 

The Judgment of die Court was delivered by 

Wanchoo J. — -Thisapp^l by Special Leave; arises out ofan industrial dilute 
between the appellant, Messrs.. French Motor Car Co., Limited, and their workmen, 
yyho are the respondents before us. Four nlatters were referred for adjudication by 
the Government of hlaharashtra iinder section 10 of the Industrial Disputes ’Act, 
XIV of 1947, to the Industrial Iribunal, Maharashtra. Of these we are con- 
cerned in the present appeal with (i) wages and scales of pay for clerical staff, work- 
shop employee and subordinate staff, (ii) dearness allovv-ance for clerical staff, 
and (iii) provident fund. 

' The case of the respondents was that the appellant company -was jn a very' 
flourishing condition and therefore the -wage-scales should be revised. The appel- 
lant did not contend that its financial position was not good enough to bear an 
increased burden ; it, however, contended that the wage scales had been revised 
only a few years before and there was no ground for further revision so soon thereafter. 
The tribunal -went into the financial capacity of the appellant to bear an increased 
burden of vv-age scales and found that its finances tvould be able to bear the burden 
tvhich it was going to put on it by revision of -wage scales. It also went into the 
history- of the appellant company to consider -whether a case had been made out 
for further rev^iqn of wages. That lustory shotvs that for the first time, in 1048 
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there was an agreement between the appellant and its workmen by which scales of 
wages were fixed. Soon thereafter an award was made by another tribunal in 
the case of United Motors (India), Limited, which is a concern carrying on similar 
business as the appellant and much higher wage scales were found to exist in that 
concern and were confirmed by the award. These higher scales were later adopted 
by two other similar concerns in Bombay, namely, Dadajee Dhakjee and Metro 
Motors. Then followed another dispute between the appellant and its workmen 
in 1953 with respect to wage scales and an award was made by which practically 
the same wage scales were prescribed as in the other three concerns, with respect 
to workshop employees and subordinate staff. Then in 1954 there was another 
agreement between the appellant and its workmen for fixing wage scales for clerical 
staff. The present dispute started in 1958, and eventually reference was made 
by the Government of Maharashtra in i960, and the contention of the appellant 
ivas that there tvas no reason to revise so soon the wage scales, which are expected 
to be a long-term arrangement. The tribunal has, however, pointed out that there 
has been a large increase in the cost of living since 1955 and the cost of living index 
number for workmen had gone up from 338 in 1955 to 420 in i960. It had gone 
to 428 in 1961 %vhen the award was made. In view of this change in economic 
conditions die tribunal was of the opinion that a case had been made out for a 
further revision of wage scales, particularly as the dearness allowance was also 
revised in 1954 by agreement and . the effect of that was to reduce the dearness 
allowance. We see no reason in these circumstances to disagree with the view of 
the tribunal that a case has been made out for revising the wage structure. 

The main contention on behalf of the appellanjt is that wages are fixed on 
industry-cum-region basis and the tfibunal went wrong -when it took into account' 
for comparison industrial concerns which were entirely dissimilar to the appcllant’Sk 
It is now well-settled that the principle of industry-cum-region has to be applied 
by an industrial Court, when it proceeds to consider questions like wage structure, 
dearness aUotvance and similar conditions of service. In applying that principle 
industrial Courts have to compare wage scales prevailing in similar concerns in 
the region with which it is dealing, and generally speaking similar concerns would be 
those in the same line of business as tlie concern with respect to which the dispute 
is under consideration. Further, even in the same line of business, it would not 
be proper to compare (for example) a small struggling concern tvith a large flourish- 
ing concern. In Williamsons (India) Private, Ltd. v. The workmen^, this Court had to 
consider this aspect of the matter, where Williamsons Private, Limited was compared 
by the tribunal -with Messrs. Gilanders Arbuthnot & Company for purposes of 
wage fibcation, and it was observed that the extent of the business carried on by the 
concerns, the capital invested by them, the profits made by them, the nature of 
the business carried on by them, their standing, the strength of their labour force, 
the presence or absence and the extent of reserves, the dividends declared by them 
and the prospects about die future .of their business and other relevant factors have 
to be borne in mind for the purpose of comparison. These observations were made 
to show how comparison should be made, even in the same line of business 
and ts'ere intended to lay dotvn that a small concern cannot be compared eveh in 
the same line of business ivith a large concern. Thus where there is a large disparity 
between the Uvo concerns in the same business, it would not be safe to fix the same 
wage structure as in the large concern idthout any other consideration. The 
quStion ivhether there is large disparity between two concerns is, hotvever, ahvays 
a question of fact and it is not necessar>' for the purposes of comparison that the two 
concerns must be exactly equal in all respects. All that the tribunal has to see is 
that Ae disparity is not so large as to make the comparison unreal. In Jlovex 
Dry Cleaners v. Workmen ’‘j this Court pointed out that it would not be safe to compare 
a comparatively small concern \wth a large concern in the same line of business and 
impose a \vage structure prevailing in the large concern as a rule of thumb without 
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considering the standing, the extent of labour force, the extent of business and the 
extent of profits made by the t\vo concerns over a number of years. 

The contention on behalf of the appeliant is that in fixing the trage structure 
for workshop employees in particular, the tribunal has taken into account for pur- 
poses of comparison concerns which are in a different line of business altogether 
and tvhich are also very much bigger concerns than the appellant company. There 
is in our opinion force in this contention. In dealing trith the workshop employees, 
the tribunal has taken into account wages prevalent in concerns like Greaves Cotton 
and Dumex, which are very much larger concerns than the appellant companv 
and which are also not in the saine line of business. It is obtuous that the fixing 
of wage scales for workshop employees made by the tribunal has been affected by 
taking into account these concerns, and to that extent the a^v'a^d cannot be upheld. 
At the same time it appears that the appellant company is practically paying the 
highest wage scales in the particular line of business in which it is engaged, and 
it is urged on its behalf that if it is compared tvith concenrs in its own line of business, 
there would be no justification for increasing the tmge scales for it is already paying 
the highest scales in that line of btisiness. We are of opinion that this argument 
cannot be accepted, for it would then mean that if a concern is paying the highest 
tsages in a particular line of business, there can be no increase in wages in that 
concern tvhatever may be the economic conditions prevailing at the time of dispute. 
It seems to us, therefore, that where a concern is paying the highest wages in a 
particular line of business, there should be greater emphasis on the region part ol 
the industry'-ciiin-region principle, though it tvould be the duty of the industrial 
Court to see that for purposes of comparison such other industries in the region 
are taken into accotmt as are as nearly similar to the concern before it as possible. 
Though, therefore, in a case where a particular concern is already paying the highest 
wages in its own line of business, the industrial Coturts wnuld be justifi^ in bolting 
at -wages paid in that .region in other lines of business, it should take care to sec 
that the concerns £:om other lines of business taken into account are such as are 
as nearly, similar as possible, to the line of business carried on by the concern before 
it. It should also take care to see that such concerns are not so ^disproportionately 
large as to afford no proper basis for comparison. In the present case even though 
the tribunal had jus^cation to go beyond the concerns in the particular industry' 
in w'hich the appellant company is engaged for purposes of comparison, because 
the appellant is already practically paying the highe^ -vrages in that line of business, 
it was not right for the tribimal to take for comparison concerns like Dumex and 
Greaves Cotton which are in completely different and dissimilar lines of business 
and also so disproportionately larger than the appellant company* as not to afford 
a proper basis of comparison. We are therefore of opinion that tiie wage structure 
fixed by the tribunal so far as workshop employees are concerned cannot be upheld 
and must be set aside. In the circiunstances the a-^rard with respect to the workshop 
cmploy'ees is set aside and the matter remanded to the tribunal to fix proper . -wage 
scales in the light of the observation made by us. 

It appears that evidence was given before the tribunal for pirrposes of compari- 
son of concerns which were in the line of business nearly similar to the business 
carried on by the appellant company. Consequently, it would not be necessary 
to take firesh evidence on the point and the tribunal should proceed to fix the wage 
structiue afresh after excluding for pmposes of comparison concerns in absolutely 
different lines of business and also concerns ^vhich are disproportionately larger 
than the appellant company. 

Turning now* to the wage scales for clerical and subordinate staff, the argument 
On behalf of the appellant is.the same, viz., that the tribunal has taken for comparison 
concerns which tvere really not comparable. There is however, difference betivecn 
•workshop employees on the one hand and clerical and subordinate staff on the 
Other, for workshop employees generally require a particular skill -which is peculiar 
to the particular industry, w-hile the same caimot be said to a great extent -with 
respect to the clerical and subordinate staff. A somewhat similar question -was 
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considered by this Court in Messrs. Liplon Limited and another v. Their Employees.'^ 
In that case the tribunal was considering the question of w^age fixation for clerical 
and subordinate staff, and the argument on behalf of the employer was that there 
was no reliable evidence to show that in any comparable industry in the same 
region the wages were higher and therefore the wage structure in the particular 
c^e required revision. The employer concerned in that case was Messrs. Lipton, 
Limited, carrying on tea business as merchants in Delhi. • Evidence was given by 
the workmen in that case about the scales of pay of employees in the Delhi office of 
a number of other concerns like, the Standard Vacciun Oil Company, Thomas 
Cook (Continental) Overseas, Burmah Shell, Lever Brothers (India), Limited, and 
Associated Companies and Marshall Sons & Company (India), Limited. But it 
was contended on behalf of the employer that these were not comparable concerns. 
Some were oil concerns and some engineering and some manufacturing concerns. 
The workmen however, contended that so far as drivers, sweepers, peons, clerks, 
godown keepers, typists, stenographers, and the like were concerned, the nature 
of their work was the same in all the aforesaid concerns which were relied on for 
comparison, and therefore it could not be said, as urged by the employer, that there 
was no evidence of comparable concerns. This Comrt observed in that connection 
that it tvas impossible to say that there was no evidence on which the tribunal could 
proceed to revise the wage structure and that on the contrary there was evidence 
which justified a revision of the wage structure. In effect this decision means that 
in case of employees of the class mentioned therein it may be possible to take into 
account even those concerns which are engaged in entirely different lines of business 
for the ■ivork of employees of this class is more or less similar in all concerns. We 
are in agreement ^vdth this vietv and the argument therefore urged on behalf of 
the appellant company cannot prevail so far as clerical and subordinate staff are 
concerned. 

It appears however that a mistake has been made by the tribunal in respect 
of subordinate staff. The subordinate staff in the appellant company consists 
of drivers, -watchmen, peons, cleaners and sweepers. According to the system 
prevailing in the company, drivers and watchmen stood by themselves and had 
separate scales. Peons, cleaners and sweepers were however in the same scale 
and were treated similarly in this company. What the tribunal has done is to 
prescribe one scale for drivers, another for watchmen, peons and cleaners and a 
third for sweepers, thus distturbing the system prevailirtg in the appellant company 
•without any reason giVen for it. It appears that the tribunal made a mistake in- 
advertently when it Said that in this company the scales of watchmen, peons and 
cleaners had been uniform. That was in fact not so and the respondent’s counsel 
also fairly admits it. In the circumstances we direct that the order of the tribunal 
fixing the scale of 50-3-77-4-85 for watchmen, peons and cleaners -will only apply 
to watchmen and not to peons and cleaners. We also order that the scale of 
40-2-58-3-73 will apply not only to sweepers but also to peons and cleaners. The 
appeal therefore tvdth respect to clerical staff and subordinate staff must fail 
except as to the modification pointed out above. 

We now come to dearness allowance for clerical staff. We ha-ye already indi- 
bated that dearness allowance was revised by agreement in 1954 ivith respect to 
clerical staff, and the revision resulted in reduction. What the tribunal has done 
is to set aside the agreement of 1954 and to bring back the system of dearness allow- 
ance prevailing before that agreement. In the circumstances -^ve cannot see how 
the system now introduced by the tribunal which is also more in consonance with 
the pattern of dearness allo\N'ance prevailing in Bombay and which was in force 
in the appellant company itself before 1954 can be successfully challenged. We 
therefore reject the contention of the appellant in this behalf. 

We notv' come to provident fund. It appears that in this company there is a 
scheme of gratuity as -svell as provident fund. Originally, the rate of provident 
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fund contriburion in this company ■^vas 8| per centum of the basic pay but from 
1st July, i960 the rate lias been changed to 6| per centum of the gross earning, i.e.^ 
basic pay plus dearness allowance, on die application of the Employees Provident 
Funds Act (XIX of 1952) and the Employees Provident Funds Scheme, 1952, 
to diis industry. What the tribunal has done is to fix the contribution at 8 per 
centum of the gross earnings {i.e., basic pay plus dearness allowance) instead of the 
present rate of 6^ per centum. This has been done on the sole ground that a techni- 
cal committee had reported sometime before the tribunal made its award that the 
rate should be raised to eight per centum of the gross earnings (i'.e., basic pay plus 
deai'ness allowance). The tribunal therefore increased the provident fund con- 
tribution to eight per centmn oh the ground that that percentage ivas recommended 
by the technical committee after a thorough study of the problem from all points 
of view and it should be adopted by well established and prosperous concerns like 
the appellant, tliough the tribunal was not unais'are of the fact that this was not 
tlie rate generally prevalent in tliat region. It is urged on behalf of the respondents 
that legislation is under contemplation in this respect ; but the fact remains that 
no laiv has so far been made making any change in the rate of contribution. We 
see no reason ivhy simply because some • recommendation, which is still to be 
implemented, has been made by a Committee, that the contribution should be 
increased to eight per centum in the case of the appellant company only, when 
the general rate is only 6J' per centum. In the circumstances this part of the 
award must be set aside and the rate of provident; fund contribution so far as 
the appellant company is. concerned should remain at 6^ per centum of the gross 
earnings {i.e., basic pay plus dearness allowance) as at present. 

We now come to the question of adjustment. .The contention on behalf of tlie 
appellant is that when wage scales were introduced in the appellant company,' 
they ivere granted on a generous scale and there is'as therefore ' no, reason for 
adjustment in the manner in ivhich the tribunal has done in this case, for it is not 
usual to grant adjustment , where -wage scales already existed, though adjustment is 
granted ’when ivage scales are fixed, for the first time by tribunals. On the other 
hand, it is contended on behalf of the respondents that industrial tribunals have 
been granting adjustments even where wage scales existed formerly and that the 
grant of adjustment is not limited to -those cases where wage scales are being 
introduced for the first time. ' In this connection, reliance was placed on behalf of 
the respondents' bn a munber of awards which were listed in Exhibit U-15. We 
asked parties to give an agreed statement as ho what these awards provided in ^e 
matter of adjustment and whether they, showed that adjustment had been granted 
by industrial tribunals even where there were ^v•age scales from' before. Such an 
agreed statement has been filed. The large majority' of tlie aivards listed in Exhibit 
U-ig show that Aey are cases where wage scales were being fixed for the first time 
and ac^ustment is'as therefore granted whether point to point or in such other 
manner as the tribunals considered just on the facts and circumstances of each case. 
In some of the cases, however, it appears that adjustment was granted even though 
there were previous scales of pay in existence, x he ground for such grant of adjust- 
ment seems to have been that the previous scales ivere found to be loiv and the 
increments prescribed thereunder \vere particularly low. In those circumstances, 
the tribunal was of tlie view that adjustment should be granted even though there 
had been previous scales of pay. 


A review Aerefore of the cases cited on behalf of the respondents shows that 
generally adjustments are granted when scales of wages are fixed for the first time. 
But there is nothing in law to prevent the tribunal from granting adjustment even 
in cases where previously pay scales were in existence ; but that has to be done 
sparingly, taking into consideration tlie facts and . circumstances of each case.- The 
usual reason for granting adjustment even where wage scales were formerly in exis- 
tence is that tlie increments provided in the former wage scales -were particularly 
low and therefore justice required that adjustment should be granted a second time. 
In the present case, however, grades of pay for clerical staff ivhich were existing 
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previously provided increments from Rs. 5 to Rs. 10 per year, which was in accor- 
dance with the rate of increments prevailing generally in the region for such staff. 
Further in the case of unskilled workshop employees and subordinate staff the pre- 
vious rate of increment in the appellant company was comparatively on a generous 
scale as compared to even such companies as Dumex Private, Limited and Greaves 
Cotton Company. The same could be said of the semi-skilled grade and even of 
the skilled grade previously in force in this company. In the circmnstances, it 
seems to iis that there is no justification for adjustment in the manner provided 
by the tribunal when netv scales are fixed in the present case, and all that should 
be reasonably provided in the matter of adjustment is that Avhen an employee is 
brought on to the new scale his pay should be stepped up to the next step in the new 
scale in case there is no such pay in the new scale. We ought to add that in making 
the order of adjustment the tribunal did not consider the merits of the rival conten- 
tions from this aspect. In a case of this kind we do not tliink that adjustment should 
have been ordered almost as a matter of course. Nor have the respondents satis- 
fied us that a case has been made out for granting adjustments even when a com- 
paratively generous rate of increment was in force in this company previously and 
the company tvas paying the highest wages in its o'lv’n line of business. We are 
therefore of opinion that the order as to adjustment should be modified as above. 

The last point is wth respect to classification. So far as that is concerned, 
the parties agreed that after the publication of Part I of the award the company 
ivill classify its employees and send its classification to the Sabha {i.e., the Union) 
The Sabha ^vill then file its objection if any and finally the disputed cases will be 
decided by the tribunal. The tribunal therefore did not go into the question of 
classification when it gave the a-ivard under appeal, though there are some observa- 
tions in the award which appear to have some bearing on the question of classifi- 
cation. However, in view of the fact that the tribunal has not gone into the ques- 
tion of classification at this stage any tentative observations made by it would not 
affect the agreement beUveen the parties, viz., that the employees will in the first 
instance be classified by the appellant company and the classification tvill be sent 
to the union which ivdll have the right to object and thereafter the disputed cases 
rrill be decided by the tribunal. In view of this agreement no question of classifi- 
cation arises at the present stage. 

We therefore partly allow the appeal and set aside the order of the tribunal 
with respect to workshop employees and remand the case for fixing their v-ages 
in the light of the observations made by us in this judgment. We also set 
aside the order r\ith respect to provident fund and reduce the contribution to 
per centum. We also set aside the order as to adjustment \vhich shall be 
carried out hereafter in the manner provided in this judgment. 

The appeal as regards salary in the case of clerical staff and subordinate staff 
(except for the modification re: subordinate staff), and dearness allounnce to the 
clerical staff fails and is hereby dismissed. "We may add that the new scales 
of pay to be fixed on remand shall take effect from ist July, i960, as already ordered 
in the present a\rard. In the circumstances the parties will bear tlieir owm 
costs. 

V.S. 


Ordered accordingly 
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THE SUPREME COURT OF INDIA. 

(Ci%'il Appellate Jurisdictioii.) 

Present : — S. K. Das, , J. L. KLapur, A. K. Sarkar, M. Htoayatullah 
AND Raghubar Dayal, JJ. . 

Raja V. V- Muwa Gopala Krishna Yachendra and others . . Appellants* ' 

V. ‘ 

Rajah V. V. S. K. Krishna Yachendra and others , ... Respondenls. 

Madras Estates, (Abolilum and Conaersion into Ryotwari) Act {XXVI o/" 1943) — Distribution of lid 
adoance payment of compensation and the irJerim payment — ^Section A5 of the Act — If iiltra vires the State Legtslcture 
and riolatioe of Article lA of the Constitution of India (1950). 

IVIiatistobedktributedbetw-een the various persons entitled to the compensation is the amoimt 
of compensation deposited i.e., the amount of compensation minus the permissible ’ deductions 
including peishbish. ■ 

Madras Estates (AboEtion and Conversion into Ryotwari) Act (XX\T of 1948) does not deal 
uith the succession to impartible estates. The Act acquire the imparible etate which vets in the 
Government on the notified date. The Act was enacted by the State Legislature by virtue of Item 
No. 9, List II, Se'enth Schedule to the Goveniment of India Act which reads “ Compulsory acquisi- 
tion of land.” The Act is not ultra vires the State Legislature. 

The attack on the validitj- of section 45 of the Act on the ground of its contravening the provisions 
of Article 14 of the Constitution of In^a (1950) is not open to the appellants in viess- of Article 
31-B which provides, inter alia that none of the Acts specified in the Ninth Schedule nor atiy of the 
provisions thereof shall be deemed to be void or ever to have become void on the ground that ' the Act 
takes aivay or abridges any of the rights conferred by any prosisions of Part III (Articlc_ 14 is in that 
part) of the Constitution. The provisions of section 45 of the Act arc therefore not void. 

- 'Whatever be the nature of compensation payable, the distribution of the compensation between 
the persons who had an interest in the estate would be in accordance urith the provisions of sub- 
section (2) of section 45 of the Act. 

Appeak by Special Leave from the Judgment and Decrees dated the 4th March, 
1955 of the former Andhra Ckiiut at Guntur, in S.T. Appeak Nos. 83, 85, 
to 88, go, 91, and 1 19-121 of 1954. , 

■ • M. C. Selalvad, Attorney-General for India {R. Ganapathy Iyer and V. Sureshan, 
Advocates and G. Gopalakrishnan, Advocate of Mjs. Gagrat & Co., with him), for 
Appellants (In G. As. Nos. 116 to 119 of 1961) and Respondents (In CAs. Nos 120 
to 125 of 1961).' 

A. V. l^iswanalha Saslri, Senior Advocate {Vedanlachan and T. V. R. Tatachari, 
Advocates with him), for Respondents i to 5 (In C.As. No. 116 of 1961) and 
Respondent No. i (In G.As. Nos. 117 to 1 19 of 1961) and Appellants (In G.As. 
Nos. 120 to 125 of 1961). 

K. BhlmasarJiaTam, Senior Advocate (P. D. Menon, Advocate i\ith him), for 
Respondent No. 2 (In G.As. Nos. 117 to 119 of 1961). 

The Judgment of the Court was delivered by 

Raghubar Dayal, J . — ^These appeak arise out of the order of the Tribtmal 
appointed under section 8 of the Madras Estates (Abolition and Conversion into 
Ryotwmi) Act, 1948 (Madras Act JDfVI of 1948), hereinafter called the Act, 
apportioning the advance compensation given and interim payments made in 
connection with the vesting of the Venkatagiri Estate in the Government of Afadras 
as a result of a notification issued imder sub-section (4) of section i of the Act 
from the notified date, i.e., 7th September, 1949. 

The Act received the assent of the Governor-General on 2nd April, 1949 and 
some of its secUons, including sections 4 and 8, mentioned in sub-section (4) of 
section I, came into force at once. The other sections came into force with respect 
to the Venkatagin Estate fixim the noiified date. ^Vith effect from the notified 
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date, i.e., 7th September, 1949, the entire Veniatagiii Estate stood transferred to the 
Govern ment and vested in it by reason of section 3 (i) of the Act. 

Section 39 provides for the Director of Settlements to determine the basic 
annual sum in respect of the estate and also the total compensation payable in 
respect of the estate, in accordance with the provisions of the Act. Section 54-A 
provides that the Go%'emment shall estimate roughly the amount of compensation 
payable in respect of the estate and deposit one-half of that amount within six 
months from the notified date in the office of the Tribimal as advance payment on 
account of compensation. Sub-section (2) of section 50 provides for the deposit 
of interim payments by the Government during the period between the no^ed 
date and the final determination and deposit of the compensation payable in res- 
pect of the estate. 

It respect of the Venkatagiri Estate, the Government deposited Rs. 12,11,419 as 
and by way of advance payment of compensation, after deducting Rs. 7,28,500 
payable to the Government by the Estate for peishkush out of the sum of 
Rs. 19,39,919-8-0, half of the estimated amount of compensation payable. The 
Government also deposited as interim payment Rs. 1,55,194 for each of the Fasli 
years 1359 to 1362-F. It is the distribution of these amounts in deposit as advance 
payment of compensation and interim payments, which is the subject-matter for 
determination is these appeals. 

To understand the various claims for payment out of these deposits, the following 
enealogical table will be helpful: — (see p^e 344). 
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. The Venkatagin Estate is an ancient estate in North' Arcot and the necessary 
history of the estate for the purposes of this case is contained in the document Exhibit 
A-i wth w'hich ^ve no%v deal. Kumara Yachendra Bahadur "Varu, who tops the 
genealogical table noted above and his four sons mentioned therein, are parties 
to this document. Kumara Yachendra Bahadur Varu represents also his minor 
son Venugopala Krishna Yachendra. The document recites that the estate had 
been made over in 1878 to Rajagopala Krishna Yachendra, the eldest of the four 
brothers, by their father Kumara Yachendra Bahadur Varu, the then Rajah, as 
he ■wanted to devote himself to offering prayers to God for obtaining salvation. He 
■was said to be the sole heir to the estate, as 'Venkatagiri Zamindari was an impartible 
estate and succession to it was governed by the rule of lineal primogeniture. In 
1889, two of the brothers, Venkata Krishna Yachendra and Muddukrishna 
Yachendra expressed a desire for the partition of the estate. The then Rajah, i.e., 
Rajagopala Krishna Yachendra, the eldest brother, asserted that it was not liable 
for partition. The four brothers then consulted their father and he told them : 

" that the Venkatagin Zamindari was originally acquired by the valour of our ancffitors in war- 
fare, that the Zamindari is ancient, that it is an Impartible Estate which has to pass in the order of 
primogenitu^ that at the time when the Sannad Istimrar Mulk was given to the Raja of Venkatagiri 
who •svas ruling at the time of the permanent settlement the Peshkush svas settled for this Venkatagiri 
Samasthanam on the amount which was being paid as tribute and on .the entire expenses relating to 
military assistance that was to be rendered to the Nawab’s Government -which was in power previously 
that for this reason this Venkatagiri Samasthanam is not at all partible that the immovable properties 
rdating thereto and also other immovable properties acquired with the income of the said Samas- 
thanam are not liable for partition that this is his opinion in regard to immovable properties ” 

The father suggested partition of certain other property. The terms of the 
final settlement between the father and his four sons are then noted. They may 
be briefly mentioned : 

(1) As the Venkata^ii Estate is an impartible estate and it passes to the 
ddest son by the rule of lin^ primogeniture, the said estate, the immovable proper- 
ties pertaining to it and other immovable properties acquired wth the income 
derived from the said estate will be enjoyed by the Rajah, the eldest brother, and 
after his death his sons and grandsons and so on in succession shall enjoy, al-^vays 
the eldest male being the heir. 

(2) If in the line of the said Rajah, his natural sons or adopted sons do not 
have male issue and that line stops short, then the properties shall be enjoyed by 
him who is the nearest heir and -^vho is also the eldest to whom the impartible 
properties of the family pass according to law and custom and the same sliaU be 
enjoyed by his sucessors. 

(3) The said estate, all the properties pertaining to it, the title, power 
privileges, all these shall be enjoyed fully and -with all po^vers according to law and 
enistom by the respective indi’viduals who would be ruling at the respective periods 
subject to the condition of payment of allowances to other members of the family 
from the income derived from the estate and from the properties in a manner 
befitting their respective status. 

(4) The aUo-s\'ances ^vere settled as follows : Each of the brothers was to get 
Rs. 1,000 per month for the rest of his life. After the death of each of these brothers, 
his male heir would continue to get this allowance of Rs. 1,000 per month._ This 
amount of Rs. 1,000 -would be distributable betvveen such male heirs and their male 
issues, according to Hindu Law. If the male member died without leaving a natural 
son or an adopted son, the allo-^vance was to pass to the nearest agnates of tire same , 
branch according to Hindu Law and in case he left a ^s■ife or -udves who had to be 
paid maintenane'e, their maintenance would be a liability on such agnate. It was 
further provided that if any of the three lines of the fimily ceased for want of 
male issue i.e., whether natural or adopted son, then subject to the condition that 
the wife or wives of the surviving male member of that branch who dies last shall 
be pmd for their lifetime as maintenance a sum ofRs. 500 being one half of the entire 

5CJ— 44 
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allowance of Rs. i,ooo that was being paid to the said male memberj the allowance 
which was being paid to that branch would entirely cease. 

This document has been acted upon- 

In 1904, the Madras Impartible Estates Act, 1904 (II of 1904) came into 
force. The Venkatagiri Estate was included in the Schedule of that Act and had 
to be deemed to be an impartible estate in view of section 3 of that Act. Section 9 
of that Act mentioned the persons entitled to maintenance out of the impartible 
estate, where for the purpose of ascertaining the succession to the impartible estate 
the estate had to be regarded as the property of a joint Hindu family, i ■ ■ 

In view of section 66 of the Act the Madras Impartible Estates Act of 1904 is 
deemed to have been repealed in its application to the Venkatagiri Estate' with effect 
from the notified date. The expression ‘ impartible estate ’ in the Act means an 
estate governed immediately before the notified date by the Madr^ Imparfble 
Estates Act, 1904 and therefore applies to this estate. 

Section 41 of the Act provides for the compensation to be deposited in the 
Office of the Tribunal. Section 42 provides for the filing of claims to the compensa- 
tion before the Tribunal by persons claiming any amount by way of a share or by 
way of maintenance or otherwise and by creditors. By section 43, the Tribunal is to 
inquire into the validity of the claims and determine the persons who, in its opinion, 
are entitled to the compensation deposited and the amount to which each of them 
is entitled. 

Section 44 provides that as a preliminary to the final determination, the . Tri- 
bunal sball apportion the compensation among such persons whose rights or interest 
in the estates stood transferred to the Government, including persons _ who are 
entitled to be maintained from the estate and its income, as far as possible, in accord- 
ance with the value of their respective interests in the estate. Its sub-section (2) 
provides how the value of those interests shall be ascertained, and says that . in case 
of an impmrtible estate referred to in section 45, the ascertainment shall be in accord- 
ance with the provisions contained in that section and in such rules, not inconsistent 
with that section, as may be made by the Government in that behalf. . Section 45 is 
the main section for our purpose and may be quoted : 

"45. (1) In the case of an impartible estate which had to be redded as the property of a joint 

Hindu family for the purpose of ascertaining the succession thereto immediately before the notified 
date, the foUosving provisions shall apply. , 

(2) The Tribunal shall determine the aggregate compensation payable to all the foUmving 
persons, considered as a single group : — 

(a) the principal landholder and his legitimate^ sons, grandsons, and great-grandsons in the 
male line living or in the womb on the notified date, including sons, grandsons and great-grandsons 
adopted before such date (who are hereinafter' calW 'sharers’) ; and 

(fc) other persons who, immediately before the notified date, were entitled to maintenance 
out of the estate and its income either under section 9 or 12 of the Madras Impartible Estates Act, 1904 
or under any decree or order of a Court, award, or other instrument in svriting or contract or family 
arrangement, which is binding on the principal landholder (who arc hereinafter called maintenance- 
holders) : 

Provided that no such maintenance-holder shall be entitled to any portion of the aggregate 
compensation aforesaid, if, before the notified date, his claim for maintenance, or the claim of his 
branch of the family for maintenance, has been settled or discharged in full. 

(3) The Tribunal shall next determine which creditors, if any, are lawfully entitled to have 
their debts paid from and out of the assets of the impartible estate and the amount of which each of 
them is so entitled; and only the remainder of the aggregate compensation shall be divisible among 
the sharers and maintenance-holders as hereinafter provided. 

(4) The portion of the aggregate compensation aforesaid payable to the maintenance-holders 
shall be determined by the Tribunal and notsvithstanding any arrangement already made in respect 
of maintenance whether by a decree or order of a Court, award or other instrument in ■writing or con- 
tract or family arrangement, such portion shall not exceed one-fifth of the remainder referred to in 
sub-section (3), except in the case refored to in the Second Proviso to section 47, sub-section (2). 

(5) (a) The Tribunal shall, m- determining the amount of the compensation payable to the 

maintenance-holders and apportioning the same among them, have regard, as far as possible, to the 
following considerations, namely : — . : ■ 
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(i) the compensation payable in respect of the estate ; 

(ii) the number of persons to be maintained out of the estate ; 

(iii) the nearness of relationship of the person claiming to be maintained ; 

(iv) the other sources of income of the claimant ; and 

(v) the circumstances of the family of the claimant. 

(fc) For the purpose of securing (i) that the amount of compensation payable to the main- 
tenance-holders docs not exceed the limit specified in sub-section (4) and (ii) that the same is 
apportioned among them on an equitable basis, the Tribunal shall have power, wherever necessary, 
to re-open any arrangement already made in respect of maintenance, whether by a decree or order 
of a Court, award, or other instrument in writing, or contract or family arrangement. 

(6) The balance of the ag^egate compensation shall be divided among the shares, as if they 
otvned such balance as a joint Hindu family and a partition thereof had been effected among them 
on the notified date.” 

Rajah Velugoti Kumara Krishna Yachendra, appellant in Appeal No. 117 of igSi* 
hereinafter called Krishna Bahadur, filed Origin^ Petition No. 2300 of 1953 before 
the Tribunal. Three of his sons Ramakrishna Yachendra, Rajagopala Krishna 
Yachendra and Mowa Gopala Krishna Yachendra, appellants in Civil Appeals 
Nos. 1 18, iig and 116 of 1961, respectively, filed separate petitions. 

By their applications they raised the contentions that they were entitled to 
an amount in the compensation as' sharers, as the impartible estate lost its character 
as such from the notified date and that the compensation payable vvith respect to 
their estate became partible and that in any case, they were entitled to the amount 
as creditors. It was further contended that the provisions of section 45 of the Act 
were ullra vires the State Legislature and were discriminatory and so void and that 
the noaintenance amount be determined with respect to the amount of compensation 
minus the amount of peishkush which was payable by the estate to the Govern- 
ment. None of these contentions was accepted by the Tribunal or by the Special 
Tribimal constituted in accordance with section 51 of the Act for hearing appeals 
against the orders of the Tribunal. 

The Tribunal fixed Rs, 75,000 as the amount payable to Krishna Bahadur’s 
branch out of the sum of Rs. 12,11,419 deposited as advance payment of compen- 
sation and further fixed the ratio of the value of the interests of Krishna Bahadur 
and the two brothers of the present Rajah, in the i/5th of the advance compensa- 
tion at 75 : 75 : 92. The amounts deposited as interim payment were to be 
distribute in the same ratio. 

The present Rajah, Sarvagna Kxunara Krishna, had urged before the Tri- 
bunal that the amount of maintenance to be paid to Krishna Bahadur’s branch 
should be calculated on a different basis which, in brief, may be said to be that the 
amount to which he be held entitled out of the compensation should bear the same 
proportion to the total compensation as the monthly allowance payable to him imder 
the document Exhibit A-i bears to the income of the Estate in 1889 when that 
allowance ofRs. 1,000 per month was fixed. This contention also did not find favour 
with the Tribunal or the Special Tribunal on appeal. The Rajah has therefore 
filed Civil Appeals Nos. 120 to 123 of 1961. He has also filed two appeals Nos. 
124 and 125 with respect to the interim payments made to Krishna Bahadur’s 
branch for the Fasli years 1359 and 1360 which were apportioned in accordance 
with the same principle which the Tribunal had adopted for the distribution of 
the' maintenance allowance out of the advance compensation. 

' The points urged for the appellants in Appeals Nos. 116 to 119 are : 

(1) Venkatagrri Estate was impartible by custom, that impartibility, %vas 
recognized when dSputes arose in 1889, that impartibility continued under the 
Madras Impartible Estates Act of 1904 but ceased when the Estate vested in the 
Government on 7th September, 1949. 

(2) In these circumstances, the compensation tvill not bear the character 
of impartibility as the property became the property of the joint family, the copar- 
cenary having continued ^1 through; 
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(3) Section 45 and other proinsions ofthe Act are a/fra r/rcr theState Le^lature 
for -jrant of legislative competence inasmuch as the said Le^lature had no po^s-er 
to enact a la^s' disturbing the rights of a joint family and also because the provisions 
of section 45 are discriminator)- and offend Article 14 of the Constitution as they 
pro\-ide for the maintenance-holders to get i/sth out of the compensation v.-iule 
the proprietor and his sons are to get 4/5ths out of it after satisi)-ing the daims of the 
creditors. 

(4) The appellants are not maintenance-holdersj but creditors. 

(5) The amount of peishkush pa)-able by the Venkatagiri Estate to die 
Government svas not to be deducted from the compensation svhen calculating the 
maintenance amount pa)-able to the maintenance-holders. 

Nosv, the amount of peishkush payable to the Government had to be deducted 
out of the amount to be deposited under sub-section (i) of section 54-A in de'.v of 
the pro\dsionsofitsEub-section {2) which provides that fi-om the amount to be deposi- 
ted under sub-section (i) the Governments shall be entitled to deduct one half 
of all moneys, if any, due to them in respect of peishkush. Sub-section (4) of section 
54-A authorises the Tribtmal after such enquiry as it thinks St to apportion the 
amount deposited in pursuance of that section, among the persons mentioned in 
that sub-section as far as possible in accordance with the s-alue of their respe^'e 
interests and further protddes that the provisions of sections 42 to 46 (both inclusive), 
shall apply mtfulis tmlandis in respect of the amount so deposited 

It is true that the peishkush ivas a pa)’ment is-hich the holder of the Estate had 
to make to the Government out of the income of the estate and that any arrears of 
peishkush remain a liabilit)- on the estate. It u-as in sdew of this feet that section 
55 (1) of the Act is-hich takes airay the right of any land-holder to collect any rent 
which had accrued to him fi'om any lyot before the notified date and ts-as outstand- 
ing on that date, empois-ers the manager appointed under section 6 to collect such 
rent and to pay the balance, if any, after making certain deductions specified in 
the section, including any arrears of peishkush to the landholder. The re^ compen- 
sation ivhich is to be paid by the Government on the vesting of the estate must be 
equal to the amount of the value of the estate as such, minus the liabilities of the 
e^te. "What is to be distributed between the various persons entitled to the com- 
pensation must be the net amount and not the theoretical compensation for the estate 
as such. In this view of the matter too, the share of the maintenance-holders will 
have to be calculated in the amount of compensation deposited, i.e., the amoimt 
of compensation minus the permissible deductions including peishkush. 

It is therefore clear that the Tribunal could not have ignored the deduction of 
peishkush from one half of the estimated amoimt of compensation pa)able in respect 
of the estate and had to apportion the amoimt deposited after taking into considera- 
tion such deduction. The contention for the appellants that the amount to be 
considered for calculating the share of the maintenance-holders should have 
been taken at Rs. ig,oo,ooo odd and not at Rs. 12,00,000 odd, the actual amount 
of the deposit, is not sound. 

The next question is whether the alloirance is a debt owed by the Rajah- 
landholder to his brothers to whom the allowance was to be paid. It might have 
been so only if it -was postulated that the Rajah had purchased the share of the other 
members of the family and ivas pasting the sale price in the form of an allowance. 
This is not ivhat the document Exhibit A-i recite^. There is nothing in it to indi- 
cate that ^e brothers of the Rajah to whom the estate had been made over by their 
fether c laim ed a share in the estate after they had been told fay their father that the 
estate ii-as impartible. The sale price is normally fixed while the amount of aUois'- 
ance to be payable is an indefinite quantity depending upon the length of time 
through ivhich each of the brother's branches continues to ha\-e a male member. The 
word ‘ allowance ’ appears to have been used either as a dignified expression prefer- 
able in form to that of ‘ maintenance * or due to the idea that the word- ‘maintenance’ 
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is to be used appropriately only for the amounts to be paid to female members of 
the family in certain circumstances. 

The allowance referred to in the deed. Exhibit A-i, as payable to Kishen 
Cinder, father of Kmhna Bahadur, is not akin to a debt owed by the Rajah to 
Kishen Chander. It is not made payable on account of certain loans taken by the 
Rajah, but is payable for maintenance, as the estate being impartible the other 
members of the family had a reasonable claim to maintenance. The only grotmd 
urged in support of the contention that the allowance is not an allowance for main- 
tenance is that the word ‘ maintenance ’ is used in the document Exhibit A-i in 
connection with the amoimt payable to the wido^vs. A different terminology in 
refening to the amotmts to be paid to Kishen Chander and his brothers does not 
change the character of the payment. The wido-ivs \vere to get a share out of the 
same allowance when there was no male member in the particular family. That 
amoimt cannot be a debt so long as it was payable to a male member and a main- 
tenance when payable to a female member. Kishen Chander himself referred to 
this amotmt as maintenance in earlier proceedings. 

We therefore hold that the \iew expressed by the Courts below with respect 
to the nature of this alioivance is correct. 

The validity of section 45 of the Act on the ground of the competence of the 
Legislature of the State was not questioned in the High Court. The contention, 
however, is that the Act \vas made by the State Legislature by virtue of Entry 21 
in List II of the Seventh Schedule to the Government of India Act, 1935, which 
reads : 

“ Land, that is to say, rights in or over land, land tenures, including the relation of landlord and 
tenant, and the collection of rents ; transfer, alienation and devolution of agricultural land ; land 
improvement and agricultural loans ; colonization ; Courts of tVards ; encumbered and attached 
estates ; treasure trove.” 

The question of succession to the impartible estate does not come tmder this Entry 
and comes xmder Entry No. 7 of List III of the Seventh Schedule to the Govern- 
ment of India Act %vhich reads : 

“ Wills, intestacy, and succession, save as regards agricultural land.” 

The reply for the respondent is that the Act can come within either Item 9 or 
Item No. 21 or both, of List II of the Seventh Schedule to the Government of India 
Act, 1935. 

We are of opinion that the Act does not deal tvith the succ^ion to impartible 
estates. The Act acquires the impartible estate which vests in the Govenunent 
on the notified date. The rights of the landholder in tlie estate cease on that date. 
The Act was enacted by the State Legblature by virtue of Item No. 9, List H, Se\'enth 
Schedule to the Government of India Act which reads : 

“ C!ompulsorj’ acquisition of land.” 

The Act is not ultra vires the State Legislature. 

The attack on the vnalidity of section 45 of the Act on the grmmd of its contra- 
vening the provisions of Article 14 of the Constitution is not open to the appellants 
in view' of Article 31-B tvhich provides inter alia that none of the Acts specified in 
the Ninth Schedule nor any of the prowions thereof shall be deemed to be void 
or ever to have become void on tlie grmmd that the Act takes away or abridges 
any of the rights conferred by any provisions of Part III. Article 14 is in that Part 
of the Constitution. The Act is mentioned at Item No. 10 in the Ninth Schedule. 
We therefore hold that the provisions of section 45 of the Act arc not void. 

The next question for determination b whether the appellant should have 
got share in the compensation as ‘ sharers ’ on account of the partible character 
of the estate revhing on the notified date as a result of tlic repeal of the Impartible 
Estates Act, 1904. \Ve are concerned^ in tlicsc appeals with the distribution of 
advance compensation given and interim payments made in accordance with the 
provisions of the Act. We have held tlie relevant provisions to be valid. There- 
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fore, the appellants can only ask for their share of the coihpensation in accordance 
wth those provisions. We do not consider it necessary to decide the question 
whether any property ceased to be impartible after the notified date and understand 
that an appeal in which the question directly arises is pending against a judgment 
in a civil suit holding that the buildings to which sub-section (4) of section 18 applied 
were impartible and were owned by the Rajah. Even if tlie appellants had any 
right in the estate, (though tve do not so decide), that right ceased on the notified 
date in view of the provisions of section 3 of the Act and thereafter they are entitled 
to such rights and privileges only as are recognized or conferred by or under the Act. 

Section 3 of the Act provides the consequences of notification of the estate. 
The relevant portions of section 3 are : 

* * • • • , 

(b) the entire estate. . . .shall stand transferred to the Government and vest in them 

(c) all rights and interests created in or over the estate before the notified date by the principal 
or any other landholder, shall as against the Government cease and determine ; 

* • « » * * . 

(e) the principal or any other landholder and any other person, whose rights stand transferred 
under clause (6) or cease and determine under clause (c), shall be entitled only to such rights and 
privileges as are recognized or conferred on him by or under this Act. 

* * • « • • 

(g) any rights and privileges which may have accrued in the estate, to any person before the 
notified date, against the principal or any other landholder thereof, shall cease and determine, and 
shall not be enforceable against the Government or such landholder, and every such person shall be 
entitled only to such rights and privileges as are recognized or conferred on him by or under this Act.” 

The estate was impartible up to the moment it vested in the Government on 
the notified date. 'Whatever be the nature of the compensation payable, the distri- 
bution of the compensation between the persons who had an interest in the estate 
wotdd be in accordance \vith the provisions of sub-section (2) of section 45 which 
defines “ sharers ” to be the principal landholder and his legitimate sons, grand- 
sons and the great-grandsons in the main line living or in the womb on the notified 
date, including sons, grandsons and great-grandsons adopted before such date. 
The appellants do not come under any of the persons mentioned in this clause and 
therefore they cannot get compensation as “sharers”. 

The result ofoiu: findings is that all the four appeak Nos. 116 to 119 ofig6i,fail. 

The dkpute in the remaimng six civil appeals relates to the principle on which 
the amovmts of maintenance payable to the persons entitled to it are to be calculated. 
The contention k that when the net income of the estate in 1889 wns about 
Rs. 6,00,000 a year, the allowance payable to each brother was Rs. 1,000 per 
month and that therefore the value of the interest of each brother in the estate 
came to about i/50th of the income. The amount payable to him now, it k urged, 
should bear the same proportion to the basic annual sum which k first calculated 
under the provkions of the Act and later capitalked to obtain the amount of com- 
pensation payable for the estate. The relevant provkions in connection with the 
apportionment of the maintenance allowance applicable to impartible estates are 
to be found in section 45 of the Act. Sub-section (3) protides for determining foe 
amoimt to winch the creditors of the holder of the estate are entitled out of foe 
assets of the estate. The amount due to them is first to be deducted from the comfien- 
sation and out of the balance the mtintenance-holders as a body can have an amount 
equal to i/5th and no more. If the amount due to them comes to less than 1/561 
they \till get it as they had been getting in the past. If the amount exceeds 1/561 
of the aforesaid balance, the Tribunal has the authority to re-open any arrange- 
ment previously made in respect of maintenance and reassess the amount to be 
paid to each maintenance-holder, keeping in regard the provkions of sub-section (5). 
There k nothing in thk sub-section wWch authorkes the Tribunal to calculate the 
incidence of the amount of compensation on the income of the estate at the time it 
was fixed. Even in the pr«ent case, the amount of maintenance allowance was 
not fixed as a certmn proportion of the net income of the estate but was fixed, accord- 



I] m/s. UTLLIAM jacks & CO., LTD. V. STATE OF BIHAK. 35 1 

ing to document Exhibit A-i, after considering several factors affecting the 
question as is apparent from the following statement in the document : 

* aforesaid mediator considered infullthestatus ofall the claimants, the status and dignity 
of me Estate^and all the other matters desers-ing consideration and settled that the said Raiah 
Rajagopala Krishna Yachendra of Venkatagiri should pay the allowances as mentioned below.” 

We are therefore of opinion that the Special Tribunal had held rightly that the 
apportionment of the advance payment of compensation and the interim payment 
had been made in accordance svith the provisions of the Act. 

In view of what we have stated above, ts'e dismiss all the appeals with costs ; 
one hearing fee for Civil Appeals Nos. 116 to irg of 1961 and one hearing fee 
for Civil Appeals Nos. 120 to 125 of 1961. 

K.L.B. Appeal dismissed 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — S. K. Das, J. L. KApur, A. K. Sarkar, M. Htdayatullah 
AND Raghubar Dayal, JJ. 

M/s. William Jacks & Go., Ltd. . . Appellant* 

V. 

The State of Bihar .. Respondent. 

CcKsiUuiion of India, 1950, Article 286 (2) {before its Amendment in 1956) — Inter-State transactions— 
Jib pTozisicn in the Bihar Sales Tax Act to tax-^ales Tax Contiraiance Order, 1950— Ab law immediately bfore 
the CcnstiUdion — Jio levy of tax can be made. 

The assessee, company dealing in various kinds ofmachineiy, had its place of business in Calcutta 
in the State of West Bengal. Betiveen 26th January, 1950 and 30th September, 1951, it sold diverse 
machinery to various parties in the State of Bihar. 

The price payable for the goods ivas F.O.R. Calcutta and it is not in dispute that the property in them 
passed to the purchaser as soon as the assessee put the goods on the railway at Calcutta. The actual 
delivery of the -goods u-as given to the purchasers in Bihar for consumption there. The sales were 
in the course of inter-State trade and were ofthe kind contemplated in the Explanation in Article 286 
(1) ofthe Constitution before its amendment by the Constitution (Sixth Amendment) Act, 1956. 

In view of the judgment of this Court in The Bengal Immanity Cempary case, (1955)2 S.C.R. 603: 
(1955) S.C.J. 672 : (1955) 2 ALLJ. (S.C.) 168 : (1955) An-W.R. (S.C.) 422, a dispute as to 
whether the sales by the appellant could be taxed by a Bihar law vras no longer open. 

The Sales Tax Continuance Order, 1950 was made in exercise of the powers conferred by the 
Proviso to clause (2) of Article 286 of the Constitution. 

A tax which can be legitimately levied under the Order of 1950 must be a tax which was being 
lawfully, levied by a State Government immediately before 26th Januarj’, 1950. 

Itwasonlyasalewhichcamewithinthedefinition that the Act purported to tax. Thesales in 
this case do not come within the definition and therefore were not tax^ by the Bihar Sales Tax A ct 
at all. 

Section 33 ofthe Bihar Sales Tax Act was inserted in the Bihar Act by the Adaptation of Laws 
(Third Amendment) Order, 1951, and vv-asbroughtintoforcefrom 26th January, 1950. Even though on 
the ban being lifted it might have been possible imder this provision to tax the “Explanation sales”, 
that is, the sales ofthe kind with which this case is concerned, that cannot assist the State in this 
case for since section 33 only came into force from 26th January, 1950, section 33 could not be a law 
levying a tax on any sales immediately before the commencement of the Constitution and the levy 
of tax imder it, therefore, could not have been continued under the provisions ofthe Sales Tax Con- 
tinuance Order, 1950. 

, Appeals from the Judgment and Order dated the 21st September, 1959 of 
the Patna High Court in Civil Misc. Judl. Case No. 593 of 1957* 

Rajeskwan Prasad and S. P. Varma, Advocates, for Appellant. 

A. V. Visivanatha Sasiri, Senior Advocate {D. P. Singh, R. K. Garg, S.C. Agarwal 
and M. K. Ramamurthi, Advocates of Mjs. Ramamurlhi & Co., ts-ith him), for 
Respondent. 


* OAs. rios. 112 and 113 of 1962. 


2Ist November, 1962. 
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The Judgment of the Court' was delivered by 

Sarkar, J. — The appellant is a company dealing in various kinds of machineiy; 
It has its place of business in Calcutta, in the State of IVest Bengal. Behveen 
26th Januar)’ j 1950 and 30th September, 1951, it sold diverse machinery to various 
parties in the State of Bihar. In respect of these sales the appellant was assessed 
to sales tax tmder the Bihar Sales Tax Act, 1947. These appeals arise out of such 
assessments but, as tvill be seen- later, the dispute no^^' is much narrower than what 
it tvas in the beginning. 

Before proceeding further we may briefly refer to the procedme of the sale’ 
The price payable for the goods -was F.O.R. Calcutta and it is not in dispute that 
the property in them passed to the purchaser as soon as the appellant put the goods 
on the rail\s’ay at Calcutta. It has however been found and is no longer in disjpute, 
that the actual dehver)’ of the goods was given to the purchasers in Bihar for consiunp- 
tion there. The arguments in this Court have proceeded on the basis accepted 
by both sides, that the sales were in the course of inter-State trade and were of the 
kind contemplated in the Explanalion in Article 286 (i) of the Constitution before 
its amendment by the Constitution (Sixth Amendment) Act, 1956. In this judg- 
ment we shall be concerned -with Article 286 as it stood before the amendment. 

The contention of the appellant before the Superintendent of Sales Tax, Patna,' 
^\•ho was the assessing authority, was that tlie sales were inter-State sales and, there- 
fore, tlie Bihar Act could not tax such sales in view of clause (2) of Article 286 though, 
they were witliin the Explanalion to clause (i) of that article. It -was contended 
that so far as the Bihar Act purported to tax such sales, itivas invalid. The Superin- 
tendent of Sales Tax rejected this contention relying on the case of Bengal Immunity 
Company, Ltd. v. The Stale of Bihar^, which held that sales of the variety described in 
the Explanation to clause (i) (a) of Article 286 could be taxed by the law of the. 
Legislature of the State -where tlie goods were actually delivered for consumption 
inspite of the ban imposed by clause (2) of that article on State Legislatures taxing 
sales made in the course of inter-State trade. He, therefore, held that the Bihar 
Act could validly tax the appellant’s sales even though they -were inter-State sales. 
The appellant appealed from this decision to tlie Deputy Commissioner of Sales Tax, 
BUiar. By the time that autliority heard tlie appeal the judgment of this Court in- 
the Stale of Bombay v. The -United Motors" had been delivered. This judgment 
confirmed the mew taken in the Patna case^ earlier mentioned. It said that clause 
(2) of Article 286 does not affect the power of the State in which deliverj’ of goods is 
made for consumption there to tax inter-State sales or purchases and that the effect of 
the Explanation was that the transactions mentioned in it ivere outside the ban impo- 
sed by Article 286 (2). In i-few of this judgment, the Deputy Commissioner dis-. 
missed tlie appeal. A further revision application by the appellant to the Board 
of Revenue, Bihar, also failed. Before the decision by the Board of Revenue, 
hois’ever,- this Court had decided in the appeal from the judgment in the Patna 
case^, earher mentioned, that the United Motors case- had been isTongly decided and 
that until Parliament by la■^y made under Article 286, (2)_ provided otherwise, a 
State could not impose or aufliorise the imposition of any tax on sales or purcliases 
of goods when such sales or purchases took place in the course of inter-State trade 
or commerce notis’iths tending that the goods under such sales -were actually deli- 
vered in that State for consumption there ; see Bengal Immunity Company Ltd. v. 
State of Bihar^. Curiously however this case escaped the attention of the learned 
member of the Board of Revenue, Biliar, for if he had noticed it he would not 
have based liimself on the United' Motors case", as he had done. The appellant 
thereafter moved the Board of Revenue under section 25 of the Bihar Act for refer- 
ring two qusetions .to the High Court for . decision and a reference was accordingly 
made. The present appeal is against the judgment of the High Court given on the 
reference. 


1. I.L.R. 32 Pat. 19. 3. (1955; 2 S.C.R. .603 : (1955) 12 M.U. 

2. (1953) S.G.J. 373 : (1953) S.G.R.1069 : (S.C.) 168 : (1955) An.W.R. (S.C.) 422 : (1955) 

(1953) 1 MXJ. 743. S.CJ. 67Z 
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There are two appeals before us. They arise out of two assessment orders made 
•in respect of two different periods. The High Court heard the two references 
•together and dealt with them by one judgment. The questions framed in each case 
were in identical terms and perhaps, therefore, were not confined to the period rvith 
w'hich each case ^vas concerned. 

As w'e have said earlier, two questions had been referred to the High Court 
but the appellant has not in this Court challenged the answer given by the High 
•Court to the second question. We are, therefore, concerned in these appeals only 
with the first question tvhich is in these terms : 

“ Whether the ales by the petitioner of (sic) goods which were actually delivered in Bihar as a 
•direct result ofsuch sales for the purpose of consumption in Bihar during the period 26th January, 
1950 to 30th September, 1951, were sales which took place in the course of inter-State trade or 
commerce within the meaning of Article 286 (2) of the Constitution of India as it stood prior to the 
passing of the Constitution (Sixth Amendment) Act, 1956 and as such were not liable to the levy 
of Bihar Sales Tax, or whether in view of the subsequent passing by the Parliament of the Sales Tax 
■Laws Validation Act, 1956 (VII of 1956) such sales became liable to the levy of Bihar Sales Tax for 
.any part of the above period, say from 1st April, 1951, up to 30th September, 1951.” 

The High Court answered this question in these words : 

" As regards the first question, it is clear that for the period from the 26th January, 1950, to the 
31st March, 1951, the assessment is covered by the Sales Tax Continuance Order, 1950, promulgated 
i)y the President, and the assessment ofthe tax for thisperiod is not liable to be attacked on the ground 
that there is a violation of the provisions of Article 286 (2) of the Constitution. For the second 
period, namely, from the 1st April, 1951, to the 30th September, 1951, the assessment is covered by * 
she provisions of the Sales Tax Laws Validation Act, 1956, and the imposition of sales tax for this 
peri^ also is legally valid,” 

The question in this appeal is whether the High Court was right in its view 
;that the assessment between 26th January, 1950 to 31st March, 1951 is covered by 
The Sales Tax Continuance Order, 1950. There is no dispute now that the Sales 
Tax Validation Act, 1956 validated the collection of the tax on sales made during 
rthe period from ist April, 1951 to 30th September, 1951. 

In view of the judgment of this Court in the Bengal Immunity Company case^, a 
•dispute as to whether the sales by the appellant could be taxed by a Bihar law was 
no longer open. It was because of this that the dispute took a different turn and 
was based on the Sales Tax Continuance Order, 1950. 

The contention of the appellant is this : This Sales Tax Continuance Order, 
.1950 was made in exercise of the powers conferred by the Proviso to clause (2) of 
Article 286 of the Constitution. That Proviso was in these terms : 

“ Provided that the President may by order direct that any tax on the sale or purchase of goods 
which was being lawfully levied by the Government ofany State immediately before the commence- 
ment of this Constitution shall, notwithstanding that the imposition of such tax is contrary to the 
provisions of this clause, continue to be levied until the thirty-first day of March, 1951.” 

•Clause (2) of the Sales Tax Continuance Order, 1950 reads as follows : 

“ Any tax on the sale or purchase of goods which was being lawfully levied by the Government 
-ofany State immediately before the commencement of this Constitution of India shall, until the thirty 
* -first day of March, 1951, continue to be levied noUvithstanding that the_ imposition ofsuch tax is 
•contrary to the provisions of clause (2) ofthe Article 286 ofthe said Constitution.’* 

■Clause (2) of Article 286 of the Constitution, it will be remembered, prohibited a 
.State latv from taxing a sale in the course of inter-State trade. 

Now, a tax tvhich can be legitimately levied under the Order of 1950 must be a 
-tax which was being lawfully levied by a State Government immediately before 
26th January', 1950. It is said by the appellant that before this date neither the Bihar 
Sales Tax Act nor any other Act purported to tax a sale of the kind with -which we 
-arc concerned. If no Act did so, then no question of its lawfully levying a tax on 
•such sales could at all arise. There was no tax as contemplated by the Order and 
none, therefore the levy of -which the Order continued. 


■1. (1953) 2 S.e.R. 603: (1955) S.C.J. 672 : (S.C.) 422. 

(1955) 2 M.L.J. (S.C.) 168 : (1955). An.W.R. 

S cj— 45 
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Learned counsel for the appellant drew our attention to the definition of sale 
in the Bihar Act as it stood at the rele\-ant time. It tvas only a sale which came 
within the definition that the Act purported to tax. Learned counsel's contention 
is that the sales in this cause do not come -vs-ithin the definition and, therefore, were 
not taxed by the Bihar Act at all. 

Noi\’ the definition of sale in the Act is in these terms : 

“ sale ” means, «-ith all its grammatical \-ariations and cognate expressions, zny transfer ofpia- 
pertj- in goods for cash or deferred paj-ment or other valuable consideration, including a transfer of 
property in goods involved in the execution of contract but does not include a mortgage, hypotheca- 
tion, charge or pledge : 

Protdded that a transfer of goods on hire-purchase or other instalment system of payment lhall 
notwithstanding the fact that the seller retains a title to any goods as security for payment "of the price 
be deemed to be a sale : 

Provided further that notwithstanding anything to the conlrarv in the Indian Sale of Goods 
Act, 1930 (III of 1930), the sale of any goods^ 

(i) which are actually in Bihar at the time when, in respect thereof, the contract of sale as 
defined in section 4 of that Act is made, or 

(ii) which are pnaduced or manufactured in Bihar by the producer or ‘manufaettuer thereof, 
shall, wherever the delivery or contract of sale is made, be deemed for the puiposes of this Act to- 
have taken place in Bihar : 

Provided further that the sale of goods in respect of a fons-ard contract, whether goods under 
sadicoatrsctsre actually delirered or not, shall be deemed to have taken place an the dace originally 
agreed upon for delivery. 

It is ob\-ious that the sales xvitlx tvhich this case is concerned did not come within 
this definition at all nor even under the last proviso in it and these sales were not 
taxed by the Bihar Act. 

Then there is section 33. That section provides as follows : 

Section 33. (1) Notwithstanding anything contained in this Act, — 

(a) a tax on the sale or purchase of goods shall not be imposed under this Act — 

(i) tvhere such sale or purchase takes place outside the State of Bihar ; 


(2) The ExplcaaSion to clause (i) of .-Article 286 of the Constitution shall apply for the inter- 
pretation of sub-clause (i) of clause (c) of sub-section (i). 

Now, it has been held by this Court in M.P.V. Sundarcramier e? Co, v. The Stale of 
Andhra Pradesh^, that an enactment of this kind did in fact impose a tax on the class 
of sales covered by the Explanation to Article 286 (i) (a) but that the imposition was- 
conditional on the ban mentioned in -Article 286 (2) being lifted by latv of Parlia- 
ment as proxdded therein. We do not think that the respondent State can derive 
any ads-antage from this provision. It was inserted in tlie Bihar Act by the .Adapta- 
tion of Latvs (Third Amendment) Order, 1951, and was brought into force from 
26th Januar)', 1950. Even though on the ban being lifted it might have been possible 
under this provision to tax the ‘'explanation sales'^ that is, tlie sales of the kind -with 
ts'hich tliis case is concerned, that cannot assist the respondent State in this case 
for since section 33 only came into force from 26th January, 1950, section 33 could 
not be a law levying a tax on any sales immediately before the commencement of 
the Constitution and the levy of tax under it, therefore, could not have been continued 
imder tlie provisions of the Sales Tax Continuance Order, -1950. 

It follows thatthe sales were not taxed by the Bihar Sales Tax Act, 1947 before 
the Constitution came into force. ' It is not contended that the Government of 
Bihar had been taxing these sales before 26th January', 1950, under any otlier pro- 
x'ision. ^\'e tlierefore, tliink that tlie High Court was' in error in holding that the 
levy' of tlie tax on the sales by' the appellant between 26th January,- 1950 and 31st 
March, 1951, with which this case is concerned, was covered by the Sales Tax 
Continuance Order, 1950. ^Ve will set aside the judgment of the'High Court in 
so far as it so holds and answer the question which we have earlier set out in so far 
as it is outstanding, in tlie negative. In our xiew, these sales xvere not liable to tax. 


1. (1958) S.C.J.459: (1938) I .An.IV.R. (S.C.) 179: (1958) 1 ,M.L.J. (S.C.) 179: (1938) S.C.R. 1422. 
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We tliink it right here to point out that the question as framed might suggest 
that the Court was asked to decide whether the sales ■ss’ere sales ■ivithin the meaning 
of Article 286 (2) of the Constitution. But, as we have said earlier, that was not 
tlie point of the question. The Comts below have held that the sales were in the 
course of inter-State trade in which the goods were actually delivered in BUiar for 
consumption there and that view has not been disputed in this Court. 

The appeal will, therefore, be allowed. Wc do not make any order as to costs 
as the appellant abandoned in this Court its contest to one of the two questions 
that had been referred and as it had not in the High Court contended that the 
Sales Tax Continuance Order, 1950 did not apply to the sales for the reason 
on tvhich it based itself in this Court. 

V.S. Appeal allowed- 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present : — S. K. Das, J.L. Kapur, A.K. Sarkar, M. Hidayatullah, 
AND Raghubar Dayal, JJ. 

Firm A.T.B. Mehtab Majid & Co. . . Pelitioner* 


V . 

The State of Madras and another 
A. Abdul Shakoor 


Respondents. 

Intervener. 


Constitution of India (1950), Article 304 — Taxing lows — When can amount to restrictions on trade and com- 
merce — Madras General Sales Tax Act {IX of \Ti9), sections S and Turnover and Assessment Rales (1939), 
Rule 16 substituted in 1955 — Rule is a law — Rule 16 (2) — Discriminatory — Imported hides and skins which 
had been purchased or tanned outside Slate — Article 304 of the Constitution offended — Maintainability of 
petition under Article 32 of the Constitution. 

Interpretation of Statute — Old rule substituted by new rule — Xew rule declared to be invalid — j\'o revival of 
old rule. 

Taxing laws can be restrictions on trade, commerce and intercourse, i f they hamper the flow o f 
trade and if they are not what can be termed to be compensatory taxes or regulator)’ measures. Sales 
tax, of the kind under consideration here, cannot be said to be a measure regulating any trade or a 
compensatory tax levied for the use of trading facilities. Sales tax, whicli has the effect ofdiscrimina* 
ting between goods of one State and goods of another, may effect the free flow of trade and it will then 
offend against Article 301 of the Constitution and will be valid only if it comes within the terms of 
Article 304 (a) of the Constitution. 

Article 304 (a) enables the Legislature of a State to make laws affecting trade, commerce and 
intercourse. It enables the imposition of taxes on goods from other States ifsimilar goods in the State 
are subjected to similar taxes, so as not to discriminate between tire goods manufactured or produced 
in that State and the goods which are imported from other States. TTiis means that if the effect of the 
sales tax on tanned hides or skins imported from ougside is that the latter becomes subject to a higher tax 
by the application ofthe Proviso to sub-rule (2) ofrule 16 of the Turnover and Assessment Rules, then 
the tax is discriminator)' and unconstitutional and must be struck dorm. 

Article 304 (c) allows the Legislature of a State to impose taxes on goods imported from other 
States and does not support the contention that the imposition must be at the point of entry only. 

Section 5 (vi) of the Madras .Act (IXof 1939) provides that the sale of hides or skins, whether 
tanned or untanned, shall be liable to tax under section 3 (1) only at such single point-in the series of 
sales by successive dealers as may be prescribed. ‘Prescribed’ means ‘prescribed by rules made under 
the Act’. Rule 16 prescribed such single point. This rule was made by the Governor in the exercise 
of power conferred on him under section 19 of the Act and would therefore have statutory force. In 
fact, sub-section (5) of section 19 provides that the Rules shall have effect as if enacted in the Act. 
Rule 16 is a law ^vhich would fall within “ a law made by the State Legislature.” 

It is true that the impugned rule, by itself, does not impose the tax, but fixes the single point at 
which the tax imposed by sections 3 and 5 is to be levied. IVhat the rule provides is a step necessary 
for the imposition ofthe tax in view ofscctions 3 and 5 and therefore the impugned rule is a part of the 
enactment which imposed tlie tax. 

If the dealer has purchased the raw hides or skins in the State, he does not pay on the sale price of 
the tanned hides or skins ; he pa)’S on the purchase price only. I f the dealer purchases raw hides or 
skirts from outside the State and tans them within the State, he tvill be liable to pay sales tax on the 
sale price of the tanned hides or skins. He will have to pay more for ta.x even though the hides and 
akins are tanned within the Stale, merely on account of his having imported the hides and skins from 
outside, and having not therefore paid any tax under sub-rule (1). 


•Petition No. 147 of 1959. 


22nd November, 19G2. 
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■ne mere circumstance of tax having been paid on the sale of such hides or skins in their raw 
condition does not justify their forming goods ofa different kind from the tanned hides or skins which 
had been imported from outside. At the time ofsale of those hides or skins in the tanned state, there was 
no difference between them as goods and the hides or skins tanned outside the State as goods. The 
similarity contemplated by Article 304 (a) is in the nature of the quality and kind of the goods and not 
with respect to whether they were subject ofa tax already or not. 

The provisions of rule 16 (2) discriminate against the imported hides or skins which had been 
purchased or tanned outside the State and therefore they contravene the provisions of Article 304 
(a) of the Constitution. 

Once the old rule has been substituted by the new rule, ifeeases to exist and it does not automati- 
cally get revived when the new rule is held to be invalid. 

This is not a case in which the tax has been Ics’ied by the Deputy Commercial Tax Ofneer by mis- 
construing certain provisions ofa valid Act, but is a case where the taxing o65cer had no jurisdiction to 
assess the tax on account ofthe invalidity oflhe rule under which the tax was assessed. 

Petition under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 

S. T. Desai, Senior .Advocate, {S. Venkatakrishnan, Advocate, tvith him), for 
Petitioner. 

A. Ranganadham Chetly, Senior Advocate, (A.V. Rangam, Advocate, with 
him), for Respondents Nos. i and Q. 

R.V.S. Mani, Advocate, for Intervener. 

The Judgment of the Court was delivered by 

Raghubar Dayal, J. — This petition under .Article 32 of the Constitution raises 
the question of the validity of rule 16 of the Madras General Sales Tax (Tmmover 
and Assessment) Rules, 1939, hereinafter called the Rules. The impugned rule 
\s’as published on 7th September, 1955, and was substituted in the place of old 
rule 16. The netv rule teas to be effective from rst April, 1955. 

The petitioner is a dealer in hides and skins. He sells hides and skins tanned 
outside the State of Madras, as well as those tanned inside the State. The Deputy 
Commercial Tax Officer, I, Moore Market Dhusion, Madras, assessed the petitioner 
to sales tax for the year 1955-56 on a turnover ofRs. 29,89,624-15-11. Out of this a 
turnover of Rs. 28,10,625-2-0 represented sales of tanned hides and skins which 
had been obtained from outside the State of Madras. 

Sales tax was le%’ied on hides and skins under the provisions of the Madras 
General Sales Tax Act, 1938 (IX of 1939), hereinafter called the Act. Section 3 is 
the charging section and its relevant portions read : 

“3. (I) Subject to the provisions of this Act, — 

(0) c\’ciy dealer shall pay for each year tax on his total turnover for such year ; and 

(1) the tax shall be calculated at the rate of three pies for every rupee in such turnover 

**•»•*” 

Section 5 of the Act provides for exemptions and reductions of tax in certain cases. 
Clause (w) thereof provides that the sale of hides and skins, whether tanned or tmtan- 
ned, shall be liable to tax under section 3, sub-section (i), only at such single point 
in the series of sales by successive dealers as may be prescribed. 

Section 19 empowers the State Government to make rules to carry out the 
purposes of the Act. 

The new rule 16, whose validity is challenged for the petitioner, reads : 

“ 16 (1) In the case of untanned hides and/ or skins the tax under section 3 (1) shall be levied 
from the deal er who i s the last purchaser in the State not exempt from taxation under sect ion 3 (3) on the 
amount for which they arc bought by him. 

(2) (i) In the case ofhides or skins svhichha\-c been tanned outside the State the tax under sec- 
tion 3 (1) shall be levied from the dealer who in the State is the first dealer in such hides or skins not 
exempt from taxation under section 3 (3) on the amount for which thej" arc sold by him. 

(ii) In the case oftaimedhidcsorskins which have been tanned within the State, the tax under 
section 3(1) shall be levied from a person who is the first dealer in such hides or skins not exempt from 
taxation under section 3 (3) on the amount for which thej- are sold fay him : 
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Provided that, if he proves that the tax has already been levied under sub-rule (1) on the un- 
tanned hides and skins out of which the tanned hides and skins had been produced, he shall not be so 
iiaole* 

(3) The burden ofproving that a transaction is not liable to taxation under this rule shall be on 

the dealer. 

It is contended for the petitioner that the effect of this rule is that tanned hides 
or skins imported from outside the State and sold %vithin the State are subject to a 
higher rate of tax than the tax imposed on hides or skins tanned and sold tvithin the 
State, inasmuch as sales tax on the imported hides or skins tanned outside the State 
is on dieir sale price tvhile the tax on hides or skins taimed within the State, though 
ostensibly on their sale price, is, in view of the Proviso to clause (ii) of sub-rule (2) 
of rule 16, really on the sale price of these hides or skins when they are purchased in 
the raw condition and which is substantially less than tire sale price of tanned hides 
or skins. Further, for similar reasons, hides or skins imported from outside 
tlie State after purchase in their raw condition and then tanned inside the State 
are also subject to higher taxation than hides or skins purchased in the raw condition 
m the State and tanned rvdthin the State, as the tax on the former is on the sale 
price of the tanned hides or skins and on the latter is on the sale price of the raw 
hides or skins. Such a discriminatory taxation is said to offend the provisions of 
^ticle 304 (a) of the Constitution. Similar are the contentions for the Interveners 
in the case. 

The contentions for the respondents are : (i) Sales tax does not come rvithin 
the purview of Article 304 (a) as it is not a tax on the import of goods at the point 
of entry. N (2) The impugned rule is not a law made by the State Legislature. 
{3) The impugned rule, by itself, does not impose the tax, but fixes the single point at 
which the tax imposed by sections 3 and 5 of the Act is to be levied. (4) The impugned 
rule was not made with an eye on the place of origin of the goods but as a matter 
of necessity, in viesv of the requirements of the statutory provisions to the effect 
that hides or skins, raw or tanned, came within one category and that the tax on 
them could be levied at a single point only. The impugned rule, therefore, fixed 
that single point with respect to the sale of raw hides or skins at the last purchase 
by the dealer in the State and with respect to the sale of tanned hides or skins at the 
first sale of such tanned hides or skins by the dealer in the State. In the former 
case, the tax was levied on the price the purchaser paid rvhile in the latter case it 
ivas on the price at which the seller sold. 

Article 301 of the Constitution which provides for trade, commerce and inter- 
course throughout the territory of India to be free subject to the other provisions of 
Part XIII, has been construed by this Court in Aliabari Tea Co,, Lid. v. The State of 
Assam and others'^ and in Automobile Transport {Rajasthan), Ltd., etc. v. The State of 
Rajasthan and others. ~ 

The majority view in the Aliabari Tea Co., Case^ which has been accepted in the 
Automobile Transport Case", is, as expressed by Gajendragadkar J., at page 860 : 

“ Thus considered we think is ^vould be reasonable and proper to hold that restrictions frerfoin 
rrom which is guaranteed by Article 301, would be such restrictions as directly and immediately 
restrict or impede the free flow or movement of trade. Taxes may and do amount to restrictions ; 
but it is only such taxes as directly and immediately restrict trade that Vrould fall wdthin the purviw’ 
of Article 301 IVc arc therefore satisfied that in determining the limits ofthe width and ampli- 

tude ofthe freedomguaranteedbyArticlc301 arationalandworkabletcsttoapply would be: Docs 
the impugned restrictions operate directly or immediately on trade or its movement ? Our conclu- 
sion therefore is that when Article 301 provides that trade shall be free throughout the territory of 
India it means that the flow of trade shall run smooth and unhampered by any restriction^ either at 
the boundaries of the States or at any other points inside the States thcmselvcs._ It bw 

movement or the transport of goods from one part of the country to the other that is intended to be 
saved, and if any Act imposes any direct restrictions on the very movraent of such goods it attracts 
the provisions of Article 301 and its validity can be sustained only if it satisfies the requirements of 
Article 302 or Article 304 of Part XIII ”. 


1. (1961) 1 S.e.R. 809. 


2. A.I.K. 1962 S.G. 1406. 
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In the majority judgment in the Automobile Transport casc^, it was said at page 1424; 

“ The interpretation which was accepted by the majority in the Aticberi Tea Co. Case- k coirect, 
but subject to this clarification. Regulatoiy measures or measures imposing compensator}' taxes for 
the use of trading facilities do not come -within the the pursdew of the restrictions contemplated bj- 
Article 301. ” 

Earlier in the judgment it tvas observed, at page 1422 : 

“ Such regulator}' measures as do not impede the freedom of trade, commerce and intercourse and 
compensator}' taxes for the use of trading facilities are not hit by the freedom declared by Article 201. 
They are excluded from the purviets- of the provisions of Part ^II of the Constitution for the simple 
reason that the}' do not hamper trade, commerce and iritercoursc but rather facilitate them. ” 

Subba Rao, J.. concurred in this view and said at page 1436 : 

“ (1) .-Article 301 declares a right of free movement of trade ss-ithout any obstructions by uay 
of barriers, inter-State or intra-State, or other impediments operating as such barriers. (2) The said 
freedom is not impeded, but, on the other hand, promoted, by regulations creating conditions for the 
free movement of trade, such as, police regulations, prot'ision for services, maintenance of rt>ads, 
provision for aerodromes, wharfs, etc., with or without compensation.” 

It is therefore notv well settled that taxing laws can be restrictions on trade 
commerce and intercourse, if they hamper the flow of trade and if they are not what 
can be termed to be compensatorj' taxes or regulator)- measures. Sales tax, of the 
kind under consideration here, cannot be said to be a measure regulating any trade 
or a compensator)' tax levied for the use of trading facilities. Sales tax, -ivhich has 
the effect of discriminaring betrveen goods of one State and goods of another, may 
affect the free flow of trade and it will then offend against Article 301 and will be 
valid only if it comes within the terms of Article 304 (a). 

Article 304 (u) enables the Legislature of a State to make laws affecAig trade, 
commerce and intercourse. It enables the imposition of taxes, on good/ from other 
States if similar goods in tire State are subjected to siniilar taxes, so as not to discri- 
minate bettveeri the goods manufactured or produced in that State and. the goods 
which are imported from other States. This means that if the effect of the sales tax 
on tanned hides or skins imported from outside . is that the latter becomes subject 
to a higher tax by the application of the Protdso to sub-rule (2) of rule 16 of the 
Rules, then the tax is discriminatory and unconstitutional, and must be struck down. 

We do not agree -with the contentions for the respondents. The contention 
that Article 304 (a) is attracted only when the impost is at the border, i.e. -^vhen the 
goods enter the State on crossing the border of the State, is not sound. .Article 
304 (a) allows the Legblature of -a State to impose faxes on goods imported from 
other States and does not support the contention that the imposition must be at the 
point of entry only. ■ 

Section 5 (%i) provides that the sale of hides or skins, whether tanned or untan- 
ned, shall be liable to tax imder section 3 (i) only at such single point in the series 
of sales by successive dealers as may be prescribed. ‘ Prescribed ’ means ‘ pres- 
cribed by Rules made under the Act-’ Rule 16 prescribes such single point. This 
rule was made by tlie Governor in the exercise of po\s'er con ferred on him imder sec- 
tion 19 of the -Act and Avould therefore have statutory force. In fact, sub-section (5) 
•of section 1 9 pro\'ides that the R-iiles shall have effect as if enacted in the Act. IVe 
therefore do not agree that rule 16 is not a law which ^\'ould fall within a la-w made 
by the State Legislature. 

It is true that the impugned rule, by itself, does not impose the fax, but fbees 
the single point at -^vhich the tax imposed by sections 3 and 5 is to be le^ed. 'What 
the rule proxides is a step necessary for the imposition of the tax, in vie\v of sections 
3 and 5 and therefore the impugned rule is a part of the enactment which imposes 
the tax. 

The fact that the impugned rule was made in order to prescribe the single 
point in the series of sales by successive dealers at which .the tax on sale of hides 
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quality and kind of the goods and not with respect to -whether they tvere subject of a 
tax already or not. 

We are therefore of opinion that the provisions of rule i6 (2) discriminate 
against the imported hides or skins -tvliich had been purchased or tanned outside . 
the State and that therefore they contravene the provisions of Article 304 (a) of 
the Constitution. 

It has been urged for the respondent that if the impugned rule be held to b^ 
invalid, old rule 16 gets revived and that the tax assessed on the petitioner will b® 
good. We do not agree. Once the old rule has been substituted by the new rule, 
it ceases to exist and it does not automatically get revived when the new rule is held 
to be invalid. 

Lastly, we may refer to the preliminary objection raised on behalf of the respon* 
dent to the maintainability of this petition, in -view of che^decision of this Court in. 
Ujjam Baiv. State of Uttar Pradesh"^. This petition does not come-\vithin that decision. 
This is not a case in tvhich the tax has been levied by the Deputy Commercial 
Tax Officer by misconstruing certain provisions of a valid Act, but is a case -where 
the taxing officer had no jurisdiction to assess the tax on account of the invalidity 
of the rule under which the tax was assessed. 

We therefore allow this petition with costs holding the impugned rule 16 (2) 
invalid and order the issue of a writ of mandamus to the State of Madras and 
the Sales Tax Authorities under the Act to refrain from enforcing any of the pro- 
visions of rule 16 (2) and direct them to refiuid the tax illegally collected from the 
petitioner. 

V.S. Petition allowed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — S. J. Imam, K, Subba Rao, N. Rajagopala A-i-YANGAR and J. R. 
Mudholkar, JJ, 

Birichh Bhuian and others . . Appellants* 

<>• 

The State of Bihar . . Respondents . 

Criminal Procedure Code {V q/'1898), section 537 (6) — Scope of. 

Having regard to the scheme ofthe sections in CSiaptcr XIX of the Criminal Procedure Code fV of 
1898) and the historical background necessitating the amendment of section 537 of the Code, if the 
joinder of charges was contrary to the provisions of the Code, it would be a misjoinder of charges. 
Section 537 prohibits the rcvisional or the appellate Court from setting aside a finding, sentence or 
order passed by a Court of competent jurisdiction on the ground of such a misjoinder unless it has occa- 
sioned a failure of justice. 

A charge is a precise formulation of a qjecific accusation made against a person of an offence 
alleged to have been committed by him. Sections 234 to 239 permit the joinder of such charges under 
specified conditions for the purpose of a single trial. Such a joinder may be of charges in respect of 
different offences committed by a single person or of several'pcrsons. , . 

Appeal from the Judgment and order dated the 7th October, i960 of the Patna 
High Court in Criminal Revision No. 979 of 1958. 

K. K,; Sinha, Advocate, for Appellants. , , • 

S. P. Varma and R. M. Sachthey, Advocates, for Respondent. 

The Judgment of ffie Court was delivered by 

Subha Rao, J . — ^This appeal by certificate raises the question of the scope of 
section 537 of the Criminal Procedure Code. 

The facts are not in dispute and may be briefly stated. On i6th September, 
^956, at about 3-55 p.m. the Sub-Inspector of Police, attached to Chainpur Outpost, 
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found 10 to 15 persons gambling by the side of the road. He arrested five out of 
them and the rest had escaped. The Sub-Inspector took the arrested persons to 
the Outpost and as one of the arrested persons Jamal adopted a violent attitude, 
he ordered him to be hand cuffed ■whereupon he began to abuse the Sub-Inspector. 
It happened that a large number of Bhians, male and female, were dancing close 
to the Outpost. Some of them hearing the noise rushed ■w’ith lathis to the Outpost,, 
assaulted the Sub-Inspector and two Constables and looted the Oupost. Three 
charge-sheets were filed in the Court of the Sub-Divisional Officer in respect of 
the said incidents, first against the appellants Nos. i to 4 and others imder sections 
^473 452 und 379 of the Indian Penal Code alleging that they raided the Outpost, 
looted some properties and assaulted the informant and others ; the second against 
the appellants 5 and 4 others under section 224 of the Indian Penal Code and the 
third against appellant No. 5 and 4 others under section ii of the Bengal Public 
Gambling Act. The said Sub-Divisional Officer took cognizance of the said cases 
and transferred them to the Court of the Magistrate, First Class, Daltonganj. On 
29th December, 1956, on a petition filed by the Prosecuting Inspector the said 
Magistrate held a joint trial. On 22nd July, 1957, he delivered a single judgment 
convicting appellants Nos. 1 to 4 imder section 147 of the Indian Penal Code and 
also under sections 452 and 380/34 of the Indian Penal Code and sentencing them 
to undergo rigorous imprisonment for one year for the former offience. No sentence 
was imposed for the latter offences. The appellant No. 5 along with 4 others was- 
convicted under section 224 of the Indian Penal Code and sentenced to tw o years’ 
rigorous imprisonment and was also comicted imder section 1 1 of the Bengal Public 
Gambling Act, and sections 353 and 380/34 of the Indian Penal Code, but no 
separate sentence w'as awarded for the said offences. The appellant and others 
preferred an appeal against the said convictions and sentences to the Court of the 
Additional Judicial Commissioner of Ranchi and he by his judgment dated t oth 
July, 1958, convicted the appellants Nos. i to4 under section 147 of the Indian Penal 
Code and acquitted them in respect of other charges. The conHction of the appel- 
lant No. 5 under section 224, Indian Penal Code, ivas maintained but the sentence 
was reduced to one year’s rigorous imprisonment and a sentence of rigorous im- 
prisonment for one month was imposed on appellants Nos. 4 and 5 and others- 
under section x i of the Bengal Public Gambling Act. The learned Judicial Com- - 
missioner held that the offence under section 1 1 of the Bengal Public Gambling 
-4iCt ■ivas not committed in the course of the same transaction as the other offences 
wTre committed at the Police-Post and therefore there was a misjoinder of charges.- 
Nonetheless he held that the said defect was curable as no prejudice^ had been 
caused to the appellants. The appellants preferred a Revision Petition to the 
High Court of Judicature at Patna and the said High Court dismissed the same 
On the ground that by reason of section 537 (b) of the Criminal Procedure Code 
the con'viction could not be set aside as the said misjoinder of charges did not occas- 
sion a failure of justice. The present appeal was &ed against the said order on a 
certificate issued by the High Court. 

The learned Counsel for the appellants contended that section 537 (b) of the 
Criminal Procediure Code, could only save irregularities in the matter of framing 
of charges but could not cture a joint trial of charges against one person or several 
persons, that was not sanctioned by the Code. Elaborating his argument the 
learned counsel contended tlxat the expression ‘ misjoinder of charges ’ in section 
537 {b} of the Code must be confined only to misjoinder of accusations — 
according to him charge in the Code means only an accusation — and therefore a 
joint trial of offences and persons outside the scope of sections 233 to 239, of the 
Criminal Procedure Code, would not be misjoinder of charges tvithin the meaning 
of said expression. 

As the question raised turns upon the construction of the provisions of section 
537 of the Criminal Procedure Code, it would be convenient to read the materia if 
part of it at this stage : — 



362 


THE SUPREME COURT JOURNAL, 


[1964 


“ Subject to the provisions hereinbefore contained, no finding, sentence or order passed b^' a 

• Court of competent jurisdiction shall be rc\-ersed or altered under Chapter XX^^I or on appeal or 
res'ision on accoimt — 

(a) of any error, omission or irregularity in the complaint summons, warrant, proclamation, 

■ order, judgment or other proceedings before or during trial or in any inquiry or other proceedings 

tmder this Code, or ’ 

(b) ofany error, omission or irregularity in the charge, including any misjoinder of charges, or 

j » » * * » * 

id) ofany misdirection in any charge to a jury imless such error, omission, irregularity, or mis- 
direction has in fact occasioned a failure ofjustice. 

Explanatim : — ^In determining whether any error, omission or irregularity in any proceeding 
under this Code has occasioned a failure of justice, the Court shall have regard to the fact whether 
the objection could and should have been raised at an earlier stage in the proceedings.” 

Clause {b) was inserted by Act XXVI of 1955. The word ‘charge" tvhich 
•occured after ‘warrant’ in clause (a) was omitted and the new clause which speci- 
fically relates to charge was added. Further the expression ‘ inis-joinder of charges 
was included in the general terms ‘ error, omission or irregularity in the charge.’ 
The object of the section is manifest from its provisions. As the object of all rules 
of procedure is to ensure a fair trial so that justice may be done, the section in terms 
says tliat any -laolation of the provisions to the extent narrated therein not resulting 
in a failure ofjustice does not render a trial void.' ' The' scope of clause {b) could 
be best understood, if a brief historical background necessitating the amendment 
was noticed. The Judicial Committee in ' Subrahmania 'Ayjar v.- King Emperor^ 
held that the disregard of ah express provision of law 'as to the mode 
of trial was not a mere irregularity such as could be remedied -by section 537 
of the Criminal Procedure Code. 'ITierc the' trial was held in contravention 
of the provbions of sections 233 and 234 of the Code of Criminal Procedure which 
provide that ever%' separate offence shall be charged and tried separately except 
that tliree offences of the same kind may be tried together in one charge if com- 
mitted witliin a period of one year. It was held that the misjoinder of charges 
was not an irregularity but an illegality and therefore the trial having been con- 

• ducted in a manner prohibited by law was held- to be altogether illegal 
The Judicial Committee in Abdul Rehmati v. The King Emperor considered 
that a violation of the provisions of section 360 of the Code which pro- 
vides that the depositions should be read over to the yvitnesses before they sign, 
was only an irregularity curable imder section 537 of the Code. Adverting to 

■ Subrahmania Ayyads case^ it pointed out that the procedure adopted in that case 
was one which the Code positively prohibited and it ^vas possible that it might have 
■worked actual injustice to the accused. The question again came before the Privy 

•Council in JBabu Lai Chowkhani v. Emperor^. One of the points there was whether 
the trial was held in infringement ofsection 239 (d) of the Criminal Procedure Code. 
The Board held that it was not. Then the question was posed that if there was a 
contravention of the said section, whether the case would be governed by Subrah- 
mania Ajjar’s case^ or Abdul Rehmen’s case.- The Board did not think it was 
necessary' to discuss the precise scope of what was decided in Subrahmania 

■ case^ because in their understanding of section 239 (d) of the Code that question did_ 
not arise in that case. The point was again mooted by the Board in Puluhurt 
Kotaya and others v. King Emperor*. In that case there had been a breach of 
the Proviso to section 162 of the Code. It was. held that in the circumstances 

■ of the case the said breach did not prejudice the accused and therefore the trial 
■5vas saved by section 537 thereof. Sir John Beaumont speaking for tlic Board 

-observed at page 12 
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accusation that a person committed a particular offence. It is, therefore, clear- 
that a charge is not an accusation made or information given in abstract but an accu- 
sation made against a person in respect of an act committed or omitted in violation 
of a penal law forbidding or commanding it. In other tvords it is an accusation made 
against a person in respect of an offence alleged to have been committed by him. If 
so, sections 234 to 239 deal with joinder of such charges. Section 233 says that for 
every distinct offence of tvhich any person is accused, there shall be a separate 
charge and every such charge shall be tried separately, except in cases mentioned 
in seetions 234, 235, 236 and 239. Sections 234 to 236 permit joinder of charges 
and trial of different offences against a single accused in the circumstances mentioned 
in those sections and section 239 pro\'ides for the joinder of charges and tlie trial of 
several persons. The scheme of the said sections also indicates that a charge is not a 
mere abstraction but a concrete accusation against a person in respect of an offence 
and that their joinder is permitted under certain circumstances whether the joinder 
of charges is against one person or diSerent persons. If the joinder of such charges 
is made in contravention of the said provisions, it will be misjoinder of charges. 
As we have noted already, before sub-section [b) was added to section 537 of the 
Criminal Procedure Code Acre ts-as a conflict of ^’iews on the question wheth^such 
a misjoinder was only an irregularity which could be cured imder that section, or 
an illegality which made it void. The amendment steered clear of that conflict 
and expressly included the misjoinder of charges in the errors and irregulanUcs 
which could ho cured thereunder. To summarise : a charge is a precise formulation, 
of a specific accusation made against a person of an offence alleged to have been 
committed by him. Sections 234 to 239 permit the joinder of such charges under 
specified conditions for the purpose of a single trial. Such a. joinder may be of 
charges in respect of different offences committed by a single person or several 
persons. If the joinder of charges was contrary to the provisions of the Code it 
tvould be a misjoinder of charges. Section 537 prohibits the revisional or the appel- 
late Court from setting aside a finding, sentence or order passed by a Court of com- 
petent jurisdiction on the ground of such a misjoinder unless it has occasioned a 
failure of justice. In this case there was a clear migoinder of charges again^ 
several persons. But the High Court held that there was no failure of justice and 
the appellants had their full say in the matter and they were not prejudiced in any 
way. We, therefore, hold that the High Court was right in not setting aside the 
convictions of the accused and the sentence passed against them. 

In the result the appeal fails and is dismissed. 

K.L.B. • Appeal dimmed. 

THE SUPREME COURT OF INDI.A. 


(Civil Appellate Jurisdiction.) 

Present : — B.P. Sinh.a, Chief Justice, P.B. G.ajendragadkar, K.N. Waxchoo^ 
K.C. Das Gupta and J.G. Shah, JJ. 

Biswambhar Singh and another . , Appellants*. 


a. 

The State of Orissa and others, etc. . . Respondents. 

Orissa EsiaUs Aholition {AmerJmerU) Act {XVII ^ 1954) cmerAmg ikc Orissa Estates AtoIiJiar. Act 
(I o/" 1952), section 2 (A) — InSerrmdicrj Zcecnircdaries of Hcmgir arnl Sarapgark — If sooereigrt states. 


The Zamindars of Hcmgir and Sarap^rb were not holders of sovereign states, 
cnee is clear that they held or owned an ‘‘ interest in land bctr%-ccn the Raiyat and the State”. A 
admitted on all hands, they arc not Raisnts. Then whatn-cr their interest may be whether as_ pros 
prietors or tenure-holders or Inamdars or Jagirdars or Khorposhdars etc., etc., specifically mentioned 
in section 2 {k), they would come within the purview of the last clause and their interest would be 
that of an intermediary, because th^ stand in between the State at the apex and the cultivatingRaij'at- 
atthebaseand thcirintcrest in their lands wasliablc to beacquired under thc.Act. 


* C. A. Ros. 112 and 1 13 of 1960 . 
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tution. It furiher held that the so called violation of Article 1 7 (12) of th2'“Universal 
Declaration of Human Rights ” promulgated by the General Assembly of the United 
Nations on loth December, 1948, to which India was a party, was not justiciable. 
In that view of the matter, these petitions were dismissed and both parties were 
directed to bear their own costs. The petitioner, -in each case moved the High 
Court and obtained the necessary certificate for coming up in appeal to this Court. 
That is horv these appeals arc before us. . . • 

This is not the first time that these petitioners, now appellants in this Court, 
have figured as litigants in the High Court and in this Court in, respect of their 
respective lands. When the Orissa Act I of 1952, the main Act, was enacted and 
came into force in February, 1952, the Government of Orissa notified the petitioners 
property also as coming within the purvdew of the Act. The appellants, along with 
another person claiming the same rights, belonging to Nagra,' moved the High 
Court under Article 226 of the Conistitution challenging the constitutionality of the 
Act. Those applications were beared- by the, High Court, and., by -majority 
it was held that the Act was valid and, .that .the lands belonging , to the 
petitioners could be taken ov^er by the State, as a .result of the. .operation of 
the Act. The petitioners in the High Court preferred an appeaTto this Court. 
The Judgment of this Court is reported as Biswambhar Singh v. State of, Orissa^. This 
Court allorved the appeal of the proprietors of Hemgir and Sarpgarh on the ground 
that they \vere not ‘ intermediaries ’ as defined in section 2 {h) of the Act.' As regards 
the proprietor of Nagra Zamindari,. by a majority judgment,, it was decided that 
he' came within the definition of an ‘ intermediary ’, and that, therefore, his land 
rs’ould come witltin the definition of an ‘ estate ’ as defined in section 2 {'g) of the Act. 
This Court distinguished the case of Nagra from that of the other tw'o on the ground 
that the Zamindar of Nagra had acknowledged the overlordship of the Raja of 
Gan^ur. As a result of the decision of this Court, allowing the appeals of the 
Zamindars of Hemgir and Sarapgarh and prohibiting the State of Orissa from 
taking over possession of those tsvo zamindaries under the Act, the Orissa Legis- 
lature passed the Amending Act (XVII of 1954) recasting the definition of the two 
terms ‘ estate ’ and ‘ intermediary ’. The amended definition of these Us'O terms 
is as follows : — 

“ (g) ‘ estate ’ includes a part of an estate and means any land held by or vested in an Inter- 
mediary and included under one entry in any revenue roll or any of the general registers of revenue- 
paying lands and revenue free lands, prepared and maintained under the law relating to land re- 
venue for the time being in force or under any rule, order, custom or usage having the force of law, 
and includes rev'enue-free lands not entered in any register or revenue-roll and all classes of tenures- 
or under-tenures and any jagir, inam or muafi or other similar grant ; 

Explanation I — ^Land revenue means all sums and payments in money or in kind, by what- 
ever name designated or locally known, received or claimable by or on behalf of the State from an 
Intermediary on account of or in relation to any land held by or vested in such Intermediary ; 


Explanation II — Revenue-free land includes land which is, or but for any special covenant, 
agreement, engagement or contract ^vould have been liable to settlement and assessment of land 
revenue or with respect to which the State has power to make laws for settlement and assessment of 
land revenue ; 


Explanation III . — In relation to merged territories, ‘ estate ’ as defined in this clause shall also 
include any mahal or village collection of more than one such mahal or village held by or vested in 
an Intermediary which has been or is liable to be assessed as one unit to land revenue svhether such 
land revenue be payable or has been released or compounded for or redeemed in whole or in part. 

“ (/i) ‘ Intermediary* with reference to any estate means a proprietor, sub-proprietor, land- 
lord, landltoldcr, malguzar, thikadar, gaontia, tenure-holder under-tenure-holder and includes an 
inamdar, a jagirdar, Zamindar, Ilaquedar, Kliorposhdar, Parganadar, Sarbarakar and Muafidar 
including the Ruler of an Indian State merged svi*h the State of Orissa and all other holders or owners 
of interest in land between the raiyat and the State ; 

Explanation I . — Any two or more intermediaries holding a joint interest in an estate which 
is borne either on the revenue-roll or on the rent-roll of another Intermediary shall be deemed to- 
be one Intermediary for the purposes of this Act ; 


1. (1954) S.C.J. 219 : (1954) S.C.R. 842. 
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Hence, at the date of the merger of the Gangpur State in the State of Orissa, not 

• even a vestige of sovereignty tvas left tHth these appellants. It is, therefore, not 
necessary to refer to a large mass of historical evidence which sho^vs that at one 
time in the ancient past these appellants or their ancestors were sovereign chieE. 
They may have occupied that position in the remote past, but as a result of historical 
process spread over many years, those rights became vested in the Rtilef of Gangpur 
not necessarily by express agreement but impliedly, by conduct, over a series of 
years. tVe are concerned with the year 1947, and in that year there is no esidence 
on behalf of the appellants tliat they had any sovereign authority left in them. Their 
posinon is analogus to that of tlie Bhomischaras of Rajasthan, dealt with by this Court 
iin Thakiir Amar Singhji v. State of Bcjaslhan^, and that of the Cis-Sudej Jagir in 
Punjab, dealt witli by this Court in Amarsarjit Singh v. State of Punjab-. Hence, 

• even though there is no etndence of acutal conquest of the territory' of the appellants 
by the Raja of Gangpur, nor of active impositioh of the sovereignty of that Raja 
over the territories in question, the fact remains that as a result of a continuous 
process, the erstwile rulers of these territories submitted to the sovereignty of the 
Raja with tlie result that the Ruler of Gangpur became, in effect, tlte sovereign 
power exercising his sovereign authority over those territories also, and the out- 
■ward sj’mbok of sovereignty ts-ere that the la'ws of Gangpur State were in force in 
Hemgir and Sarpgarh areas also not b\' virtue of any' orders of the appellants but 
by their own force, as has been pointed out b\' the High Court on a consideration 
of all the relevant evidence, which need not be recapitulated here. The Administra- 
tive control also had passed into the hands of the Ruler of Gangpur. Hence, 
neithet in fact nor in law tvas there any vestige left of the sovereignty of tire appel- 
lants by' 1947 though it may' not be possible to determine by' what exact process and 
by tvhat exact date, tliis transidon was complete. Apparently' it was spread over 
many' years. 'We Imotv only this much that at the relet'ant date x.e., at the end of 
1947, and on the eve of the integration of the State of Gangpur tvith tlie State of 
Orissa, the territories in question were not sovereign states and had become part of 
the territory of the Ruler of Gangpur. The law does not know any iertium 
between a Sovereign State and a State which is partly sovereign and partly not so. 
Tlie erstwhile rulers of these territories were neithei' sovereigns in their oim rights 
•or had become subjects of the Ruler of Gangpur, and all indications are that the 
appellants had become subjects of the Rtder of Gangpur before the later’s territory 
merged ivith the State of Orissa. 

On the finding that the petitioners, or their ancestors, had ceased to be sovereign 
'States, on the eve of the merger of the State of Gangpur with tlie State of Orissa, the 
petitioners’ position -would be that of intermediaries who held or owned “interest 
■'in land between the Raiyat and the State”, within the meaning of section 2 {h) 
•of the Act, and the ‘ Talwli ' paid by them to the Ruler of Gangpur and later to the 
estate of Orissa was land revenue within Explanation I read ivith Explanation JH 
'to section 2 {g) which defines “ estate ”. There is, thus, no escape from the con- 
■■ elusion that their interest in their lands was liable to be acquired under die Act. 

No otlier point was urged before us in support of the appeals, and as the only 
■point urged in this Court has no substance in it, the appeals must be held to_bc 
v\ithout any merit. They are accordingly' dismissed ^^ith costs, one set of hearing 
Tees. 

K.L.B. Appeals dismissed. 


1. (1955) S.C.J. 523 : (1955) 2 S.CJl. 303. 
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^3 V. S. MENON 0. UNION OF INDIA (Sinha, G.J.) . 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — ^B. P. Sinha, Chief Justice, P.B. Gajendragadkar, K.N. Wanchoo> 
K.C. Das Gupta and J. C. Shah, JJ. 

V. S. Menon . . Appellant* 

V. 

The Union of India and another . . Respondents. 

Civil Services {Safeguarding of National Security) Rules. 1949, Rale Charge under— Requisites— Com- 
pulsopi retirement of a Government servant— Nature of order of compulsory retirement under the Rules— Appli- 
cability of Article 226 of the Constitution of India (1950) to such order. 

Rule 3 of the Civil Services (Safeguarding of National Security) Rules, 1949, contemplates com- 
pulsory retirement from service of a Government servant who (a) is engaged in subversive activities 
or ( 6 ) is reasonably suspected to be engaged in subversive activities or (e) is associated with others in 
subversive activities’ The charge against the appellant that ‘ you have continued to associate 
with others engaged in subversive activities’ is not a charge which could be sustained under rule ^ 
As the rule is of a penal character, it has to be very strictly construed. 

There is no provision in the Rules relating to Posts and Telegraphs Service corresponding to 
rah 143 ofchs Railway Estsblisk{a<:nt Cade. In ffee instant case, therefore, the premature termina- 
tion of the service before the age of superannuation could be justified only by virtue of rule 3. As 
rule 3 had not been attracted to the appellant’s case, it follows that the premature termination of 
the appellant’s service would be tantamount to removal from service by way of penalty, a grievance 
which the appellant could ventilate under Article 226 of the Constitution of India (1950). On the 
findings, the appellant is entitled to a declaration that his Service was not legally terminated in 
accordance with rule 3 of the Security Rules. 

Appeal by Special Leave from the Judgment and Order, dated the 6th October, 
i960, of the Punjab High Court (Circuit Bench) at Delhi in L.P.A. No. 23-D of 
1957 - 

R. V. S. Mani, H. C. Mital and P. Kesava Pillai, Advocates, for Appellant. 

C. K. Daphtary, Solicitor General of India {R. H. Dhebar, Advocate for 
P. D. Menon, Advocate, with him), for Respondents. 

The Judgment of the Court tvas delivered by 

Sinha, G.J . — ^This appeal by Special Leave is directed against the judgment and 
order of the Punjab High Court, dated 6th October, 1960, ^missing Letters Patent 
Appeal from the judgment of a single Judge of that Court, dated loth September, 
^ 957 } dismissing the appellant’s writ petition under Article 226 of the Constitution. 
There are two respondents, namely, (i) the Union of India and (2) Director-General, 
Posts and Telegraphs, Ne^v Delhi. 

This case has had a chequered history as will appear from the following facts. 
The appellant was appointed in Jime, 1943 as an Engineering Supervisor by the 
second respondent. In January, 1949, he was suspended from service on account of 
certain activities of his which -svere considered to be objectionable. He was duly 
served with a notice to show cause, and his case tvas in due course considered by 
the Committee of Advisers, who recommended that he be retained in service. In 
pursuance of the recommendation of the Advisory Committee, the appellant was 
reinstated with effect from 26th May, I95i._ After passing his departmental 
examination in 1952, the appellant was appointed as Officiating Sub-Divisional 
Officer, Telegraphs. While he was so employed at Nagpur, he tvas served with a 
notice, dated 3rd November, 1952, from the office of the Director-General, Posts 
and Telegraphs, under the provisions of rules 3 and 4 of Civil Services (Safeguar- 
ding of National Security) Rules, 1949 which hereinafter tvill be referred to as the 
Rules in the following terms : — 

“No. Sta 98-10/52. 

New Delhi, the 3rd November, 1952. 

tVhereas in the opinion of the “ Competent Authority ’’ <14 defirted in rule 2 of the Civil Services 
(Safeguarding ofNational Security) Rules, 1949, (who in your case is the Director-General) there arc 


y CA. No. 83 of 1962. 

soj— 47 


22nd November, 1962. 
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reasonable grounds for bel:e\Tng tbat after your reinstatement in scrsdce on tbe 26th Hay, 1951 you 
ha^’e continued to associate srith others engaged in subversive activities in such a manner as to raise 
doubts about your reliability and consequently it is proposed to take action for your compulsoiy retire- 
ment from service under rule 3 of the said Rules. The following are the allegations against ^ou : — 

“ Soon after your arrival in Nagpur important local Communists were reported to have contacted 
you and during the discussions you ss-ere reported to have interested yourselfin the political activities 
of the Commimist Party and other political organisations and groups in Nagpur. You arc also re- 
ported to be actively continuing your association with Shri B. N. Mukheijee and other prominent local 
Communists. ” 

2. You are hereby required to proceed on such leave as may be admissible to you with effect from 
the I5th November, 1952. 

3. You are hereby required to state within 14 days of the receipt of this notice whether jou accept 
ordeny theaccuracj’of the above all^ations. Ifyoudo not reply within that period, it will be 
assumed that you admit the allegations . 

4. In either case, you may within the same period submit any representation you wish to make 
as to why you should not be compulsorily retired from service imder the said Rules (copy attached). 

5. If after considering your representation the competent authority decides that no further 
action should be taken against you, you will be informed accordingly. 

6 . If after considering your representation the competent authority considers that there ate 
sufBcient grounds for taking further action, the materials on record together with your representation 
will be referred to the Committee of Advisers set up by the Government of India for this purpose. 

7. You are further asked to state whether you wish to be heard in person by the Director-General 
or by the Committee of Advisers before orders are passed on your case. 

8 . If you send no reply within 14 days ofthereceipt of this notice, orders will be passed onjnur 
case without any further reference to you. 

Sd , 

Director-General 
Posts and Telegraphs, 
New Delhi.” 

On 1 7th November, 1952 tbe appellant submitted his anstvef to the show-cause notice. 
The anstver runs into 9 pages (typescript) to the effect that the charge was vague, 
baseless and tvithout foimdation, and requesting for a personal hearing before 
the second respondent, as well as before the Committee of Adders. The appellant 
submitted a letter on 23rd January, 1953, requesting that “ at the time of .the oral 
hearing all the evidence on which the charges mentioned in your letter No. STA 
98-10/52, dated 3rd Nov'ember,- 1952, have been framed,” maybe made available 
to bi-m so that on scrutinising them he might prove his innocence. On 28th 
January, 1953, the second respondent examined the appellant in person, and tliere- 
after on :9th May, 1953, he was served a second show -cause notice, which is in 
these terms : 

“ Memo. No. ST.A-9S-10/52/SE.A. 

Dated New Delhi, the 19th May, 1953. 

Shri V. S. Menon, Sub-Divisional Officer, Telegraphs, Nagpur, was called upon to answer the 
following charges : — 

“ Soon after your arrival in Nagpur Important local Communists were reported to have contact^ 
you and during the dbeussions you were reported to have interested yoursclfin the political activities 
of the Communist Party and other political organisations and groups, in Nagpur. You are also 
reported to be actively continuing your association with Shri B. N. Mukheijec and other promment 
local Communists. ” 

2. The Comiruttee of Advisers have considered the defence submitted by Shri V. S. Menon and 

the record of the personal hearing and are provisionally of the opinion that sufficient grounds exist 
to bring home these charges to Shri Menon, justifying his compulsory retiremait from service under 
rule 3 ofthe GivilServices (Safeguarding ofNational Security) Rules, 1949. ■ . , ’ 

3. Shri Menon is, therefore, called upon to show cause within 15 days of the receipt of this 
Memorandum, why he should not be compulsorily retired from service. 

4. A copy of the record ofpersonal hearing granted to him is forwarded.hercvvith. 

5. If Shri Menon fails to submit his defence within the period stipulated above, orders vyill bs 
passed ex parte. 

Sd 

. .Director-Ccnexal." 
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On 28th August, 1953, the foUow-ing order was passed against him : 

“Memorandum No. STA. 9S-10/52/SE.A 

Dated Nav Delhi, the 28th August, 1953. 

^the office Memo, of the Director-General, Postsand Telegraphs No. STA. 9S-I0/52, dated the 
3rci NbvembeTj 1952, Sbri V. S. Menoa, OfSciating Sub-Dm 5 ionaI Officer, Telegraphs, Nagpur, -was 
informed of the grounds on which it is proposed to take action for his compulsory retirement from service 
under rule 3 pfthe Civil Services (Safeguarding of National Security) Rules, 1949, and svas called 
upon to submit any representation he widied to make as to why he should not be compulsorily retired 
fnm service under the said Rules. Shri Menon submitted his statement in defence on 17th November, 
1952. m which he also expressed a desire for a personal hearing by the Director-General. He svas 
accordingly granted an oral hearing by the Director-General <m 28th January, 1953. 

2. The Committee of Adsnsers having considered the defence submitted by Shri V. S. Menon, 
and the record ofthe personal hearing , were of the opinion that sufficient grounds exist justifying Shri 
Menon's compulsory retirement from sendee under mle 3 of the said Rules. Shri Menon -was there- 
upon called upon in Director-General, Posts and Telegraphs Memo. No. STA. 93-10/52/SEA, dated the 
19th. May. 1953 to show cause why he should not be compulsorily retired from sendee. Slui Menon 
submitted his representation on 18th June, 1953. This representation has also been considered. 

3. The competent authority (who in this case is the Director-General, Posts and Telegraphs) after 
careful consideration ofthiscascis ofthe opinion that Shri V. S- Menon has been associated svith others 
in subversive activities in such a manner as to raise doubts about his reliability, and is satisfied that his 
retention in the publicsendce is prejudicial to national security. Shri V. S. Menonis hereby informed 
that the competent authority h^ accordingly decided, svdth the prior approval of the President, that 
Shri V. S. Menon should be compulsorily retired from sertdee in accordance wdth the provisions of the 
rule 3 of Ghdl Services (Safeguarding of National Security) Rules, 1949. 

(H. L. Jerath) 
Director-General, 
Posts and Telegraphs.” 

The appellant moved the erstwhile High Court of Judicature at Nagpur imder 
Article 226 of the Constitution. The case was heard by a Full Bench of three Judges 
consisting of Kaushalendara Rao. V. R. Sen and Bhutt, JJ. The Court tvas agreed 
as to the order to be passed, namely, that the petition should be dismissed on the 
ground that no writ could issue against the respondents, though the Judges %v*ere 
not agreed on the merits of the controversy. Kaushalendra Rao, J., ■was of the vie^v 
that even on merits the Court could not grant anV relief, %vhereas Seii and Bhutt, 
JJ., took the \'ie^v that it "^vas not covered by Article 310 of the Constitution, and 
that the allegations in the initial sho^v-cause notice -^vere vague, nor did they inclose 
any personal association on the part of the appellant in any subversive acti'vdties, 
and that, therefore, there ^vas no compliance with rule 4 of the Rules. 

As the petition under Article 226 of the Constitution in the Nagpur High Court 
proved infructuous, the appellant moved the Circuit Bench cf the Punjab ffigh 
Comrt at Delhi xmder the same Article. The petition was heard by a learned Single 
Judge (Falsha'sv, J.), who by his judgment and order dated loth September, 1957, 
disagreeing with the vieivs of the majority cf the Judg« of the Nagpur High Court, 
dismissed the petition holding that the charge laid jigainst the appellant should not 
be too strictly construed, and that his compulsory retirement ■under the Rities did 
not amount to dismissal or removal from service under Article 31 1 of the Constitution. 
From the judgment of the learned Single Judge, the appellant preferred a Letters 
Patent Appeiti. which ■was heard by a Dnusion Bench consisting of Khosla, C.J., 
and Shamsher Bahadur. J. The Bench dismissed the appeal, though in their xdew 
also the charge-sheet submitted against the petitioner was^ “ not entirely in accor- 
dance with the terms of rule 3”. In their view, the enquirv' was proper, and rea- 
sonable opportimity had been afforded to the petitioner to show cause against the 
proposed action. The appellant moved this Court for Special Leave which %vas 
granted on aist Febraaty, 1961, and that is how the matter is before ■us. 

Learned Counsel for the appellanthas raised a number of contentions, namely, 
that (i) the Rules are a colourable exercise ofthe power conferred on the Governor- 
General to make Rules under section 241 (2) of the Government of India Art, 1935, 
because the purpose of the Rules is not regulation of conditions of service ; (2) 
the Rules 5-iQlatc section 241 (3) (c) ; (3) the" Rules do -not prottide fer or authorise 
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the constitution of a Committee of Adxnsers ; {4) the charge against the petitioner 
is outside the provisions of rule 3, which requires the participation of the officer pro- 
ceeded against in subversive activities and nothk association with persons who are 
concerned -with such acti\dties; (5) the appellant was not given reasonable opportu- 
nity of sho-wing cause because, in the fimt instance, the cffiarge and the allegations 
were %'ague uithout any particulars, and secondly because the ‘ competent authority’ 
withheld all evidence on the ground that it was contained in secret documents ; 
(6) the appellant was not given any opportunity of hearing by the Committee of 
Ad\Tsers, for \vhich he had made a special request ; and (7) compulsory retirement 
means premature termination of service, and is, therefore, a special penalty which 
could not be inflicted without appropriate enquiry and proper opportunity to show 
cause. 

It is not necessary to consider all the grounds of attack raised on behalf of the 
appellant because, in our opinion, the appeal must succeed on the ground that the 
charge against the appellant, as quoted above, is that ‘‘ you have continued to 
associate udth others engaged in subversive activities ”, which is not the gravamen 
of the charge as contemplated by rule 3, ts'hich is in these terms ; 

“ 3. A Government servant who, in the opinion of the Competent Authority is en^ged in or is 
reasonably suspected to be engaged in subversive activities or is associated with others in subversive 
activities in such a manner as to raise doubts about his reliability may be ccmpulson'Iy retired {tea 
service ; 

Provnded that a Government servant shall not be so retired, unless the Competent Authoriq’ h 
satisfied that his retention in the public service is prejudicial to national security and unless, where the 
Competent Authority is a head of a department, the prior approval of the Governor-General has 
been obtained.” 

That rule contemplates compulsory retirement from service of a Government 
servant w’ho (a) is engaged in subversive activities or (b) L« reasonably suspected 
to be engaged in subversive activities, or (c) is associated rvith others in subversive 
activities. If any one of those three alternative conditions is fulfilled, then the 
Competent Authority has also to be satisfied that the manner of his activities is such 
as to raise doubts about his reliability, as also that his retention in the public service 
is prejudicial to national security. And, finally, •where such an order is passed hy a 
competent authority in his capacity as the head of department, the prior appro\’aI 
of the Governor-General (no\s' the President) has to be obtained. It is manifest 
on tire charge, as framed against the appellant that he was not even alleged to hav^ 
been engaged or to be reasonably suspected to have been engaged in subversive acti- 
■vities or to be engaged in such activities in association with others. It w’as only alleged 
against him that he associated -vsitli others who rvere engaged in subv’’ersive activities. 
That is not a charge which could be sustained under rule 3. As the rule is of a penal 
character, it has to be very strictly construed. If the appellant was even suspected 
to have been engaged in subversive acti-vities, the charge could have been in those 
terms. But it is not even alleged that he svas suspected to be engaged in subversive 
activities far less to have been engaged in such acti\tities either by hrinself or in assp- 
ciation with others. As the charge against the appellant did not strictly come within 
the pur\dew of rule 3, there was no basis for the procedure adopted in pursuance of 
rule 4. It is not, therefore, necessary" to pursue the enquiry as to whether the pro- 
cedure actually adopted complied with that laid down in rule 4. 

Apart from the initial serious defect in the charge laid against the appellant, 
even in the allegations made against him it was only said that after his arrival in 
Nagpur important local Communists were reported to have contacted him, and 
\v'as interested in political activities of the Communist Party and other 
political organisations and groups in Nagpur, and finally, that he was reported to be 
continuing his association rvith Shri B. N. Mukherjee and other prominent local 
Communists. But nowhere it is alleged that the appellant had taken any part in 
subversive activities by himself or along rvith others rstith rrhom he is said to have 
been associated. Taking interest in political activities of the Communist Party 
rvould not amoimt to taking part in subversive activities so long as the Com- 
munist Party continued to be a recognised political organisation, which has not been 



373 


^ j, dy. commr. of agri. i-t- 

b^ea. 

of the rule, must am „tablished by Imv- 

subvert the Govemm ^ant. r .ts and circumstances disci ^ 

teen made against ^^.j^ether in the be that this 

Tte question r^ under appeal has ^^en ^ j„dia . 

case the c The ludgi^^-cat . p ^ilwaY servants 

S^™a« Ardde “6 i^on of fo -"o ««■= 

ease Ugovemedby ® a services of * ^leority under r*e 3 case 

sivs f^rNuS^ 

MdCbe cousti®t.?u^Jf .^ 1 , Court « ease ab- JeeV 

rf5;bS’.sp|"““;”rV^^;ademouf^^^^^ 

in subversive aeb ^ Article 1 9 CfV ^^ention was jee by way of puu 

^gi£s^?siig^i:s 


^adou of ter^aa ^e tU been^aXs^srHon of ^In *>t Xder 

!; *at *=,I?XSSc' by wayXe »lw ''“'Xe ^S 

iven above, « io“ removal irom -glance u'hicn n ^ -^ted 

adrS”“'”" 

K.L.B. ^„E « M. H^avaruu^ a- 

. s K-. b>AS, J-L. Kafo^’ ^ppellani* 

-'aghubar Ltd. 

V. Thomas &- '-‘O-’ 

n. 


.V.Tbomas.wo.,- „j„eon.e-.av and Sales 

te Deputy Coromis^oner . r * j Coimbatore • • 


374 


THE SUPREME COURT JOUSNAE. 


[1964 

irion(y ^vas paid and delivay ciders obtained at Fort Cochin though the actual delivery tvaslaien at 
IVellingdon Island from -where the teas were sent out for consumption cither in other parts of India 
or t^-ere exported out of India. 

Held' The only State svliich trould have potver to levy a tax on such sales s^uuld be the State or 
Madras and so far as the State of Travancorc-Cochin -was concerned, the sale -would be an outsidesalt 
because the title passed in Fort Cochin where money-svas paid and delivery orders were obtained by 
the successful bidders though the actual delivery of goods was made at IMlIingdon Island in 
Travancorc-Cochin State. 

The fiction created by the S:/Jcnc.*£sn to Article 286 (1) (a) of the Constitution of India is inappli- 
cable because there was no delivery as a direct result of sale for the purpose of consumption in any 
particular State. 

Appeal from the Judgment and Order, dated the 24th February, i960, of the 
Kerala High Court in Tax Revision Case No. 22 of 1957- 

G^. Pat, Advocate and j. B. Dadachanji, 0 . C. Matkur and Raxnnier R'cralz, 
Advocates of Mjs. J. B. Dadachanji & Co., for Appellant. 

V. P. Gopalan J^amhiar, Advocate-General for the State of Kerala {Serdoj 
Bahadur, Advocate, with him), for Respondent. 

A. V. ilswanatha Sastri, Senior Advocate (S. Andl^, Rameshicar Pfa!h and 
P. L. Vohra, AdvoczXes oT Mjs. Rajindcr A’arain & Co., with him), for Interveners, 

The Judgment of the Court was delivered by 

Kapur, j . — ^This appeal by certificate of the High Court of Kerala raises the 
question of the taxabUity of sales of tea -under the Travancore-Cochin General Sales 
Tax Act, hereinafter termed the Act, and the Rules made thereunder. The assess- 
ment period is 1932-53 and the turnover was of a smn of Rs. 3,77,644 on tvhich a 
tax of Rs. 5,900-1 i-o was levied. The appellant before us is Ae assessec company 
and the respondent is Deputy Co mm i s sioner of Agricultural Income-tax and Sales 
Tax. 

iVir. A. V. ^'iswanalha Sastri on behalf of Outcherloney* Valley Estates (1938), 
Ltd., has applied for inters'enticn on the grotmd that in case of that company also 
the State of Kerala has, on similar facts, levied sales tax on certain transactions, 
that the High Court of Kerala has upheld the taxability of the transactions reiving 
on the judgment which is under appeal in the present case, and that the intervener 
has obtained Special Leave to appeal against that judgment and the records are 
under print. In view of these circumstances we havT allowed that company to 
intervene in the present appeal. 

The assessment was made on 30th March, 1955 under section 33 (i) of the Act 
oh the gro-und that the sales of tea had escaped assessment. The appeal against that 
order W'as -unsuccessful and thereafter a further appeal was taken to the Sales Taxi 
Appellate Tribunal which by its order dated 12th August, 1957, held that the ban 
tmder Article 286 (i) (c) of the Constitution on sales which are outside the State 
applied in regard to the sales of ‘ full lots ’ and therefore remanded the case to Ae 
Sales Tax Ofiicer. Against that order a revision was taken to the High Court which 
held that the decision of the Appellate Trib-unal in regard to the applicability of 
Article 286 (i) (c) was erroneous and therefore the sales were subject to sales tax 
under the Act. It is against that judgment and order that the assessce company 
has come to this Court on a certificate of the High Co-urt. 

Put shortly, the nature and procedure of sales of teas was this ; that the teas 
were stored in the godowns at Willingdon Island which was in the State of Trav-an- 
core-Cochin, samples of those teas, etc. were taken to Fort Cochin which at the rele- 
vant time vvas in the State of Afadras. There by the samples the teas were sold 
by public auction in lots, some were purchased in their entirety and others in parts 
and after the consideration money was paid at Fort Cochin delivery orders were 
given to the buyers addressed to the godown keepers at Willingdon Island and actual 
delivery of tea was taken there. These teas were then sent out from IVillingdon Island 
in Travancore-Cochin for consurhption either in other parts of India or were c^orted 
outiof. India. 
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The taxability of the sales of teas in the manner above-mentioned •will depend 
up<m -whether &e sales can be held to have taken place at Wdlingdon Island i.e., 
wthm the territory of Travancore-Gochin State and were liable to the imposition 
01 safe tax under the Act or they were what for convenience are called “ outside 
^es' and therefore not subject to sales tax in the State of Travancore-Gochin . 

raised on behalf of the assessee company was that these sales were 
enected at Fort Gochin which -vvas outside the territory of Travancore-Gochin and 
themore were not liable to tax because of the ban imposed by Article 286 (i) (a) 
of the Gonstitution. That Article %vith the Explanation at the relevant time was as 
ollows : 


■^xcle 286 (1) No law ofa State shall impose, or authorise the imposition of, a tax on the sale or 
purchase of goods where such sale or purchase takes place : — 

(c) outside the State ; or 

w 


. ExpIaiaSim . — For the purpose ofsub-clause (a) sale or purchase shal 1 be deemed to have taken place 
m the State in which thegoodshavcactually been delivered as a direct result of such sale or purchase 
for the purpose of consumption in that State, notwithstanding the fact that imder the general law rela- 
Png to sale of goods the property in the goods has, by reason ofsuch sale or purchase passed in another 


Under the Sale of Goods Act in an auction sale the title in goods passes and the 
sale is complete as soon as the hammer falls. The relevant portion of section 64 
of the Sale of Goods Act dealing with sale by auction reads as foUotvs : 


“ In the case ofa sale by auction 

(1) where goods are put up for sale in lots, each lot is prima facie deemed to be the subject of the 
separate contract of sale ; 

(2) thesaleiscompletesvheatheauctioner atmounc^itscompletionbythe fallofthe hammer 
orin the customary manner ; and until such announcement is made any bidder may retract his bid. ” 

Specific goods in section 2 (14) of the Sale of Goods Act means goods identified and 
agreed upon at the time the contract is made. Therefore on the fall of the hammer 
the ofier is accepted and if the goods are specified goods the title passes to the buyer. 

In the present case as soon as the haimmer fell the title in the goods passed to 
the buyer as the goods avere specific goods i.e., goods which %vere auctioned in full 
lots and this event took place at Fort Cochin which ^^•as in the State of Madras. 
But in the case of imascertained goods the titie in the goods does not pass to the 
buyer imless and xmtil the goods are ascertained. It was for this reason that a 
distinction was dra^vn by the Sales Tax Appellate Tribunal between goods which 
were' sold in full lots and those which were sold in portions. In regard to the former 
it ^v•as held that the title passed as soon as the h amm er fell but not so in regard to 
tile latter and therefore the sale of “ full lots ” was held to have taken place outside 
the State of Travancore-Gochin and of portions of lots inside tha-t State. The case 
was consequently remanded to the Sales Tax Officer for determining the amount of 
the tax. 

The High Court in revision held that the words in Article 286 (1) (s) “ outside 
the State ” do not mean transfer of oumership, according to the Sale of Goods Act 
but it was lex situs which determines the taxability of the transaction and the correct 
position is that the o^vnership in the goods is transferred according to the law of 
the place where the goods are situate. Therefore the sale in the present case ivas 
in the State of Travancore-Gochin and there is nothing in the Explanation to Article 
286 (i) (a) which provides to the contrary. 

It has been found and it has not been disputed that the title to the goods in 
the present case passed at Fort Cochin. The purchase money was paid there and 
the purchaser obtained from the auctioneer deliver>' notes directing the godown 
keepers at Willingdon Island to deliver the goods and only the actual physical 
delivery of the goods took place at Willingdon Island. In these circumstances the 
question is whether the sale -iv-as “ outside ” or “ inside sale ” as the e.^ressions 
have been compendiously used in TOrious judgments to indicate safe taking place 
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•\vithin a State or without it.’ The Explanation to Article 286 (i) (a) which has been 
set out above explains ^vhat a sale outside the State is. According to that Explana- 
tion a fiction is created as between two States, one where the goods are delivered for 
consumption in that State and the other where the title in the goods passed and 
the former is treated as the situs of the taxable event to the exclusion of the latter. 
Therefore svhere the Explanation applies the difficulty about the situs is resolved 
but in a case like the present one the difficulty still remains because the Explanation 
does not operate in the sense that the rival States claiming to tax the same taxable 
event are not the States of delivery for consumption in that State and those where 
the title in the goods passes. In somewhat similar circumstances this Court in 
India Copper Corporation, Ltd. v. State of Bihar^ held by a majority decision that the 
opening words of Article 286 (1) which speak of a sale or purchase taking place and 
the non-obstante clause in the Explanation which refers to the general law relating to 
the sale of goods, indicated that it was the “ passing of propel^ ■'yjdijii the State ” 
that was intended to be fastened on, for the purpose of determining, whether the 
sale in question was “ inside ” or “ outside ” the State and therefore subject to the 
operation of the “ Explanation ”, that State in which property passed would be 
the only State which would have the power to levy a tax on the sale. At page 286 
it was observed : 

" The conclusion reached therefore is that where the property in the goods passed within a State 
as a direct result ofthe sale, the sale transaction is not outside the State for the purpose of Article 286 
(1) (a) unless the Explanation operates.” 

The majority decision in India Copper Corporation, Ltd. v. State of Bihar ^ concludes 
the point in favour of the appellant. On the facts of this case it was found by the 
Sales Tax Appellate Tribunal that in regard to the sales of tea in ‘ full lots ’ the 
property passed at Fort Cochin and this view has not been challenged in this 
Court. Therefore, on the majority decision in India Copper Corporation, Ltd. v. State^ 
of Bihar the only State which would have the power to levy a tax on such sale 
would be the State of Madras and so far as Travancore-Cochin was concerned, the 
sale would be an outside sale. 

In the present case therefore the sale was an “outside sale ” and cannot be 
said to be an “ inside sale ” qua Travancore-Cochin because the title passed at 
Fort Cochin which is in the State of Madras. Apart from that money was paid 
there and the delivery order was ako received there even though the actual physical 
delivery of goods was made at ’Wfillingdon Island in the State of Travancore-Cochin. 
The fiction created by the Explanation to Article 286 (i) (a) is inapplicable because 
there was no delivery as a direct result of sale for the purpose of consumption in 
any particular State. 

There then remains the question of goods which were exported out of India 
from Willingdon Island. In the case of those goods ako it cannot be , said that 
there was a sale inside the State of Travancore-Cochin because the same considera- 
tions will apply to those sales as to the sales already dkcussed i.e., goods the title 
to ivhich passed at Fort Cochin ivere delivered at Willingdon Island and were 
delivered for consumption in parts of India other than Travancore-Cochin. 

In our view therefore the High Court was in error and the appeal should there- 
fore be allowed and the judgment and order of the High Court of Kerala set 
aside. The appellant will have its costs in this Court and in the High Court. 

K.S. ■ ■ ■ , . Appeal allowed. 



1. (1961) I S.aj.457 ; (1961) 2 S.G.R. 276, 286. 
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P.W. 2, Hukam Chand Chaturvedi, narrated the entire prosecution case 
and his statement was corroborated in full by P.W. 3 R. L. Pandey, P.W. 4 
Chanda Ram, P.W. 8 Maharaj Dutt and P.W. 9 Nisar, who were independent 
witnesses, and there is nothing at all to show that they are inimical to the 
appellant: On a careful consideration of the evidence, the Additional Sessions 
Judge, Agra, came to the conclusion that the prosecution have been successful in 
establishing its case and the appellant came out from behind a compartment, 
abused Htikam Chand and waved the scythe towards him in a menacing way 
shouting that he would cut his neck with it. 

Section 121 of the Indian Railways Act states : 

“ If a person obstructs or impedes any railway sers’ant in the discharge of his duty, 

he shall be punished with imprisonment for a term which may extend to six months, or with fine 
which may extend to five hundred rupees, or with both. ” 

Mr. D. S. Golani, counsel for the appellant, contended that as the prose- 
cution had failed to prove as to what duty was being actually performed by 
Hukam Chand, the appellant cannot be convicted under section 121 of the Indian 
Railways Act. In support of his contention the counsel relied on Radha Kishan 
V. Emperor^, Mohinder Singh v. The State‘s, Jowand Mai v. The Cro^n^, In the 
ntatter of Baroda Kant Pramanick and Shibada Gati PramanicM and Emperor 
EopatM B/iaicIiatrd S/iahK He also relied apoa Rules 113, 114, 115 and 137 of 
the Rules framed under the Indian Railways Act. The facts of all these cases 
were different from those of the present case and they can be easily distinguished. 
They have therefore no bearing on the decision of the present case. 

From the facts stated above it is evident that the act alleged to have been 
done by the appellant was done by him, actuated by malice by reason of 
the fact that Hukam Chand had not spared him in the past for his lapses. It would 
follow, therefore, that this act was wilful within the meaning of section 121 of the 
Indian Railways Act. Further, Hukam Chand was on duty as a Guard on train 
20 Down, which was then standing at the platform, and as a Guard he had to 
discharge multifarious duties at the time w’hile the train was standing at the 
platform, e. g. he had to look after the loading of the parcels in the luggage van 
and to see that nothing untoward happened at the platform. Thus, Tt is clear, 
-that during the time that the incident took place, viz., for about 15 minutes, he 
was obstructed from discharging his duty by this deliberate and wilful act on the 
part of the appellant, as it is not only when the train is in motion that a Guard is 
on duty, but also while the train is standing at the platform. We are, therefore, 
of the opinion that the appellant has wilfully created obstruction in the discharge 
of the public duty by Hukam Chand as a Guard. 

Rules 93 to ,103 of the Rules framed under certain sections of the Indian 
Railways Act 1890, deal with the attendance, discipline and equipment of Staff 
Working Trains. In Rule 95, it is stated that the Guard shall be in charge of the 
train in all matters affecting stopping or movement of the train for traffic purposes. 
It.is, therefore, clear that Hukam Chand was on duty' as a Guard rieht up to the 
Time,. when he was to be the Guard of the train, and the act of the appellant 
.amounted to wilfully creating obstruction in the discharge of the pubh’c duty by 
-■Hiikam Chand. The appellant was, therefore, rightly convicted under section 121 
-of the Indian Railways Act. 

The appeal is accordingly dismissed. 

Raghubar Dayal, J.— I am of opinion that the appellant is not guilty of the 
offence under section 121 of the Indian Railways Act, but is guilty of the offence 
under section 506, Indian Penal Code. 


1. A.I.R. 1923 (Lahore) 71. 

2. A.LR.1953 S. a415. 

3. I.L.R. 6 Lahore 467. 


4. 1C.W.1\L74. 

5. (1929) I.L.R. 54 Bom. 326. 
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to prevent him from carrj'ing out his duties and therefore the appellant cannot be 
said to have wilfully obstructed Hukam Chand in the discharge of his duty. 
Hukam Chand’s conduct on being threatened is irrelevant for considering the 
nature of the appellant’s wilful I'.e. intentional act* What Hukam Chand did by 
way of making complaints to the Senior Accounts Officer or to the Station Master 
and which kept him away for a short time from discharging his normal duties as 
a guard at the station cannot be said to be what was intended by' the appellant. 

I may now refer to some cases whose ratio decidendi has a bearing on the 
present case. 

In Empress v. Badam Singh and another^ the execution of sale deed by the 
judgment-debtor was held not to amount to an obstruction of the sale in execuUon 
of the decree since the sale was not obstructed and did actually take place. 

In the present case too, the train did go in time and there is no reason to 
suppose that Hukam Chand could not perform any of his necessary duties prelimi- 
nary to the departure of the train. 

In Kislwri Lai v. Emperor- the patwari refused to allow Xhfkanmgo to 
go through his books and check them. He, in fact, went aj'’3y his books. 
Such a conduct was not held to be an offence under section 186, Indian 
which makes voluntary obstruction to a public servant in the discharge of his public 
functions, an offence. In that case, the kamingo could not perform his duty on 
account of the conduct of the patwari and even then the patwen s Mncmct was 
held not to amount to a voluntary obstruction of the kanungo in the dischar^ o 
his duties. The rationale of the decision seems to be that the kanuhgo mtenoM to 
perform his duties but was frustrated and that it was therefore not a case of any 
obstruction in the discharge of his duties. 

In Bastable v. Little^ the accused, who had warned approaching cars about 
Constables having measured certain distances on the road and being on tne 
watch in order to ascertain the speed at which cars passed over measured distan- 
ces with a view to discovering v.'hether they were proceedmg at, an ille^l rate ol 
speed, was held to be not guilty of the offence of obstructing the Constables ^nen 
in the execution of their duty, within the meaning of section! of the Prevention oi 
Crimes Amendment Act, 1885. Lord Alverstone, C.J., said at page 62: 

“1 think that the section points to something done in regard to the dutj’ which the Constable 
is performing.” 

Ridley, J., said: 

“I think that in order to constitute an offence under the section there rnust be sorne 
ference with the Constable him self by physical , fores or threats. He must be either phj^caiiy 
obstructed in doing his duty or atlcast threats must be used to prevent him from domg lu 

In Betts v. Stevens^ the accused who had done what the accused m Bastable s 
-^Gase^ had done, was held to be guilty of the offence under section 2 of the 
Prevention of Crimes Amendment Act, 18S5, as the warning had been given to 
..cars which were actually proceeding at an excessive speed at the lime the warning 
.-was given and who were expected to cover the measured distance at some excessive 
speed. Lord Alverstone, C.J., said at page 6 : 

“In my opinion a man who, finding that a car is breaking the lav.’, vra^ the driver. so 
that the speed of the car is slackened, and the police are thereby prevented from ascerlaimcg 
the speed and so are prevented from obtaining the only evidence upon which, ac^rdiag 
to our experience, Courts will act with confidence, is obstructing the police in tte 
execution of their duty. This is exactly the kind of case that 1 had in my mind whea 
■ the case of Bastable v. Little^ vtas before us, and which led me, after Ridley, J., bad, as 
I thought, put too narrow a construction on the word ‘obstruct , to say that I could net 


1. (1883) 3 All. \V. N. 197. 3. L.R. (1907) 1 K.. B. 59. 

- , 2. A.I.R. .1925 All. 409. 4. L.R. (1910) i K. B. 1. 
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Penal Code. I would therefore alter the conviction of the appellant for an offence 
under section 121 of the Act to one under section 506, Indian Penal Code and 
maintain the sentence of Rs. 60 fine in default of payment of which he would 
undergo rigorous imprisonment for two months. 

ORDER. 

Following the opinion of the majori^', the appeal is dismissed. 

K, L. B, - Appeal dismissed. 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction). 

Present; — ^P. B. Gajendragaukar, M. HroAYATULLAH and J. C. Shah, JJ. 
The Tata Oil Mills Co., Ltd. .. Appellant* 

V. 

The Workmen • • Respondents. 

Industrial Dispute — Jurisdiction and authority of Labour Court in cases where the order of 
discharge passed by an employer gives rise to an Industrial dispute. 

Where an order of discharge passed by an employer gives rise to an Indnstrial Dispute, 
the form of the order by which the employee’s services arc terminated would not te decishc ; 
industrial adjudication would he entitled to examine the substance of the mattered decide whether 
the termination is in fact discharge simpliciter or it amounts to dismissal which has put on the 
(doak of a discharge simpliciter. The test always has to be whether the act of the employer is 
bona fide or not. If the act is mala fide or appears to be a colourable exercise of the powers 
conferred upon the employer either by the terms of the contract or by the Standing Orders, theiL 
notwithstanding the form of the order, industrial adjudication would examine the substance and 
would direct reinstatement in a fit case 

In the instant ease, on a consideration of the evidence, it is difficult to understand how the 
Labour Court, could have come to the conclusion that the order of discharge was not justified. 

Buckingham & Carnatic Co., Ltd. etc. v. Workers of the Company, etc., (1951) II L.L.J. 314. 

Chartered Bank, Bombay v. Chartered Bank Employees' Union and another, (1960) 11 L.LJJ222. 

V. S. Dutt & Co., {Private) Ltd. V. Its Workmen, (1962) I L.L.J. 374, referred to 

Appeal by Special Leave from the Award dated 13th September, 1961, of the 
Second Labour (Jourt, West Bengal in Case No. VIII*C-40 of 1960. 

M. C. Setahad, Senior Advocate, J. B. Dadachanji. O. C. Mathur and Rarinder 
Narain, Advocates of Mjs. J. B. Dadachanji & Co., with him, for Appellant. 

C. K. Daphtary, Solicitor General of India, Janardan Sharma, Advocate, with 
him, for Respondent No. 1. 

The Judgment of the Court w'as delivered by 

Gajendragadkar, J. — Mr. R! K. Banerjee had been emplo 5 'ed by the appellant, 
the Tata Oil Mills Co., Ltd. as a salesman on the 3rd April, 1956, as a 
probationer and he was confirmed on the 5th November, 1956. On the 5th of 
December, 1959, his services were terminated and he was informed that the 
appellant had lost confidence in him and so, it has decided to discharge him. 
Accordingly, in lieu of notice, he was paid a month’s salary and w'as told that 
he ceased to be the employee of the appellant as from the date next (after he 
received the order from the appellant). The discharge of Mr. Banerjee was 
resented by the Union to which he belonged and the Union took up his case. Since 
the dispute could not be settled amicably, the Union succeeded in persuading the 
Government of West Bengal to refer the dispute for adjudication to the Second 
Labour Court on the ground that the said discharge was not justified. Ibat is how’ 
the discharge of Mr. Banerjee became an industrial dispute between the appellant 
and the respondents, its workmen represented by their Union. The Labour Court 
which tried the dispute came to the conclusion that the appellant had failed to 
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■ dered that evidence, the Labour Court has found that the respondent’s plea aboat 
the mala fides of the appellant was not proved and it held that the termination of 
Mr. Banerjee’s services could not be said to amount to an act of victimisation or 
an unfair labour practice. Even so, it held that the discharge was not justified, 
and so, it has directed the appellant to reinstate Mr. Banerjee. It is the validity 
of this order that is challenged before us by Mr. Setalvad on behalf of the 
appellant. 

The true legal position about the Industrial Court’s jurisdiction and authority 
in dealing with cases of this kind is no longer in doubt. It is true that in 
several cases, contracts of employment or provisions in Standing Orders authorise 
■an industrial employer to terminate the services of his employees after giving 
notice for one month or paying salary for one month in lieu of notice, and nor- 
mally, an employer may, in a proper case, be entitled to exercise the said power. 
But where an order '^f discharge passed by an employer gives rise to an industrial 
dispute, the form of the order by which the employee’s services are terminated, 
■would not be decisive; industrial adjudication would be entitled to examine the 
substance of the matter and decide whether the termination is in fact discharge 
simpliciter or it amounts to dismissal which has put on the cloak of a discharge 
simpliciter. If the Industrial Court is satisfied that the order of discharge is puni- 
tive, that it is mala fide, or that it amounts to victimisation or unfair labour prac- 
tice, it is competent to the Industrial Court to set aside the order and in a proper 
case, direct the reinstatement of the employee. In some cases, the termination of 
the employee’s services may appear to the Industrial Court to be capricious or 
so unreasonably severe that an iiiference may legitimately and reasonably be drawn 
that in terminating the services, the employer was not acting bona fide. The test 
always has to be whether the acs of the employer is bona fide or not. If the act 
is mala fide, or appears to be a colourable exercise of the powers conferred on 
•the employer either by the terms of contract or by the Standing Orders, then not- 
withstanding the form of the order, industrial adjudication would exarhine the 
substance and would direct reinstatement in a fit case. This position was recog- 
nised by the Labour Appellate Tribunal as early as 1951 in Buckingham & Car- 
natic Co., Ltd., etc.v. Workers of the Company, etc.^ and since then, it has been 
consistently followed vide Chartered Bank, Bombay v. Chartered Bank Employees' 
Union and another^ and U.B. Dutt & Co. {Prhate), Ltd. v. Its Workmen’. . 

In the present case,' the Labour Court has made a definite finding in favour 
'of the appellant that its action in terminating the services of Mr. Banerjee was 
not mala fide and did not amount to victimisation. Even so, it proceeded to exa- 
mine the propriety of the said action and came to the conclusion that Mr. Baner- 
•jee’s discharge from employment did not appear to it to be justified. In coming to 
.this conclusion, the Labour Court has given some reasons which are clearly unsup- 
portable. It has observed, for instance, that the appellant has not produced any 
documentary evidence in support of its allegation against the efificiency of 
Mr. Banerjee. This is clearly wrong because the two reports made by Mr. Gupta 
in respect of Mr. Banerjee’s conduct do amount to documentary evidence which 
cannot be lightly brushed aside. It. has then commented on the fact that the 
allegations made by Mr. Gupta against Mr. Banerjee on six counts are of a general 
character; This comment again cannot be justified because Mr. Gupta stated in 
clear terms the defects in Mr. Banerjee’s w'ork which had come to his notice. 
These defects are specific and it is idle to refuse to give importance to this evidence 
merely on the ground that no specific instances had been cited. In regard to the 
question as to whether the 20 boxes had been opened by Mr. Banerjee before he 
made his report to the Zonal Office, the Labour Court has observed that on this 
point, there is the evidence of Mr. Banerjee against that of Mr. Gupta and there 
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Calcutta by Mr. Gupta, there is any room for such an ingenious suggestion; Both 
parties knew that they, were talking about the same 20 boxes and so, it is futile now 
to suggest that the 20 boxes which Mr. Gupta examined were different from the 
boxes in respect of which Mr; Banerjee had made his report. It was also suggested 
on behalf of the respondents that Mr.Gupta did not admit that he had received some 
letters from Mr. Banerjee in which he had complained that owing to heavy rains, 
conditions were not favourable for effective work in the area entrusted to him. It is 
true that when Mr. Gupta was asked about these letters he said he did not remem- 
ber if he had received them. We do not think that the answers given by 'Mr. Gupta 
in respect of these letters can be of any assistance to the respondents in discredi- 
ting Mr. Gupta’s evidence in any manner. On the whole, we have no hesitation 
in holding that the appellant acted bona fide in discharging Mr. Banerjee’s services 
when it accepted Mr. Gupta’s report and concurred with his conclusions that the 
explanation given by Mr. Banerjee was not satisfactory. 

The result is, the appeal is allowed and the order passed by the Labour 
Court directing the appellant to reinstate Mr. Banerjee is set aside; In the cir- 
cumstances, of the case, there would be no order as to costs. 

K.L.B. Appeal allowed. 


THE SUPREME COURT OF INDIA 
(Criminal Appellate Jurisdiction) 

Present:— K. Sltbba Rao, Raghubar Dayal, and J. R. Mudholkar, JJ. 
Mst. Jagir Kaur and another • • Appellants* 

V. 

Jaswant Singh • • Respondent, 

Criminal Procedure Code {V of 1898), section 488 (S) — Construction of. 

Chapter XXXVI of the Criminal Procedure Code (V of 1898) providing for the maintenance 
of wives and children intends to serve a social purpose. Section (488 of the_ Code prescribes 
alternative forums to enable a deserted wife or a helpless child, legitimate or illegitimate to get 
urgent relief. Proceedings under the section can be taken against the husband or the father, as 
the case may be, in a place where he resides permanently or temporarily or where he last resided 
in any district in India or where he happens to be at the time the proceedings are initiated. 

The context and pu^ose of the present statute certainly do not compel the_ importahon 
of the concept of domicile in its technical sense. The juxtaposition of the words “ is” Md ‘last 
resided” in the sub-section also throw light on the meaning of the word “resides”. Tmeword 
“is”_confers jurisdiction on a Court on the basis of a casual visit. The word “ residw ” rannot 
be given a meaning different from the word “ resided ” in the expression " last resided and 
therefore the wider meaning fits in the setting in which the word “ resides ” appears. The pur- 
pose of the statute would be better seived if the word “ resides ” was understood to include 
temporary residence. 

Appeal by Special Leave from the Judgment and Order dated the 22nd May, 
1961 of the Punjab High Court in Criminal Revision No. 1448 of 1960. 

S. K. Kapur, Advocate, (amicus curiae), for Appellants, 

Harnam Singh Chadha, and Harbans Singh, Advocates for Respondent. 

The Judgment of the Court was delivered by 

Subba Rao, J. — ^This appeal by Special Leave raises the question of true 
construction of section 488 (8) of the Code of Criminal Procedure. 

Jagir Kaur, the first wife of Jaswant Singh, was married to him in 1930. 
The said Jaswant Singh was employed in the police force in Africa. The Maklawa 
ceremony took place about 7 years after the marriage, when the respondent was 
away in Africa. Thereafter, the first appellant was taken to her mother-in- 
law’s house, and after living therefor a few y'ears she returned to her parentalhousc. 
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limits of a Court to entertain a petition under the said section. Section 488 (8) 
of the Code reads : 

“ Proceedings under this section may be taken against any person in any district where he 
resides or is, or where he last resided with his wife, or, as the case may be, the mother of the 
illegitimate child.” 

The crucial words of the sub-section are, "resides”, “is” and “where he last 
resided with his wife ”. Under the Code of 1882 the Magistrate of the District 
where the husband or father, as the case may be, resided only had jurisdiction. 
Now the jurisdiction is wider. It gives three alternative forums. This, in our 
view, has been designedly done by the Legislature to enable a discarded wife or 
a helpless child to get the much needed and urgent relief in one or other of the 
three forums convenient to them. The proceedings under this section are in the 
nature of civil proceedings ; the remedy is a summary one and the person 
seeking that remedy, as we have pointed out, is ordinarily a helpless person. 
So the w'ords should be liberally construed without doing any violence to the 
language. 

The first word is “ resides A wife can file a petition against her husband 
for maintenance in a Court in the District where he resides. The said word has 
been subject to confiicting judicial opinion. In the Oxford Dictionary it is 
defined as: “dwell permanently or for a considerable time ; to have one’s settled or 
usual abode ; to live in or at a particular place.” The said meaning, therefore, 
takes in both a permanent dwelling as well as a temporary living in a place. It is, 
therefore, capable of different meanings, including domicile in the strictest and 
the most technical sense and a temporary residence. Whichever meaning is given 
to it, one thing is obvious and it is that it does not include a casual stay in, or a 
flying visit to a particular place. In short, the meaning of the word would, in the 
ultimate analysis, depend upon the context and the purpose of a particular statute. 
In this case the context and purpose of the present statute certainly do not compel 
the importation of the concept of domicile in its technical sense. The purpose of 
the statute would be better served if the word “resides” was understood to include 
temporary residence. The juxtaposition of the words “is” and “last resided” 
In the sub-section also throws light on the meaning of the word “ resides ”. The 
word “is”, as we shall explain later, confers jurisdiction on a Court on the basis 
of a casual visit and the expression “last resided”, about which also we have 
something to say, indicates that the Legislature could not have intended to use the 
word “ resides ” in the technical sense of domicile. The word “ resides ” cannot 
be given a meaning difierent from the word “resided” in the expression “last 
resided ” and, therefore, the wider meaning fits in the setting in which the word 
“resides” appears. A few of the decisions cited at the Bar may be useful in this 
context. 

In Sampoornam v. N. Smdaresan', it was held that the word “resides” implied 
something more than a brief visit but not such continuity as to amount to a 
domicile. In Khairunissa v. Bashir Ahmed-, on a consideration of the relevant 
authorities, it was pointed out that a casual ora flying visit to a place was excluded 
from the scope of the word “resides”. A Full Bench of the Allahabad High Court, in 
Flowers v. Flowers^, expressed the view that a mere casual residence in a place for 
a temporary purpose with no intention of remaining was not covered by the word 
“resides”. In • Balakrishrta v. Sakwiiala Bai* it was held that the expression 
“reside” implied something more than “ stay ” and implied some intention to 
remain at a place and not merely to pay it a casual visit. In Charan Das v. Suras ti 
BaF, it was held that the sole test on the question of residence was whether a 
party had animus manendi, or an intention to stay for an indefinite period, at one 

J. (1952) 2. M.L.J. 573. . ^ 4. (1942) 2 M.L.J. 134;.A.I.R. 1942 Mad. 666. 

,2. (1929) I.L.R. 53 Bom. 781. , 5. A.I.R. 1940 Lah. 449. 

-3. (1910) I.L.R. 32 All. 203. 
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the section, shall be examined in any place out of England, including a place not 
within the jurisdiction of the British Crown. The Court held that the words 
must be read with some limitation and the jurisdiction conferred by that section 
does not extend to places abroad which are not within the jurisdiction of the 
British Crown. Wright, J., rejecting the wider construction sought to be placed 
on the said words, observed at page 211 . 

“ It seems to me that that restriction is prima fade necessary. It is impossible to suppose 
that the Legislature intended to empower the Court to order the examination of persons in 
foreign countries ; for instance, in France or Germany,” 

In Halsbury’s Laws of England, Vol. 36, 3rd edn., at page 429, it is stated: 

" the presumption is said to be that Parliament is concerned with all conduct 

taking place within the territory or territories for which it is legislating in the particular instance, 
and with no other conduct. In other words, the extent of a statute, and the limi ts of its applica- 
tion, areprinw fade the same.” 

It may be mentioned that the said observations are made in the context of Parlia- 
ment making a law in respect of a part of the territory under its legislative juris- 
diction. If it has no power at all to make a law in respect of any foreign territory, 
the operation of the law made by it cannot obviously extend to a country over 
which it has no legislative control. It is, therefore, clear that section 488 (8) of 
the Code, when it speaks of a District where a person last resided with his wife, 
can only mean “where he last resided with his wife in any District in India other 
than Jammu and Kashmir”. 

The third expression is the w'ord “ is It is inserted between the words 
“resides” and '• last resided”. The word, therefore, cannot be given the same 
meaning as the word " resides ” or the expression “last resided” bears. The 
meaning of the word is apparent if the relevant part of the sub-section is read. 
It reads : “ Proceedings under this section may be taken against any person in 

any District where he is ” The verb “is” connotes in the context 

the presence or the existence of the person in the District when the proceedings 
are taken. It is much wider than the word “ resides ”: it is not limited by the 
animns manendi of the person or the duration or the nature of his stay. What 
matters is his physical presence at a particular point of time. This meaning 
accords with the object of the chapter wherein the concerned section appears. 
It is intended to reach a person, who deserts a wife or child leaving her or it or 
both of them helpless in any particular District and goes to a distant place or 
even to a foreign country, but returns to that District or a neighbouring one on 
a casual or a flying visit The wife can take advantage of his visit and file a 
petition in the District where he is during his stay. So too, if the husband who 
deserts his wife, has no permanent residence, but is always on the move, the wife 
can catch him at a convenient place and file a petition under section 488 of the 
Code. She may accidentally meet him in a place where he happens to come by 
coincidence and take action against him before he leaves the said place. This 
is a salutary provision intended to provide for such abnormal cases. Many 
illustrations can be visualized where the utility of that provision can easily be 
demonstrated. 

To summarize : Chapter XXXVI of the Code of Criminal Procedure 
providing for maintenance of wives and children intends to sert'e a social purpose. 
Section 488 prescribes alternative forums to enable a deserted wife or a helpless 
child, legitimate or illegitimate, to get urgent relief. Proceedings under the 
section can be taken against the husband or the father, as the case may be, in 
a place where he resides, permanently or temporarily, or where he last resided 
in any District in India or where he happens to be at the time the proceedings 
are initiated. 

Let us now apply the said principles to the instant case. To recapitulate 
the relevent facts : the respondent was bom in India in Ludhiana District; he was 
married to the first appellant in the year 1930 ; he migrated to Africa and took 
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THE SUPREME COURT OF INDIA. 

(Oi'iginal Jiu'isdiction.) 

Present : — ^B.P. Sinha, Chief Jtislice, P.B. Gajendragadkar. K.N. Wanchoo', 
K.G. Das Gupta and J.G. Shah, JJ. 

The Bhopal Sugar Industries Ltd., M.P. and another ' . . Petitioners^ 

V. 

D.P. Dube, Sales Tax Officer, Bhopal Region, Bhopal and 

another . . Respondents. 

Madhya Pradesh Sales of Molar Spirit and Lubricants Taxation Act (IV of 1958), section 2 (1) — Difimlion 
of ‘Retail sale’ rendering consumption by the owner of Motor Spirit liable todax under the Act — If b'^orJthe 
competence of the Stale Legislature and void. 

Consumption by an oumer of goods in svhich he deals is not a salesvithin the meaning of the Sale 
of Goods Act and therefore it is not ‘saleofgoods’ within the meaning of Entry 54, List II, Schedule WI 
of the Constitution of India (1950). The legislative power for levying tax onsaleof goods being 
restricted to enacting l^islation for levy of tax on transactions tvhich conform to the definition of 
sale of goods within the meaning of Sale of Goods Act, 1930, the extended definition which 
includes consumption by a retail dealer himselfof motor spirit or lubricants sold to him for retail 
sale is beyond the competence of the State Legislature. But the clause in the definition in section 2 (/) 
of the Act “and includes the Consumption by a retail dealer himself or on his behalf of motor spirit 
or libricant sold to him for retail sale ” whidi is ultra vires the state Legislature is severable from the 
rest of the definition and that clause alone must be declared invalid. 

The order of the Sales Tax Officer founded upon this part of the Statute which is a/fra rir« 
cannot be sustained. 

Petition under Article 32 of the Gonstitution of India for the enforcement 
of Fundamentals Rights. 

S. T. Desai, Senior Advocate, ( J-B. Dadachanji, O.C. Mathur and Ravinder farain, 
Advocates of Mfs, J. B. Dadachanji & Co., 5vith liim), for Petitioners. 

B. Sen, Senior Advocate, {K.L. Hathi and I.N. Shroff, Advocates, with him) 
for Respondents. 

The Judgment of the Court tvas delivered by 

Shah, J. — ^Bhopal Sugar Industries Ltd. (the first petitioner) is a public limited 
Company incorporated under the Indian Companies Act, 1913, and the second 
petitioner is a shareholder and a Director of the Company. The Company is a 
manufacturer of sugar and ow'ns a fleet of motor trucks and other 'motor vehicles. 
The Company also carries on the business of selling motor-spirit, high , speed diesel 
oil, and lubricants and maintains a petroleum pump at Sehore in the State of 
Madhya Pradesh. Betsveen ist April, 1959 and 31st March, i960, the Company 
used, for its motor vehicles 8,go8 gallons of petroleum, 40,719 gallons of high speed 
diesel oil and lubricants of die value of R^. 2,453.47nP. The first respondent 
who is the assessing authority under the Madhya Pradesh Sales of Motor Spirit 
and Lubricants Taxation Act, IV of 1958, assessed the Company to pay sales tax 
in respect of motor-spirit and lubricants used by the Company out of-thc stock 
held by it for its own vehicles, because in his \'ieiv such consumption amounted 
to, sales within the meaning of the Act. 

By this petition imder Article 32 of the Constitution it is claimed that the defi- 
nition of ‘ retail sale ’ in section 2 (/) of the Act ivhich seeks to render consumption 
by the owner of motor-spirit liable to tax under the Act by virtue of section 3 is 
beyond the competence of the State Legislature and hence void and the order of 
the first respondent seeking to impose liability upon the Company for payment of 
tax infringes the fundamental rights of the Company imder Article 19 (i) (J) and 
(g) of the Constitution. 

Section 2 (/;) of the Madhya Pradesh Sales of Motor Spirit and Lubricants 
Taxation Act defines a ‘ retail dealer ’ as meaning “ any person who; on commis- 
sion or otherwise, sells or keeps for sale motor spirit or lubricant for the purpose of 
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of the competence of the Pro^incial Legislature under Entr>' 48, List II in Seventh 
Schedule of the Government of India Act, J935. Under the Constitution the 
relevant entry conferring legislative power upon States to tax sale of goods is 
Entry 54 of List II. As the scheme of division of legislative power under the 
Constitution has remained unaltered, the principle of Gannon Dimlterlg^s case'^. 
apphes in adjud^g the validity of the provisions of the Madhya Pradesh Act Pi* 
of 1958. 

Consumption by an ovs*ner of goods in which he deals is therefore not a sale 
vtithin the meaning of the Sale of Goods Act and therefore it is not ‘ sale of goods ’ 
vsithin the meaning of Entry 54, List II, Schedule VII of the Constitution. The 
legislative power for levying tax on sale of goods being restricted to enacting legis- 
lation for levying tax on transactions which conform to the definition of sale of goods 
within the meaning of the Sale of Goods Act, 1930, the extended definition ‘Svhich 
includes consiunption by a retail dealer himself of motor spirit or lubricants sold 
to him for retail sale ’’ is bev'ond the competence of the State I.egislature. But the 
clause in the definition is section 2 {/) “ and includes the consumption by a retail 
dealer himself or on his behalf of motor spirit or lubricant sold to him for retail sale ” 
which is ultra vires the State Legislature because of lack of competence under Entrv' 
54 in List II, Schedule ^TI of the Constitution is severable, from the rest of tire defi- 
nition, and that clause alone must be declared inv’alid- 

The Sales Tax Oflicer has sought to impose liability for pavment of tax in 
respect of motor spirit and lubricants consumed by the company for its own vehicles 
reijing solely upon the definition in section 2 (/) of the Act. He has observed: 

“ The definition under the said section clarifies the retail sale and consmnption by a retail dealer. 
Since the retailsale has been clearly defined and consumption bj-itselfhas been included in the re^ril 
sale ; I do not agree with the contention of dpilcr’s counsel (that the goods consumed for the vem- 
clesofthedcalerarenotliabletotaxundcrsectioa3)andtasedonthegoodsconsumed bj'the dealer 
as above. ” 

The order of tire Sales Tax Officer founded upon a part of the statute which is 
ultra vires cannot be sustained. 

Coimsel for the State of Madhya Pradesh contends in this petition that the 
Company is not the owner of the motor spirit and lubricants in which it deals : 
it is merely a commission agent for sale in respect of the goods supplied to it by the 
Caltex (India) Ltd., and on that account consumption for his own purpose of goods 
belonging to his principal amoimts to sale within the ffieaning of the first part of 
the definition of section 2 (/) of the Art. But the Sales Tax Officer has not decided 
tlie case under the first part of the definition of' retailsale he has expressly founded 
his decision on the second part of the definition. In the circmnstances we do not 
feel called upon to express any opinion on the question whether the Company is 
liable to pay sales tax in respect of goods consumed for its motor-vehicles during 
the period in question. If it is competent to the Sales Tax Officer to adopt a 
proceeding to bring to tax consumption of goods by the Company for its own vehicles, 
reiving upon the first part of the definition of ‘ retail sale' in section 2 (/), because 
of the terms of the agreement and other relevant surrounding circumstances, it 
vriU be open to him to do so. 

Tlie petition will therefore be allowed and a writ will issue declaring that the 
order of assessment made by the first respondent dated 26th December, i960, in 
so far as it relates to levy of tax on motor spirit and lubricants consumed during tho 
period of assessment for the vehicles of the Company is invalid. The respondents 
will pay the costs of this petition to the Company. 

E:.L.B. ' Petition allo-xed. 


I. (1958) S.CJ. 696 ; (1958) 2 MXJ. (S.C) 66 : (1958) 3 An.W.R. ^.C) 65 : (1959) S.CLR. 379. 
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lant should have pursued his remedies under the Act before coming to the Civil 
■Court. In the result, the decree of the Subordinate Judge was set aside and the 
suit was dismissed. The present appeal has been preferred by the appellant by 
■way of certificate issued by the High Court. 

Mr. Verma, learned Counsel for the appellant, contends that the respondent 
has no power to impose terminal tax on salt common under Item 69 of the Schedule 
to the said Notification and therefore the tax having been imposed contrary to the 
provisions of the Act, the Civil Court has jurisdiction to entertain the suit. 

On the other hand, Mr. Maheshwari, learned Counsel for the respondent, 
argues that tlie respondent has power to impose teiminal tax on common salt under 
the provisitons of the Act, that the imposition of tax imder a wrong entirj' could 
be rectified only in the manner prescribed by the Act and that the Civil Court has 
no juiisdiction to entertain a suit'for the refund of tax collected when a specific 
remedy is av'ailable under- the Act. 

It would be convenient at the outset to notice the relevant provisions of the Act. 
Under section 61 (2) the Municipal Committee has power to impose, vsith the pre- 
vious sanction of the State Government, any tax which the State ‘'Legislature has 
power to impose in the State, subject to any general or special orders which the 
State Government may make in that behalf. The State Government issued the 
Notification No. 26463 dated 24th July, 1932, to come into force from ist November, 
1932, empovseiing the Municipal Committee to impose terminal tax at the rales 
shown in Column 3 of the Schedule attached thereto upon the articles mentioned in 
Column 2 thereof which are imported into or exported out of the municipal limits 
by rail or by road. The relev^ant items are Items 68 and 69. Item, 68. is “salt 
common ” and the rate prescribed is 3 pies per maimd ; and Item 69 is “ salt of 
.all kinds other than common salt ” and the rate fixed is As. lo-per maund. Section 
78 provides for a penalty if any person brings any article liable to the payment of 
terminal tax into the prescribed limits without paying the said tax. Section 84 
gives a right of appeal against any levy or refusal to refund any tax collected imder 
the Act to the Deputy Commis,'ioner or such other officer as may be empowered 
Tjy the State Government in tliat behalf ; under sub-section (2) thereof, if on hearing 
of an appeal imder the section, any question as to tlie liability to, or the principle 
of assessment of a tax arises, on which the officer hearing the appeal entertains reason- 
.able doubt, he may, either of his own motion or on the application of any person 
interested, state the case and refer the same for the opinion of the High Court ; 
and after the High Court giv-es its opiiuon on the question referred to it, the appel- 
late authority shall proceed to dispose of the appeal in confoimity witli the decision 
-of the High Court. Under section 86, the liability of any person to be taxed cannot 
be questioned in any manner or by any auffiority other than that provided in the 
Act ; under sub-section (2) thereof, no refund of any tax shall be claimed by any 
person otherwise than in accordance witli the provisions of the Act and tlie Rules 
thereunder. It will be seen from the aforesaid provisions that tlie power to impose a 
terminal tax and the liability to pay, the same is conferred or imposed' on the ?iluni- 
•cipal Committee and the assessee respectively by the provisions of tlie Act. The 
Act also gives a remedy to an aggrieved party to challencge the correctness of the 
levy or to seek refund of the same. Not only an appeal has been provided for against 
the order of the Municipal Committee levying the tax or refusing to refund the 
same, but the appellate authority is empowered to get an authoritative opinion of 
the High Court on any question as to the liability or on the priciple of assessment ; 
and on receiving such opinion, the said authority is bound to dispose of the appeal 
in the light of the said opinion. It is said that the reference provided to the High 
Court is in the dbcretipn of the appellate authority and he can with impunity 
refuse to do so, even ifany' difficult question is involved in the appeal. Tlie question 
IS not whether a particular officer abuses his power, but whether a remedy is avai- 
lable under tlie Act or not. It cannot be assumed that an officer, though he cntcr- 
Lains reasonablcf doubt on the question as to liability'bf on 'the “principle oT assess- 
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for a refund of an octroi charge, M'hich has been assessed and le\’ied by a Mimicipality 
lies in a Ci^’il Court on the ground that the goods ^‘/ere not in fact assessable to 
■octroi duty or that the amount of assessment sras excessive. There, the assessment 
svas made in accordance \sdth provisions laid do'is'n in the Mmiicipalities Act, and 
the Rules made thereunder. In Mmicipal Committee Montgomemv. Sant Singh\ 
a FuU Bench of the Lahore High Court had to consider the question whether a suit 
srould lie in a Ciml Court for an injimction restraining a Municipal Committee 
from realizing the tax demanded from a person on the ground that he uTa not 
the ossmer of the lorries the subject-matter of tax, and consequently the demand 
made on him -was illegal and vlira vires of the Municipal Conunittce. Din 
Mohammad, J., speaking for the Court, elaborately considered the case-Ia%r on 
the subject and expressed his conclusion in the following words : 

“.AnyspEcialpieceoflegislationmayprovidesiJecialremediesarismgtlierefrom and may d disr 
a subject from having recourse to any other remedies, but that bar wil 1 be confined to matters convered 
by the I^islation and not any extraneous matter. A corporation is the creature o f a staUite and is ^ 
much boimd to act according to law as the constituents thereof, namely , the individuals ruled by the 
corporation and if the corporation does an act in the disregard ofits ch^er and intends to burden any 
individual with the consequences o f its illegal act, an appeal by that indhddual to the general lau' of 
the land can in no circumstances be denied.” 

This is a case -where it may be said tliat the ^-lunicipal Committee acted not under 
the Act but outside the Act in as much as the tax on vehicles ivas payable by the 
otvners only but not by those tvho did not otvn them. Another Full Bench of the 
Lahore High Court, in AdminislraloT Lahore v. Abdul Majid-, had to deal tvith the 
jurisdiction of a Civil Court to entertain a suit for an injunction restraining a Muni- 
cipal Committee from interfering irith the construction of the plaintiff's proposed 
building, on the groimd that its order refusing sanction under secdon I93_ (-) 
the Punjab Municipal Act tvas an abuse of its potrer. Mabajan, J-, delivermg 
tire judgment on behalf of the Full Bench obser\-ed at page 84. ; 

“ The provisions ofsection 225 which make the decision of the Comnussioner final can only 
this that that decision is final only so far as the proceedings under the Act are concerned. But wnca 
an order is made -which is outside that Act, then the provisions ofsection 225 can have no application 
to such an order which itselfis outside the Act ” 

In short the Bench laid dotra that in two kinds of emses secdon 225 was no bar 
to the jurisdiction of a civil Court ib examining the order of the Alunicipal Com- 
mittee passed under section -193 (2), Punjab Municipal -Act. The first case is tvhere 
a Committee acts ultra vires and the second case is where it acts arbitrarily or capri- 
ciously. In other words, where it abuses its statutoty powers. 

The learned Judge concluded thus, at page 85 : 

“ The remedies given to the subject by a statute are for relief against the exercise of penver con- 
ierred by a statute but those remedies are not contempleated for usurpation of power tmder cover ^ 
the provisions of the statute. The civil Courts arc the proper tribunals in those kinds of cases and 
their jurisdiction cannot be held barred by reason of statutory rcmdics provided for grievances arising 
in the exercise ofstatutory pois'crs. To cases of this kind the rule that whoc a statute creates a^nght 
and prorides at the same time a remedy that remedy and no other is available, has no application.” 

Further citation is unnecessary'. The law on the subject may be briefly stated thus : 

Under section 9 of tlie Code of Civil Procedure the Court shall have jurisdiction 
to ^ all suits of chdl nature excepting suits of which cognizance is either e.xprt^lv 
or impliedly barred. A statute, therefore, expressly or by necessary implication, 
-can bar the jurisdiction of ciril Courts in respect of a particular matter. The mere 
•conferment of special jurisdiction on a tribunal in respect of the said matter does 
not in itself exclude the jurisdiction of ci\il Courts. The statute may specifically 
pro-vdde for ousting the jurisdiction of civil Courts ; even if tliere was no mch 
specific (^elusion, if it creates a liability not e.xisting before and gives a special 
.and particular remedy for the aggrieved party, the -remedy •prov'ided by it must 
be followed. The same principle would apply if the statute liad provided for the 
_particular forum in which the remedy could be had. Ev'en in such cases, the Civil 
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Se raL shown in the column 3 of the Schedule to the Notification Under 
the said Notification, read iidth section 61 of the Act, the i unicipa 
is empowered to le\ty terminal tax on salt, whether it is a: “issued 

Committee has, therefore, ample power under the Act and Ae i reffards 

by the State Government to impose the said tmc. The c^y dispute is Bmits 

die rate of tax payable in respect of the salt brought by the appellant in 
of the Municipal Committee. The rate depended upon the charac ei • 

The asceitainment of the said fact is a necessary step for feng the ra e ,, , 
not possible to say thht in ascertaining thesaid fact the authonties concerned travenea 
outside the proidsions of the Act. The learned Counsel contends &at it a . 

Committee leides terminal tax on an article not liable to tax under the c , ^ 
would lie and. therefore, the same legal position should apply even to a case w 
the Alunicipal Committee levies the tax in respect of an article nnder an entry 
applicable to it. We do not see any analogy Detween these two illustrations, 1 
the former, the Municipal Committee does not act under the Act, but m the a 
it only commits a mistahe or an error in fixing the rate of tax payable in respec 
of a pardcular commodity ; one is outside the Act and the other is under the c , 
one raises the question of jurisdiction and the other raises an objection to a ma er 
of detail. We, therefore, hold that in the present case the mistake, if any , com- 
mitted in imposing the terminal tax can only be corrected in the rnanner 
cribed by the Act. The appellants have misconceived their remedy in filing the 
suit in the civil Court. The conclusion arrived at by the High Court is correct. 

In the result, the appeal ails and is dismissed wdth costs. 

K.S. 


Appeal dismissed. 
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Jogendra Singh Respondent. 

Utlur Prcdtsh DisApIinoTy Proceedings (AdmmislrcUive Tribunal) Rules (1947), rule 4 (2) — Conslruclion — 
“.t %” — If means '‘shall” or "must” 

There is no doubt that the word “ may ” generally does not mean “ must ” or “ shall ”. But iti s 
well settled that the ss'ord" may ” iscabapleofmeaning" must” or“ shall ”in thelightofthe context* 
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It is also clear that when a discretion is conferred on a public authority coupled wth an obligation, 
the word “ may ” denotes that discretion should be construed to mean a command. _ Sometimes the 
Legislature uses the u-ord “may” out of deference to the high status of thcauthority on whomthc 
poiverandtheobligationareintendedtobeconferredandimposed. It is the context which is decisive. 

The whole purpose of rule 4 (2) of the Uttar Pradesh Disciplinarj' Proceedings {.Administrative 
Tribunal) Rules (1 W7) uould befrustrated if the word “ may ” in the said rule receives, the same cons- 
truction as in sub-rule (1) as denoting a discretion in the Governor. It is because in regarf to Gazetted 
Government Servants Ae discretion had already been gh-en to the Governor to refer their cases to the 
Tribunal that the rule making authority unnted to make a special provision in respect of them as dis- 
tinguishedfrom other Government Servants falling tmder rule 4 (1) and rule 4 (2) fcs been prescribed, 
otherwise rule 4 (2) would be wholly redimdant. The plain and imambiguous object of e n at in g rule 
4 (2) is to provude an option to the Gazatted Government Servants to request the Governor that their 
cases should be tried by a Tribunal and not otheTssuse. 

Rule 4 (2) imposes an obligation on the Governor to grant a request made by the Gazetted Govern- 
ment Servant that his case should be referred to the Tribunal imder the Rules. IVhere such a request 
was made and had not been granted proceedings proposed to be taken against the Government Servant 
otherwise than by referring his case to the Tribunal imder the Rules must be quashed. 

Appeal from the Judgment and Order dated loth March, igSo, of the Allahabad 
High Court (Lucknoiv Bench) at Lucknow in Special Appeal No. 40 of 1959 . 

K.S. Hajela, Senior Advocate, (C.P. La/, Advocate, tsdth him), for Appellant. 

K. L. Gosain, Senior Advocate, (A'annil Lai, Advocate, with hiin), for 
Respondent. 

The Judgment of the Court was delivered by 

Gajendragadkar, J . — The short point of laiv which arises in this appeal relates 
to the construction of rule 4 (2) of the Uttar Pradesh Discipline' Proceedings 
(Administrative Tribunal) Rides, 1947 (hereinafter called . the Rules). That 
question arises in this way. The respondent Jogendra Singh was appointed a 
Naib Tehsildar under the appellant, the State of U P. in the year 1937. On 4th 
August, 1952, he was suspended as complaints had been received against him and 
an enquiry into the said complaints was contemplated. Accordingly, ch^cs 
were framed against him and his case was referred for investigation to the Admim^ 
trative Tribunal appointed under the Rules. The Tribunal held an enquiry' and 
exonerated the respondent from the charges framed against him, in August, ig 53 ' 

While the proceedings before the Tribunal ivere pending, additional comp 
laints were received by the appellant against the respondent’s conduct, and they 
were commimicated by the appellant to the Tribunal with an intimation that the 
appellant proposed to send those further charges against the respondent for enquiry. 
The Tribunal apparently did not wait for receipt of the said additional charge^ 
and concluded its enquiry'. That is -why' on 28th October, 1956, the responde^ 
is'as again suspended and charges framed on the additional complaints received 
against him were aeliveted to him on 29th October, 1956. . On 12th November, 
1956, the respondent submitted his Explanation and pleaded that in case tlie appellant 
W'anted to pursue the enquiry against him, .it might be entrusted to the Adminis- 
trative Tribunal in accordance with the Rules. 

On 28th Jime, rggS, the Deputy Secretary, Board of Revenue, U.P., infonned 
the respondent that in accordance with tlie orders passed by' the appellant jus 
case had been entrusted to the Commissioner, Goraldipur Diidsion with direcoons 
to take disciplinary' proceedings against him, and his request that the charges against 
liim should be entrusted for investigation to the Administrative Tribunal had been 
rejected. 

Tliereupon , the respondent filed a Writ Petition in the High Court of Judicature 
at Allahabad on 14th July, 1958, and prayed that a writ, or a direction or an app^ 
priate order should be passed against the appellant quashing the proceedings in- 
tended to be taken against him before the enquiring officer appointed by the ap- 
pellant under rule 55 of the Civil Services (Classification, Control and Appeal) 
Rules. The learned single Judge who heard the 'iVrit Petition held that the res- 
pondent being a gazetted officer, the appellant was bound to ^ant his request 
that the enquiry against Itim shoitid be held by the^ Administrative Tribunal ap- 
pointed under the Rules. That is why' the Writ Petition was aUoived and the 



STATE OF U.p. D. joGENDRA SINGH {Gajendragadkar, JO- 

- - , .1 antVinrit 


401 


J, STATE OF U.P. V. v 

orfer direcUng d.e enquiry .0 be held by *e appointed authority under rule 5S 
„/ the said cia Sefrices Rules tt® quas e . ^ ^ 

This order ^vas Court. The Divis’-"" 

single Judge and d^issed 1 


Dpeai uiiu.^A 

This order was f'. „ j‘Hi<-h Court. The Division Bench agree 

Patent before a Division Bench clnal** fud<re and dismissed the appeal. 

S£ the rietr taken by cS'catt from dte said High Court and 

appellant then apphed fo come to this Court. , a u the 

i, istrithie fd eeroB»« ^t tt ^ conclusion reached by the 


eUanttnen appucii --- Uourt. 

it is -is-ith the said certificate that it has conclusion reached by 

Mr. Hajela for the reasonable construction of rule 4 (2^ 

in rule 4 of the Rules should be tned betore an may, if he re dec des 

is no obligation on the Gover^miatbelm^^^ “SrWlSlher 

direct that the said enquiry y appointed m that b onnrooriate 

and conducted by an appropriate Tribunal, or by an appropria 

the enquiry should be held b> ^ discretion of the Govern ■ 

authority, is a matter entirely ^^'lthln the u tted 

On the other hand, the Co^rt h^^ ^ 

government servants are conce ^j^^t ^f ^ ^^^j^igtrative 

and on a fair construcUon o a<Tainst him should be held by noint which 

servant requests that the enqu o ° ^ ys request. So, the n ^ correctly 

Tribunal, the Governor is views can be said to represent 

arises for our decision , Rule 4- reads as follows . eovcmin'ent 

the effect of rule 4 (2) of ^ ' Tribunal cases only in respect of 

« 4. (1) The Governor may to tbe^^^ ,,„ants m a particular 

servant or class of government servants or 6 

matters involving — 

(a) corruption ; 

/t\ A' 


and 


rs involving — 

1 •_ T#»micst» rei'^r 


rerer 

((f) personal immorality.^ f nf a gazetted government s^'^t on 

(2) The Governor may, m to in sub-rule { )• 

his case to the Tribunal in respect o m <• discretion on the Got ern ^^d by 

I.uouW be noticed that rule 4 Wj»Yc) „ (fl - govern »«“trv4 

the Tribunal cases feUmg under cla ^ W cases, the g ^ Wri- 

the first part of sub-rule ’ „„f,,drv against him slw • of tlie Governor, 
concerned cannot claim that e solely m the discr applies, 

bunal and the matter falls to of servants to m by itselP 

It is also clear that amongst included, so that if ru ^ \ : that the enquiry 
gazetted government ^ervan^ fight of th^ provision 

even gazetted government serv^^tits w ^ It is in the u. 

■ - ;hould not be held by a ^ 


against them should not be t^om 
that rule 4 (2) has to be considere - 
„ , , . , VVip class < 


nt sers^ants and gh’es 

rule 4 (2) nas of gazetted govemmenr ed 

Rule 4 (2) deals ivith the Governor that thoi sub -rule (i)- 

them the right to make a specified in clause ( ) „ ^ whic 

to the Tribunal in respect of J like the word may (2) confers 

The question for our decision ^ the word really mean shall 

confers the discretion on the “ may ” ia sub-ru ny does not mean 

the discretion on him, or does ® ^he word '' tuay o - capable of luean- 

or “must”? There is no dpubt Jat^g^ttheword;' 

“must” or “shall”. of the context- , obligation, the i\o 

ing “ must ” or “ shall ” m the hght coupled witli an o ^ command - 

cretion is conferred upon a ri_n should be ‘^°^®?,?prcrence to the high 

“ may ” ^vhich denotes that » may ” out of do confcreed 

Sometimes, the Legisl^nre ^^cw^and the obUganon The whole 

of the authority on whom the po context ish 

and imposed. In the present case, 

s c T— 51 
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purpose of rule 4 (2) -would be frustrated iftlle^vo^d “ may " in die said rule receives 
the same construction as in sub-rule ( 1 ) . It is because in regard to gazet^ govern- 
ment servants the discretion had already been given to tlie Governor to refer their 
eases to the Tribunal that the rule-making authority tvanted to make a special 
protision in respect of them as distinguished from other government servants falling 
luider rule 4(1) and rule 4 (2) has been presci'ibed; othenvise rule 4 (2) tvould be 
tvhoUy redundant. In other tvordsj the plain and unambiguous object of enacting 
rule 4 (2) is to provude an option to the gazetted government sen'ants to request 
the Governor that their cases should be tried by a Tribunal and not othenvise. 
The rule-making authority presumably thought that ha\Tng r^ard to the status 
of tile gazetted government sen’ants. it tvould be legitimate to give such an option 
to them. Therefore, tve feel no difficulty in accepting the view taken by the High 
Court that rule 4 (2) imposes an obligation on the Governor to grant a request 
made by the gazetted government sen’ant that his case should be leferrcd to the 
Tribunal imder the Rules. Such a request v.’as admittedly made by the respondent 
and has not been granted. Therefore, tve are satisfied tiiat the High Court was right 
in quashing the proceedings proposed to be taken by the appellant against the 
lespondent othenvise than by referring his case to the Tribimal imdcr the Rules. 

The appeal accordingly fails and is dismissed itith costs. 

K.S. ' Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^B. P. SrNH.Jt, Chief Justice, J. C. Shah and N. Raj.vgopala 
Atyangar^ JJ. 

'The State of Andhra Pradesh and others . . Appellants* 

V. 

S. Sree Rama Rao . . Respondent. 

OmstiMim cf India (1950), Article 226 — Petition far gnashing proceedings cf departrrjntal cdhjnities' 

■ enquiry against and femoral from scrcioe of a public servant — Fading of fact by depertmerjal cnrLhsrities— Juris- 
diction of High Ckiurt to irJerfere tenth. 

The departmental authorities (holding an enquiry against and remos-ing from sci%’ice a public 
servant) are, if the enquir}’ is olhens-ise properly held, the solejudgesoffactsandifthcrcbcsomclegal 
evidence on winch their findings can be based, the adequacy or reliabilitj- of that evidence is not a 
matter which can be permitted to be canvassed before the High Court in a proceeding for a sirit under 
Article 226 of the Constitution. There is no tvarrant for the view that in considering tvhethcr a 
public ofneer is guilty of the misconduct charged against him, the rule followed in criminal trials that 
an offence is not established unless proved by evidence be>-ond reasonable doubt to the satisfaction of 
the Court, must be applied, and if that rule be not applied, the High Court in a petition under Article 
226 of the Constitution is competent to declare the order of the audioritics holding a department^U en- 
quiry invalid. The High Court had no jurisdiction to set aside the order of removal from service ci Aer 
on tbe ground that the “ approach to the evidence -was not consistent -wilh the approach in a criminal 
-case ” nor on the ground that the High Court ssould have on that evidence come to a different con- 

■ elusion. 

Appeal by Special Leave from the Judgment and Order dated i8th November, 
19593 of Andfu-a Pradesh High Court in "Writ Petition No. 922 of 1956. 

T. V. R. Talackari and P. D. Menon, Advocates, for Appellants. 

K. BhimasarJzaram, Senior Advocate {T.Satjanarayar.a, Advocate, ttith him), 
for Respondent. 

The Judgment of the Coitrt was delivered by 

Shah, J. — On loth March, 1955, the Deputy Inspector-General of Police, State 
•of Andhra passed an order dismissing the respondent (tvho was a Sub-Inspector 
-of Pohee appointed on probation) from service. On appeal to the Inspector-General 
•of Police, the order was altered into one of removal from service. The respendent 
then moved the High Court of Andhra Pradesh by a petition under Article 226 
-of the Constitution for a -writ of cerliorari or other appropriate ivrit or direction 


*CJs. N'o. 626 of 1961. 


10:h April, 1953. 



ate of a p- V. SREE RAMA RAO {Shah, J-)- 

^„togU.= proc=eamgso™^^^ 

High Court quashed furred with a Special Leave. _ 

Hi|h Court, this appeal is prelerr t the de^^^^^ 

It is necessary to set ®°“pondent resulting in ins Kodur, 

mental proceedings against charge of the Po breaking 

The respondent w^ ^ On i 8 th February, i954. on iQth Februar>s 

A'isakhapatnam District. O « station and "J Vecha^lam that one 

and theft was reported at the Police Village hlunsif of VeciiaJ^^.^ 

1954 . It was recited in suspected to oe the and was 

Du^alu who was ^^n ^ Munsif of Kaligotla on 5^ Y^j.^^s;n?Durgalu to 

-ivas apprehended by the of Vechalam, who in , Simhachalam, 

handed over to the ViUage Mun^^' V. Polayya, of the State 

Kodur Police Stauon '' Koduru Sumudram. I? ^ March, 1954, 
Kodamanchah Simhachalam a u ^j^^t on the „alu from tire 

that Durgalu was handed ovnr to the^^^P^ oSed in the Sta- 

hut no rvritten acknowled^ nt ^^^t, nor rras any Station from the 

village serv'ants was given y confined m the P remanding him 

tion Dikry, and Durgalu order from of the 

night of 5 th ^'i^^tch, 1954 , g^ 1954 , the respondent en leave for 5 

to police custody. ^ 7 ^ arable and left for ^ .v.g departure of the 

PoUce Station . to a .^"^n^th March, 1954- ^ and brought him 

dai-s. He returned to ^-odm on Simhachato jna ^ 

respondent, some of 7tlr March, 1 954- 662 , Reddy 

to the Police Station m t p ^oe Constables Nos. n 99, |,Ldy Simlrachalam 

that as a result of torture by Police body of March, 

Simhachalam became un Police Station on “or g 9 ^ 

was found floating in a wed near the dre eti^tiity, 

1954, and an cndmfy Divisional Officer, Narsipatn ^^^ g.^^^^j^^l^^ 

■commmced by that he had witnessed the tor ture f R^ y^^ 363 

lUrPe Constables. Police Consta r offences 


;^SSreTced by the 

Durgalu made a statement that he had^ ^’rSvaram'^ for 'o&nces 

=lills^ssg|s:q 

■statement by the^pohce.^e ^g^g^Jd tire Police StationKod^r discharged 

Indfhat he was re-arrested the only eye-witness turned^mstde, 

the Police Constables holding that o^ce D g j. g^^^g gould be mati 

IS're ™ no direct evidence “"jh.* 'vm n 'f 

agmnst them. The lecord of the c^e l^eio 'tS to 

the Sessions Judge, V^^^^apatnam 5«o d t^en to 

■on the eiddence that Durgalu was arrested o date in the 1 oUce 

the Police Stotion, Kodm and w^ r”® Sub-Magistrate tliat after he was aiie - 

Station, and the story ofDurgalu before the S very day he 

edon 5th March, .954. end Vechalam could 

had escaped from custody and that he lemaiu 

-not be believed. ' ._ , ■ , ro-d nrainst the respondent. 

A departmental enquiiT was commenced in May, 904 it ,^as 

The charge in the disciphnary proceedings against me p 

amended ran as folloirs : c . tr n rhandana Durgalu accused in Cr. 

tto. sK-f “ '° “ “■ 

Police Station ivhen he went on five days casual lea%e. 
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To the charge is'as appended a “ statement of facts ” reciting, inter alia, that Dur- 
galu ivas apprehended by the Village Munsif, Kaligotla-and %\'as handed over to 
the Village Munsif, Vechalam, that Durgalu was sent by the latter with the u-ritten 
report with the assistance of village ser\-ants, that on the same night the latter handed 
over Durgalu to the respondent in the Police Station, Kodur at about la midnight, 
udth the report of the Village Munsif and demanded acknowledgment but the ack- 
no'ivledgment was refused by the respondent, and that the respondent did not men- 
tionhliese facts in any of the station records and ^vrongfuUy confined Durgalu in the 
Police Station till 7th hlarch, 1954, when he proceeded on casual leave for five 
days. Tills, the “ statement of facts ” added, constituted grave and reprehensible 
conduct and hence the charge. The respondent submitted an explanation in which 
he submitted that Durgalu was not handed over to him on 5th March, I954i ^ 
alleged nor at any time before he proceeded on 7th March, 1954, on casual leave. 
His plea was that ivhen he proceeded on leave he entrusted charge of the Police 
Station to the Head Constable leaving instructions to trace Durgalu and to take 
action. 

The Deputy Superintendent of Police held the departmental enquin* and sub- 
mitted his report on 27th October, 1954, setting out the eHdence of the witnesses 
examined on behalf of the State and the respondent, and summing up the conclusion 
by reciting that the eHdence in the case for the State made out a strong case against 
the respondent, that it -was established that Durgalu is-as arrested on 5th March, 
1954, and was sent by the k'Ulage Munsif to Vechalam ivho in his turn sent him 
with the village sen'ants to the Police Station, Kodur, and Durgalu tvas handed over 
to the respondent on tlie night of 5th March, 1954, that the story of Durgalu that 
after he was arrested on 5th March, 1954, he escaped from the custody of the village 
servants and was again arrested on 8th March, 1954, teas false. The report then 
concluded : 

“ All these facts go to show that he vras arrested on the 5th without a shadow of doubt,_but if the 
judgment of the learned Court vs-hich is based on the retracted statement of Durgalu is considered the 
‘sacred truth ’ the delinquent may have benefit of doubt. ” 

This report was considered by the authority competent to impose punisluncntand a 
provisional conclusion that tlte respondent merited- punishment of dismissal for 
the charges held established by tlic report was recorded. A copy of the report of 
the Enquiry Officer was sent to tlie respondent and he vvas called upon to submit 
his representation against the action proposed to be taken in regard to him. The 
respondent submitted his representation which was considered by the Deputy Ins- 
pector-General of Police, Northern Range, IValtair. That Officer referred to the 
evidence of witnesses for the State about the arrest of Durgalu on 5th March, 1954 
and tlie handing over of Durgalu to tlie respondent on the same day. He observed 
that the evidence of Durgalu that after he was arrested on 5th March, 1954, he had 
made good his escape and was again arrested on 8tli March, 1954, could not be 
accepted. Holding tliat the charge against the respondent was serious and had on 
the evidence been adequately proved, in his vdew.the only punishment which 
the respondent deserved was of dismissal from the police force. 

In appeal the Inspector-General of Police accepted the evidence of the vsitnc-sscs 
vsdio had deposed that they had handed over Durgalu to the respoiident on 5tli 
March, 1954. In his view the respondent had 

“ betrayed gross dishonesty and lack of character in falsifying the records by omitting to vsTite 
what he had done and what happened in the Police Station, thereby proving himself -thoroughly dit- 
honest and untrustworth)’”, cad “shovdag himsclfunfit toroid the responsible post ofa Sub-Inspector 
o f Police ”, cad Ihcd “ his records as a Probationary Sub-In^cctor ofPoliccarc generally unsatisfact^' 
and he has earned a reputation for inefficiency and lad; ofintcicst in uork for weakness in dealing snth 
his subordinates, which arc all attributes that militate against his becoming meful Sub-Inspector 
of Police.” 

But taking into consideration his young age and inexperience, the Inspector-General 
of Police reduced the order of dismissal into one for removal from service. 



405 


ll J STATE OF A.P. V. SREE RAMA RAO {Shah, J.) . 

In the departmental proceeding a simple question of fact fell to be determined — 
mz; \vhether Durgalu was arrested on 5th March, 1954, and was delivered over by 
the village servants to the respondent at Police Station, Kodur on the night of 5th 
March, 1954. There is no dispute that Durgalu was arrested on 5th March, 1954, 
and was sent by the Village Munsif, Vechalam with his report to the Pohce Station, 
Kodur. The only question in dispute was whether Durgalu was handed over to 
the respondent on 5th March, 1954 as stated by the witnesses for the State. The 
case of the State was accepted by the Deputy Inspector-General of Pohce who passed 
the order of dismissal and the Inspector-General of Police in appeal. But the High 
Court declined to accept this view of the evidence. In so doing, with respect it 
must be observ'ed, the High Court assumed to itself jurisdiction which it did not 
possess. The High Court was of the view that the conclusion of the departmental 
authorities was vitiated, because the Enquiry Officer dealt with the evidence of 
Mtnesses for the State, and the witnesses for die respondent separately, and die 
Deputy Inspector-General of Pohce and Inspector-General of Police did not in 
recording their orders refer to ah the esddence led before the Enquiry Officer and 
they 

“failed to appreciate the full significance of the rule concerning the onus of proving. The rule 
meant that everything essential to the establ ishment of a charge lies on the person, svho seeks to establish 
Ae charge. It further means that the t\vo sets of evidence in the case must not be examined separately 
in order to ascertain first whether those for establishing the charge have proved it and then^ to examine 
the defence in order to see how far the conclusions arc unjustified. The better approach, which has bem 
described as the golden thread in the web of criminal law is to examine the law, the whole evidence in 
order to ascertain how far the liability of the person proceeded against has been established beyond 

reasonable doubt.” 

The High Court then observed that ordinarily the conclusions on questions of fact 
by a body or tribunal in a proceeding under Article 226 of the Constitution are 
accepted t»y the High Court but that general rule does not apply “ tvhenever an 
important principle of jurisprudence is discarded in reaching such findings ”, and 
since the fundamental rule that a person should be punished only after the entire 
evidence in the case had been considered and he is found liable beyond resaonable 
doubt, had not been followed, the conclusions of the departmental authorities were 
titiated. The High Court again observed that the orders passed by the depart- 
mental authorities were vitiated because of two other matters : (i) that the Enquiry 
Officer declined to summon and examine Uvo witnesses for the defence even though 
a request in that behalf was made ; and (ii) that there was no charge against the 
respondent of “ falsifying the record by omitting to wxite what he had done or what 
happened in the Police Station ”, and he had not been given an opportunity of 
meeting such a charge and therefore the respondent had no fair hearing consistent 
tnth the principles of natural justice. 

There is no warrant for the vie-iv expressed by the High Court that in considering 
whether a public officer is guilty of the misconduct charged against him, the rule 
followed in criminal trials that an offence is not established unless proved by evidence 
beyond reasonable doubt to the satkfaction of the Court, must be applied, and if 
that rffie be not applied, the High Court in a petition under Article 226 of the 
Constitution is competent to declare the order of the authorities holding a depart- 
mental enquiry ihvalid. The High Court is not constituted in a proceeding under 
Article 226 of the Constitution a Court of appeal over the decision of the authorities 
holding a departmental enquiry against a public servant : it is concerned to deter- 
mine lyhether the enquiry is held by an authority competent in that behalf, and 
according to the procedure prescribed in that behalf, and whether the rules of natural 
justice are not violated. Where there is some evidence. Which the authority 
entrusted with the duty to hold the enquiry’ has accepted and which evidence may 
re^onably support the conclusion that the delinquent officer is guilty of the charge 
It IS not the function of the High Court in a petition for a iv-rit under Article 226 to 
myiew’ the evidence and to arrive at an independent finding on the evidence. The 
High Court may undoubtedly interfere where the departmental authorities have 
field the proceedmgs against the deh'nquent in a manner inconsistent with the rules 
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of natural justice or in \-iolation of the statutorj’ rules prescribing the mode of enquir>- 
or \\here the authorities have disabled themselves from reaching a fair decision by 
some considerations extraneous to the e^ddence and the merits of the case or bv 
allo^ving themselves to be mfluenced by irrelevant considerations or -where the con- 
clusion on the ver\' lace of it is so tvhollj' arbitrar}’ and capricious that no reasonable 
I^rson c ould ever have arrived at that conclusion, or on similar grounds. But 
me departtnental authorities are, if the enquiry' is othenvise properly held, the sole 
judg^ cn facts and if there be some legal etddence on ts-hich their findings can be 
based, the adequacy or reliability of that e\ddence is not a matter v.'hich can be 
permitted to be can\-assed before the High Court in a proceeding for a imt under 
Article 226 of the Constitution. 


Enquiry Ofiicer had accepted the evidence of ii'itnesses for tlie State that 
iJurg^u ivas handed over to the respondent on 5th March, 1954, and the observation 
that tlie respondent may have the benefit of doubt if the judgment of the Magistrate 
IS consider^ sacred truth appears to have been made in a somewhat sarcastic 
vem, and does not cast any doubt upon the conclusion recorded bv him. The 
hnqui^' Officer appears to ha%-e stated that the judgment of the hfa^trate holding 
a crimmal trial against a public serv'ant could not always be r^arded as binding in a 
epartmental enquin,- against that public seri'ant. In so stating the Enquiiv Officer 
did not coi^it any error. The first ground on which the High Court interfered, 
'll Omer of the punishing authorities is therefore wholly unsustainable. * 


The tivo other grounds on -which the High Court also based its conclusion» 
immely, refusal to summon and e.xamine vdtnesses for the respondent and holding 
e respondent guilty of a charge of ivhich he had no notice are equally -without 
substance. It app^rs that the respondent desired to examine Police Constables 
iNos. 17B, 50b Md 569 to prove that Durgalu was not in the lock-up tiU 8th March, 
^ 954 " ohce Comffible No. 506 was examined as a -tritness for the respondent, 
and the Enquiiy'- Officer has not accepted hb evidence. The other ttvo -tvtitnesses 

not examined, but it appears from the record that on 
20m beptmber, 1954, the respondent promised to produce the -tdtnesses -whom he 
bad cited m his defence. At the hearing dated 26th September, 1954, three wit- 
nesses -were examined by the respondent and the respondent -was given another 
opportimty to secure the presence of the remaining defence -^ntnesses. On 27th 
bept^ber, 1954, Police Constable 506 was e.xamined and it appears that the res- 
pondent mques^ hb desire not to examine any more -ivitnesses. In the pro- 
ceedmg ol the Enquiry' Officer there b a note that .“your defence ^^itnesses have 
been ejmmined and such documents you required have been produced and e.xhibited”. 
tt. t siffiscribed Iffi signature in acknowledgment of the correctness of 

a Tecita . He did not rabe any objection in the representation made by him 
e ore he Inspector-Greneral of Police when notice was bhied on him to 

sbo\\' cause why heshould not be punbhed. In the memo, of appeal to the Inspector- 
general ol Pohce, iMvas submitted by the respondent that the Police -idtnesses wercr 
to be sumrnoned by the Enquiry Officer, and that he did not summon them. It 
■w^ a^o subnutted that the statement signed by the remondent -^vas only in respect 
® priyat^wtaesses, and not Police -wtitnesses. But the endorsement made by tlie 
nquiry Officer is not susceptible of any such interpretation, -is-hich refers to all 
-isntnesses for the r^pondent. The record does not sho-iv that an application for 
mi^oning the Pohce witnesses -ivas made and the Enquiiy Officer in breach of the 
- acchned to summon them. ^Ve are in the lisht of thb eHdence of tlic He-.v 
ffiat the respondent did not, after the examination of Police Constable No. 506- 

Constables Nos. 178 and 569, i\hom he originally 
ivantcd to examine. t j 


n* mged that the findings recorded were not in respect of tlie charge 

i.bich die r^pondent ivas called upon to ansiver. Tlie charge against the respon- 
he had wTongfuUy confined Durgalu on 5th March, 1954 to 7tii 
5 ^ 954 i ^ the Police Station. In the statement of facts Avhich accompanied 
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Vobiecdon app^J^ 

In^eSor-General or even infemity had prejudiced the r“P°°^ examin- 


eBquir>^ The respondent naa^^ argumemauv. 

ed rdtnesses in support of his ddence Inspector-General ot t-oi 

dons before the Deputy Inspector- 

Government of Andhra Pradesh. departmental authorities were 

In our judgment .the P-^'SSt ota2y Seach of the rule^^^^^ 

regular and were not^nuated ^ officers were fully ^^der either on 

The conclusions of Jad no jurisdicdon to set die approach 

before them and the High evidence was not ccms .„nid have on that 

^ground that the; *'aS d.a. d.e High Court uoal^a^ 

in a crumnal case, nov on me ^ rbaree against him- 

ewdence come to a ffiffere informed of not open to ho 

nity of examining his nunishinv authority was t , .y removal from 

lie conclusion recorded bj *= P""“““5„„dent to be punuhed by rem 
cant;assed,norWi.sthebabiVfJ“,'“Pcourt. . . 


canvassed, nor was the hao ^ Hi^h Court. ^ , , 

sendee open to question be o = j bv the High Court is set ' 

1 • llrxwcd and the order pa^^ed W the n ^^der as to 

The fPP^f rouTt^will stand. 

coS^passed b^-i" 

- the supreme court of INDIA- 

(Criminal Appellate Juris MonHot-uAU, JJ- 

._K, SU.BA R-AO. R.AOBUBAU DAVAU AfU J- ■ 

Ajendranath Respondent. 

The site of Madhya OTi™** .sir V f"-” 

Penal Code tXLV of 3^^/af^nnmUling theft- nerson to assist voluntarily 

is trued cat and convicted cfofence oj ^ ^ ^f^r^son to beliwe to be stolen 

tbattbepropertyrecoi.-crcd Juiie^ 

and disposal. die Judgment an d 


" t and Order dated 28 th June, 

Tpial by special Eeas;c^fXcSm.''m SSual Appeal No. 385 of 1959. 

,g6o, Sth. Advocates, for Appellant. 

4 R. Choubqy and .^aunif La, 
j K Shroff, Advocate, for Respondent. 

The'judgmeu. ol l^t^'dal Las. 

ordef S‘tt fflgtcoL. of Ma^^l?!!:!:^!;!^ 
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of the Additional Sessions Judge, Hoshangagbad, acquiring the, appellant, and 
■convicting him of an offence imder section 414 Indian Penal Code. 

Five bales, containing woollen shawls and mufiders despacthed from Kanpur 
by the British India Corporarion Ltd., Kanpim WooUen hlills Branch, Kanpur, and 
another bale despatched from Haimanpur to Kanpur, -^s'ere loaded at Itarsi Railway 
Station on i8tli September, 1957, in Wagon No. G.R. 325. The lock of the -wagon 
was found broken open at Pandhuma Railway Station at about 10 a.m. on noth 
September 1957. On checking at Nagpur the. aforesaid bales -were found missing. 
One of the bales despatched from Kanpur -was found lying the next morning near 
the railway line between Railway Stations Jaulkheda and Multai. 

On 23rd September, 1957, the house of one Gopi Nath, at Multai, was searched 
and certain articles, including some tom'labels were recovered from that house. 

The same day, tlie police found the appellant and a few other persons come 
out of Gopi Nath’s house at Betul, whose front door was locked. Subsequently, 
these persons were taken to the Police Station, ^\•here the appellant made a state- 
ment shotsdng readiness to point out the stolen property. At his instance, the police 
recovered from different places of that hous, woollen sho-\vls, mufflers, bed-sheets 
and certain house-breaking implements. These recoveries were made on 23rd and 
24th September. 

As a result of investigation, six persons were put on tr ial in the hlagistrate’s 
Court. Ajendranath, appellant, was charged under sections 120-B, 379 and 
414, Indian Penal Code. Babu Ram was charged tinder sections 120-B and 379 
Indian Penal Code. Ram Prasad and Gyarsi were charged under section 120-B 
read with section 379 Indian Penal Code Gopinath under section 1 20-B read with 
section 414 Indian Penal Code, and Birendranath under section 414 Indian Penal 
Code. The learned Magistrate acquitted Birendranatli and comicted the other 
accused of the offence under 'section 120-Bread ttith section 379 Indian Penal Code, 
except in the case of Gopinath, tvho was convicted of the offence under section 
120-B read tvith section 414 Indian Penal Code. Ajendranath was also convicted 
of the offence tmder section 414 Indian Penal Code. 

On appeal, the learned Additional Sessions Judge, Hoshangabad, acquitted 
all these convicted persons. He held that the proper ty recovered rvas not proved 
to be stolen property and that the alleged conspiracy' was not proved. The State 
filed an appeal against the acquittal of Gopinath and Ajendranath. The High 
Court dismissed the appeal against Gopinath and the appeal against Ajendranath 
for the offence of conspiracy. It however allorred the appeal against Ajendra- 
nath with respect to tire offence under section 414 Indian Peiral Code. It is against 
this order that this appeal has been filed by' Ajendranath, appellant. 

Ajendranath did not question the recovery of the various articles from Gopi* 
natli’s house at Betul at his instance. He did not claim the property to be his own, 
but stated that it -was not stolen property. The main contention for tire appellant 
in this Court has been that these recovered articles rvere not proved to be stolen 
property. The articles consisted of those said to have been sent by’ the British 
India Corporation Ltd., Kanpur IVoollen Mills Branch Kanpur, and bed-sheets 
sent by the firm ofV.S.N.C. Narsingha Chettiar, which carries on business ofrvholc- 
sale Hand Loom Cloth at Karur. 

The invoices relating to the four bales sent by’ the Kanpur W^oollen Mills 
give the details of the shawls and mufflers the bales contained. A very large quantity 
of these has been recovered. Out of 95 shawls and 60 mufflers, as many as 80 
shawls and 43 mufflers had been recovered. Similarly, out of io pairs of bed- 
sheets stolen, 8 pairs have been recovered. Tlie absence of any adequate explana- 
tion for the presence of such a large quantity of articles similar to those proved to . 
have been despatched by the Kanpur Woollen Mills or by the Karur company, 
the recovery’ of these articles \\-ithin a few days of the theft, the presence of silk and 
paper labels of Kanpur Woollen hlills on most of the shawls and mufflers recovered 
and of certain manuscript tvriting on the labels of tlic bed sheets by’ P .1 V. 24, Krishna- 
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•TBurdii, brother of P.W. 16, Venkatraman, who does the Karur business, have 
been taken into consideration by the High Court for coming to the finding that the 
property recovered was proved to be stolen property. These circumstances cannot 
be said to be such which would not justify the finding arrived at. 

The main contention for the appellant however is that it has not been definitely 
established from the evidence of Kunzru, P.W. lO that the shawls, and mufflers 
recovered were manufactured by the Kanpur Woollen Mills and were despatched 
in the bales ■which were subsequently stolen. Kunzru’s evidence does fall shoft 
of establishing that the shawls and mufflers recovered %vere manufactured by the 
Kanpur Woollen Mills. He has not identified the recovered shawls and mufilers 
as those manufactured by these mills. In fact, he was not even sho'wn all the shawls 
and mufflers recovered. He was shown by the Police Inspector, Government 
Railway Police, two lois (two shawls) and two mufflers. He got them examined 
by the textile expert, and, on the report of the expert, gave the certificate that they 
appeared to be manufactured by the Woollen Mills of Kanpur. That expert 
bas not been examined in Court and therefore Kunzru’s statement alone fails to 
•establish that these shawls and mufflers were manufactured by these mills. However, 
it is not open to doubt that they •ivere manufactured by these mills ■when most of 
them had se^vn silk labels of these mills and quite a good number of them had even 
paper labels indicating that they were manufactured by these mills. There is no 
reason to suppose and in fact no such suggestion has been made that these labels 
had been put on these articles by some one for the purpose of deception. We 
therefore consider that the finding that these shawls and mufflers were the manu- 
facture of Kanpur Woollen Mills is correct. 

It was also contended for the appellant that it was not proved that these shatvis 
and mufflers were in the bales which were despatched by the Kanptu Woollen Mills 
and that the gate passes and the invoices produced by Kupzru were not proved as 
persons ^vho wrote them had not been examined. Kunzru produced the originals 
of these documents. He is the salesman of the Kanpur Woollen Mills. His cross- 
•examination in no -ivay indicates that his statement about the genuineness of the 
invoices and gate passes was questioned in cross-examination. There is nothing 
to suppose that the invoices and gate passes produced in Court did not correctly 
represent the articles placed inside particular bales to which specific numbers were 
■given and that those bales were despatched from the Mills in accordance with 
^e gate passes. In this connection reference was made to the fact that five of the 
shawls recovered were of ■violet colour and no sha^wls of such a colour was mentioned 
In any of the invoices. There can be a possibility of a mis-description in the in- 
voices. There can be a possibility of the voilet shawls being the property stolen 
in some other incident. The fact remains that even tire voilet shawls are not claimed 
by the appellant as his own. So, we do not consider there is any force in this 
contention for considering the finding of the High Court defective about the 
property recovered to be stolen property. 

With respect to the identity of the bed-sheets, there is the evidence of P.Ws 
t6 and 24. P.W. 16 deposed that he had supplied JO pairs ofbed-sheets to a certain 
customer who diso^vned the bale. Thereupon he asked the Station Master, 
Ahimanpur to return the parcel to Karur. He recognized the various sheets to 
be of his firm which they had despatched to Ahimanpur. He further deposed that 
before despatching the goods they paste the firm labels on them. He stated that 
his younger brother Krishnamurti had noted size-number and pattern over these 
sheets in his hand-writing, as he happened to be at home on vacation. Krishna- 
murti, P.W. 24, admits that certain labels on the bed-sheets, were in his hand-tvTiting, 
that he wrote them under instructions of his brother and that he had not written 
similar numbers on any other bed-sheets. He however stated subsequently that 
be did such t>pe of markings casually, on occasions, and that the Sub-Inpscctor 
bad also got him write the size, pattern etc., on certain other blank labels of the shop 
^ well. 


s c j—52 
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The learned Additional Sessions Jud^e did not rely on these statements and 
felt that the Investigating Officer might have got those markings on the labels of 
the recovered articles during the investigation. The High Court thought that 
there ^s-as no reason for doubting the correctness of the statements oftliese v'itnesscs 
and for suspecting that the writings on the labels were obtained during the investiga- 
tion. No question ^\•as put to P.iV. 24 about the police making him ^crite on the 
labels on tlie recovered articles. In fact, according to the witness, labels vith his 
■i\Titings tvere shown to him for purposes of recognition and he recognized those 
tvritings to be his. The police took his tmtings on blank labels for purposes of 
comparison. We therefore see no good reason for considering the finding of the 
High Court %dth respect to the bed-sheets recovered to be stollen propern'to be- 
tvrong. 

It was also contended that it was not open to the High Court to record a find- 
ing about the recovered property to be stolen property -when the Government had 
not appealed against the other co-accused who -^vere acquitted on the basis of the 
finding tliat tlie propert)’’ recovered was not proved to be stolen property. IV'e do 
not see any force in this contention. The mere fact that the learned .'Additional 
Sessions Judge acquitted the other accused on the ground that propertt’ recovered 
was not proved to be stolen property did not preclude the State from appealing against 
the acquittal of the appellant against whom there is better evidence for establishing 
that he teas in possession of the stolen property than the evidence was against the 
other co-accused. The State could cliallenge the correctness of the findings of the- 
leamed Additional Sessions Judge about the property* being stolen property and., 
consequently, the High Court can record its otvn finding on that question. 

Lastly, it was also urged that even if the identity of the articles recovered rrith. 
tlie articles stolen be established, no offence tmder section 414 Indian Penal Code 
is made out against the appellant as the other accused have been acquitted and 
it is not knotvTi whom the appellant is supposed to have helped in concealing the 
stolen property. Section 414 Indian Penal Code makes it an offence for a per^n_ 
to assist voluntarily in steaHng or disposing of or making arvay with property which 
he knows or has reason to believe to be stolen property'. It is not necessary' for a. 
person to be convicted under section 414 Indian Penal Code that another person 
must be traced out and comdeted of an offence of committing theft. The prosecu- 
tion has simply to establish that the property recovered is' stolen property" and that 
the appellant proHded help in its concealment and disposal. The circumstances- 
of the recovery sufficiently make out that the property was deliberately diHded 
into different packets and was separately kept. May be that the property’ falling' 
to the share of a particular thief "ivas kept separately. It ^\•as recovered from several 
different places in the same house. These places included an iron safe and an 
underground cellar. The evening before, several persons, including the appellant,, 
■^vere found to be coming out of the back door of the house wliich had its front door 
locked. The appellant also kiie^v the whereabouts of tlie property- inside the house 
of his maternal grandfather. He attempted to sell a few mufflers a day before the- 
recoveries were made. He was seen airiving at the house, during the night, in a car 
■v\ith some persons and then removing property’ rvhich looked like bales from the 
car to the house. All these circumstances go to support the finding that he han 
assisted in the concealment of the stolen property’ and had thus committed the- 
offence under section 414 Indian Penal Code. 

We therefore see no force in this appeal and, accordingly, dismiss it. 

K.S. Appeal dismissed- 
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THE SUPREiHE COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present Chief justice, J.C. Shah aot N. Rajagopala 

Ayyaxgar. JJ. 

Kirpal Singh • • appellant- 


The Sute of Uttar Pradesh ■ • Respondent. 

OirAid Prcceim Code {Vof 1898). section IQl-A—Duty of Commitiing Magistrate to record ilie evidence 
'f dl the vcitnesses — Limits. 

Crirdnd Trial— Eddenee—lderdifictaior'. of accused from his ‘‘coice and gait ’’—Probalice value. 

UndertheCodeofCriminalProcedureas amended by Act XXVI of 1955, the Magistrate holding 
•committal proceedines is required to take evidence of such persons, if any, as may be produced by the 
prosecution as ivitnesses to the actual commission of the offence alleged, and if the Magistrate is of 
•opinion that It is necessary in the interest of Justice to take the evidence of^any one or more of the other 

tvitnessesfor the prosecution he may take such evidence also. The hfagistrate has m the inquiries 

-relating to charges for serious offences like murder the power and indeed a duty in the mterest of the 
accused as well as in the larger interest of the public to record the evidence of other witnesses who 
tincr.v light on the case. The Legislature has by enacting section 207-A conferred a discretion upon 
the Magistrate in the matter of examination of witnesses not produced by the prosecutor. Exercise 
■of that discretion must be judicial; it is not to be goi-emed by any set rules or standards, but must be 
adjiistedinthelightofthecircumstancesofthecase. The Magistrate is again not to be guided by the 
attitude ofthe prosecutor. A Magistrate failing to examine witnesses to the actual commission ofthe 
•offence because they are not produced, without considering whether it is necessart- in the interest of 
cstice to examine such witnesses fails in the discharge ofhis duties. 

It is true that the evidence about identification of a person by the timbre of his voice depending 
■upon subtle variations in the overtones when the person recognising is not familiar with the person re- 
cognised may be some svhat risky in a criminal trial . But when the person identified as the assailant was 
intimately known to the witness who had been fr^uently meeting that person recently in connection 
with the disputes with the sictim : it cannot be said that the idratification ivas so improvable that the 
■Supreme Court in appeal by Special Leave would be justified in disagreeing with the opinion of the 
Court which sasv the witness and formed the opinion as to credibility and of the High Court which 
•considered the evidence and accepted the testimony. 

Appeal by Special Leave from the Judgment and Order dated 13th 
September, 1962 of the Allahabad High Court in Criminal Appeal No. 877 of 1962 
and Referred No. 79 of 1052. 

O.P. Reina, Advocate, for Appellant. 

G.C. Maihur and C.P. Lai, Advocates, for Respondent. 

The judgment of the Court tvas delivered by 


Shah, J . — ^The appellant Kirpal Singh and his two brothers Arjun Singh and 
"Sarwan Singh, were tried by the Sessions Judge, Pihbhit for causing the death of 
one Karam Singh tvith gunshot injuries in the evening of 26th March, 1961 at 
Village Shanti Nagar. The Sessions Judge acquitted Arjun Singh and Sarwan 
Singh and convicted the appellant Kirpal Singh of the offence charged against 
him and sentenced him to suffer the penalty of death subject to confirmation by 
the High Court. The High Court of Allahabad confirmed the order of conHction 
and sentence. With Special Leave, Kirpal Singh has appealed to this Court. 

The case for the prosecution was as follo%vs : 


JHie appellant and his father-in-law Rakkha Singh were refugees from IVest 
Paki^n. A block of agricultural land, allotted by the Government to Rakkha 
appellant was partitioned but no boundary marks were erected on 
divuding the lands. In December, i960 there was a dispute between Rakkha 

ham-^riL appeUant and his brothers on the other about the 

nar\esting of sugarcane planted in the land. This dispute was settled on the inter 
of one Snrdar Ajit Singh, and Ratfcha Singh Agreed Z ™n*S 

maunds of sugarcane to the appeUant and his brothers. The aonellant and hk 
brodiers went to the house of Rakkha Singh on 22nd March, igfiiS comnUinS 

of th:l3nnTed 

™ behai-mg like dishonest persons.’ Rakldia Singh inter- 

*Crl.A. Xo. 54 of 1963. ' ~ 


10th May, 1963. 
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vened and nothing untoward happened on that occasion. On 26th March. 1561. 
at about 6 p.m. ^^hen Rakkha Singh and his two sons Karam Singh and Manjit 
Singh and their neighbour Sardar Anohh Singh %vere sitting in a thatched hut, the 
appellant armed ■widi a gun, and his two brothers armed with lathis arrived near 
tile hut, and appellant shouted to Karam Singh asking him to come out oftlie hut> 
On Karam Singh’s emerging from tlie hut appellant told him that since he (Karam 
Singh) “ did not settle the dispute regarding the sugarcane he would settle his 
account just then ”, and opened fire causing injuries to Karam Singh on the chest 
■which resulted in death instantaneously. On hearing the report of gun fire Rakkha 
Singh, his son Manjit Singh and Sardar Anokh Singh came out of the thatched hut.. 
Manjit Singh tried to catch hold of the appellant and liis brothers but without 
success. Rakkha Singh then ivent to the Police Station Puranpur and lodged the 
first information at 7-45 a.m. At the trial of the appellant and his brothers before 
the Court of Session, Manjit Singh, Anokh Singh and Rakkha Singh tvere examined 
as persons who were present at the scene of offence and wdtnessed the assault on 
Karam Singh. Alanjit Singh, and Anokh Singh however did not support the 
prosecution case. They stated that at about 8 or 9 p.m. on 26th Alarch, ig6i when, 
they tvere in their respective houses they heard report of gun fire and on coming 
out came to learn from some person that Karam Singh tvas fired upon by ' some 
Sardar who 'was wearing a mask.’ The witnesses were cross-examined by the pro- 
secutor with leave of the Court in the light of their statements recorded by the Sub- 
Inspector of Police in the course of his investigation but they denied having made 
the statements that the appellant and his two brothers had come to Shanti Nagar 
at 6 p.m. on the day of occurrence and that the appellant had killed Karam Singlt 
by causing him gimshot injuries. But Rakkha Singh supported the prosecution 
case. He spoke about the dispute about sugarcane, and also about the quarrel 
betiveen Karam Singh and the appellant on 22nd March, 1961. He then stated 
that on 26th March, 1961 at about 6 p.m. the appellant and his two brothers had 
come near his hut, that the appellant had called out Karam Singh and after shouting 
that as Karam Singh tvas not settling the matter of sugarcane they “ tvere going ‘ 
to settle his matter ” had fired a shot killing Karam Singh instantaneously. In 
cross examination he stated that from the hut in which he was sitting he could not 
see the faces of the assailants but on hearing the report of fire he came out of 
the hut and sa'w the assailants running away, and that he was able , to recognise 
them by “ their gait and voice.” 

The learned Sessions Judge accepted the testimony of Rakklia Singh and,- 
in so far as it inculpated the appellant, con-victed him of the offence of causing the 
death of Klaram Singh. He ho^s'ever held that the two brothers of the appellant 
were not proved, to be guilty of the offence charged against them and acquitted thenu 
The High Court of Allahabad agreed with the finding recorded by the Court of 
First Instance and confirmed the sentence of death passed against the appellant. 

The conclusion recorded by the Court of First Instance and affirmed by tli^ 
High Court is based upon appreciation of ewdence and no question of la^v arises 
therefrom. Normally this Court does not proceed to reHevv the evidence in appeals 
in criminal cases, unless the trial is \dtiated by some illegality or irregularity of 
procedure or the trial is held in a manner violative of the rules of natural justice 
resulting in an mifair trial or unless the judgment imder appeal has resulted m 
gross miscarriage of justice. Rakkha Singh deposed that he had been able to re- 
cognise the appellant from his ‘ voice and gait.” Rakkha Singh tvas tlie fathcr-in- 
law of tlie appellant, and had during the last fetv days before the deatli of Karam 
Singh seen the appellant frequently. Only four days before tlie incident tlierc tvas a 
quarrel between Karam Singh and the appellant about tlie delivery of sugarcane 
crop and the appellant and his brothers had retired from the scene at the inter- 
vention of Rakkha Singh, greatly annoyed. It is true that the evidence about 
identification of a person by tiie timbre of his voice depending upon subtle variations 
in the overtones tvhen the person recognising is not familiar with tlie person recog- 
nised may be somewhat risky in a criminal trial. But the appellant was intimately 
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.0 RaM.a Singh and for -- *3 > 

he had met the the appellant and his brothers calling 

the sugarcane crop. als^ 

Karam Singh to come out of the hut ana ....^arcane. In the examination-in- 

to the shooting ^efe^g to the ^P J ^ the actual assault by the appellant, 
chief Rakkha Smgh h^ deposed ^ lat he hS not seen the face of the assailant of 
but in cross-examination he stated that h recognize the appeUant 

Karam Singh. He asserted however that he was ao .^^^tifi- 

and his hvo brothers what he heard and obseiwed was so 

cation of the assailant hy R^k^a Sing , ^ the opinion of the 

improbable that we would be Justified “ credibility and of the High 

SS Sc?coSSSed“to a|ai„=t Ure appellant and accepted the tec - 

““Maniit Singh and Anohh Singh have nWt-hWd^ 

tion were inconsistent with g^gt information : the offence took p a 

there was some delay m lodgmg ofitVi March iq6i and information 

SS&g to Ratkha Singh at March. .96.. The dn- 

PoUce Station Puranpur eras j .il^vihage Shanti Nagar, if the “ow 

tance bettveen the Mce ?tat.on and 4e vtli^e^ ^ h*?/ ‘S f'S'w 

is about 15 miles but by the pu p^i-Tcha Sinffh says that to avoid Y ^ 
to reach Pmanpur seSed a jeep Sampuma Nag^^ 

secure the presence of station and brought the Suh-Ii^pe circums- 

Union and proceeded to the P think, having r as 

to Shanti Nagar m the same J^ep • ^ lodging die first mfo 

, tances, that there has been aiy f^agg^th of the story of Rakka 
would justfy us in diroivmg doubt on *e in cSrge 

appears that there are tivo P°dce die officer ^Jy 

of about two miles and anoffier ^ , g gy Counselfor iheappe ’ j^j^t about 

of the Police Outposts had, it ^ desired to lodge "^“P^^^^iolence 

to record a first inform^on. r^'.^der he was not appr^ensi officer 

the commission of the offence ° . gj-Q^hers, and if he did no c found 

at the hands of the appellant ^nd his brotoe ^ no fault can 

at the Police Outposts, who could not recor 

against him. , tents of Karam Singh ^ 

Tb. pos.-mor.«. SXnd'S ", 

closed that there wat 8 ozs. o l^tmealivas taken by ^ the version (ff 

was caused some two horns a __„dition of the stomach ^^PP , t Karam Singh 
for the appeUant said ffiat the g^ l presence of half- 

Manjit Singh and Anokh Sing , f)g]^odas. That expla^ undoubtedly depends 
had iaken It about 4 p-^- tea and ^ to have 

digested food in the stomach. single ivitness, wh circumstance 

for its support upon the testmony ^a 'S^tuowed by this Court 

identified the assailant by g-om the rule : the ^.^dan 

which would justify us m dep S there was ^®“^tit \ ® d the appell^t 

, The offence was eommitted wh^ Jher^^^ ^^^^ess b^^a the appellant- 

ivas intimately known to ^ pending betiie the face 

voice speaking about the di^^te whmti P S^gg ^d no 

We do^not tltink that the ^cu^^^^g ^,,^y js a Senten ^ 

the appeUant when the la er AppeUant must thwHore ^^jy ^pprop 

testimony. The conviction °l“i/circumstances of the cas , 
passed by the Trial Court is, ^eCoinmitt- 

-ntence. of Session 


mg 


, c.^ wethinkitnecess.; 

Before parting wth the committing the 

Magistrate in this case erred m cou 
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without recording the evidence of all the witnesses to tlie actual commission of die 
offence. Under die Code of Criminal Procedure as amended by Act XXVI of 
1955, the Magistrate holding committal proceedings is required to ^e the evidence 
of such persons, if any, as may be produced by the prosecution as witnesses to the 
actual commission of the offence alleged, and if the Magistrate is of opinion that it is 
necessary in the interest of justice to take the evdience of any one or more of the other 
witnesses for the prosecution, he may .take such evidence also : section 207-A (4)- 
The Magistrate has in the inquiries relafing to charges for serious offences like murder 
the power and indeed a duty in the interest of the accused as well as in the larger 
interest of the public to record the evidence of other ivitnesses who throiv light on 
the case. Examination of witnesses to the actual commission of the offence should 
in inquiries for committal on charges for such serious offences be the normal rule. 
The prosecutor in expected ordinarily, to examine in the Court of the Committing 
Magistrate all -witnesses to the actual commission of the offence : if -without adequate 
reasons he fails to do so, the Magistrate is justified and in enquiries on charges for 
serious offences is under a duty to call witnesses -ivho ivould throw light upon the 
prosecution case. Before the Code was amended by Act XXVI of 1955 it -ivas 
necessary for the Magistrate holding the inquiry to record the evidence of all the 
important tdtnesses. With a -view to shorten delays in the proceeding preliminary 
to bringing the accused to trial, the Legislature has by enacting section 207-A con- 
ferred a discretion upon the Magistrate in the matter of examination of -witnesses 
not produced by the prosecutor. Exercise of that discretion must be judicial it is 
not to be governed by any set rules or standards, but must be adjusted in the light 
of circumstances of the case. The Magistrate is again not to be guided by the atti- 
tude of the prosecutor. He must of course consider the representation relating to 
the examination of witnesses by the prosecutor, but in considering \vhether it is 
necessary in the interest of justice to take evidence of any one or more of the other 
-^vitnesses for the prosecution, he must have due regard to the nature and gravity of 
the offence, the interest of the accused and the larger interest of the public, and the 
defence if any disclosed by the accused. A Magistrate failing to examine witnesses 
to the actual commission of the offence because they are not produced, without 
considering whether it is necessary' in the interest of justice to examine such wit- 
nesses, in our judgment, fails in the discharge of his duties. 

There is notiiing in the decision of this Court in Shri RamDaja Ram and others v • 
The State of Maharashtra'^, -which may support the view that in the matter of exami- 
nation of tvitnesses, especially in the inquiry relating to serio-us charges like murdCT 
and culpable homicide, the Magistrate is to be guided by the prosecutor. It is 
the duty of the Magistrate to examine all such w’itnesses as may be produced by the 
"prosecutor as -witnesses to the acutal commission of the offence alleged, but his 
duty does not end wdth such examination. He must apply his mind to the docu- 
ments referred to in section 173, and the testimony of witnesses, if any, produced 
by the prosecutor and examined, and consider w'hether in the interest of justice it is 
necessary to record the e-vidence of other witnesses. In inquiries relating 
to charges for serious offences like murder, normally the Magistrate should insist upon 
the examination of the principal ^vitnesscs to the actual commission of the offence. 
Eailure to examine the ^vitnesses may be justified only in exceptional cases. This 
is so because the Magistrate in committing a person accused of an offence for trial 
has to perform a judicial function which has a vital importance in the ultimate 
trial, and a slip-shod or mechanical dealing with the proceeding must be deprecated. 

The appeal fails and is dismised. 

K.S. Appeal dismised. 


- 1. (1961) 1 S.C.J. 677 : (1961) 1 M.L.J. 
<S.C) 221 : (1961) 1 An.W.R. (S.C.) 221 : (1961) 


M.L.J. (CrI) 342 : A.I.R. 1961 S.C. 6 74- 



1] 


^ « OHAM.WWI. mehra (D.S Gnpla, JO- 4'5 

rAGHUBIR PROSAD DUDHVVALL. - 

the supreme court of 

(Criminal Appellate Juris ic o Gupta, JJ- 

PrrSEKX -P B. GAJB^-X.EAO.EKAR, K.N- WA^OHOO 
•Chamaiilal Mehra and another 

^ 7 nr «^1BQR0. 


amanlal Mehra and another dm-eiinw' dd *>/ 

M Pddi.dC.* w s” S «d« s's»^SofVi« “» "’Srs 


-7‘ 

^ \her„dgn.en.andqrderda«d.6d.Sep.en.h 

Appealby Speical Appeal hJo. 5 

i 960 of the Calcutta Hig r Appellant. rate with him) , for 

D.N. Mukherjee, Advocate for APP Advocate, wim 

B.K. Bhattacharya, Senior Adovcate, ^ 

Respondent. No. i. Advocates, for Respondent 1 o. 2- 

T./:. » and RA. 

The "teappealBy Special heave n aga.ns. 

Das Gupta, J.— This app ,-,,tion in the Court of 

Calcutta High Court. . ^ witness for the instituted by one 

Mayadas Khanna g the Indian Penal 0 jp 7 an P^j,^inal 

Pr-e St 

•Mayadas Khanna, e- or fabricated e%-idmcc as abetted 

■■ given false evidence used and each ofthe 

proceedings before the as g^uincforg . 

forged document ^d . . offences. complaint be -.-Uese acts. It 

offidta *e necessary »nnn.tted ^ 

and praying *3:1 ^ against them for Jahangir Kabir ^nd the apph- 

P,.»cirirT,rv Magistrate -^-rrate Mr. inn^er availaoie 4 -..wi+#k tn 'tllC 


"ft^rur::cssary.e„gnir>d^^^^^^^ 
appears tliat the le Q^nanlal tlie Chief Prcsi en purpose the 

c^nal case ag^st transferred by n Jor tn p ^ 

cation under secuon Bir as success ome 1 ^.^^ -procedure 

„ r T Tt/r Bir, ■ 


cation tmder s^tion ^JfKlr.J.M.Prr^ Sd?cf Criminal Procedure 

file of Mr. J-^\?'JjisWnominatedMr.J ^^ftgeCode ct 

ChiefPresidencyMa^ bet taken by 1^ complainant in the 

bate. Mr. Btr of J. on tl.e „,y agtdnst Mavadm 

was a complete ° gre merely 'W gjpiaint to be 1 o g section 306 

lant and o*ers Mio ^ggcted^o^P^, 

thcofocr P“tced«« hadn“ “K y commit Cotgen-J^ 


'Utta nciu. that section 

'"'"''on apTeal 

S;5tfd,?Sode o^ri^V^o a crimnm^ 

mining forgeryoe^___J — J 



im SOFREME COURT JOURNAL. 


416 


[1964- 


High Court considering it expedient in tlie interests of justice that a complaint should, 
be made against this appellant in respect of an offence under section 467 and section. 
467/120-B of the Indian Penal Code that he appeared to have committed, set aside 
the order of the Magistrate in respect of this appellant and made an order that 
such a complaint be made. 

The correctness of tlie High Court’s view that section 479-A has ho application 
to offences under section 467 and section 467/1 20B and does not bar an action being 
taken against a witness under section 476 of the Code of Criminal Procedure for 
such offences is challenged before us. The relevant portion of section 479-A -which- 
\s’as inserted in the Code of Criminal Procedure by the Amendment Act of 1955 
runs thus ; — 

“NoUvithstanding anything contained in sections 476 to 479 inclusive,' when any Civil, Res-enue or 
Criminal Court is of opinion that any person appearing before it as a witness has intentionally given 
false evidence in any stage of the judicial proce^ings or has intentionally fabricated false evidence for 
the purpose of being usrf in any stage of the judicial proceeding, and that, for the eradication of the 
evils ofperjury and fabrication offalse evidence and in the interests of justice, it is expedient that sucli 
witness should be prosecuted for the offence which appears to have been committed by him, the Court 
shall, at the time of the delivery of the judgment or final order disposing of such proceeding, record Ui 
findingtothateffectstatingitsreasons therefor and may, if it so thinks fit, after giving the witness an 
opportuni^ of being heard, make a complaint thereof in WTiting signed by the presiding officer of the 
Court setting forth the evidence tvhich, in the opinion of the Court, is false or fabricated and forward, 
the same to a Magistrate ofthe First Class having jurisdiction ” 

There is divergence of judicial opinion on the question tvhether if acdon could. 
have been taken by the criminal Court under section 479-A but was not taken, action 
can still be taken under section 476 of the Code of Criminal Proceduic. But that 
question does not arise for consideration before us. The question here is : Asstuning" 
that where action could have been taken under section 479-A ofthe Code of Criminal 
Procedure but was not taken by the criminal Court concerned, for offences of giving 
false evidence in any stage of a judicial-proceeding or for intentional fabrication of 
false evidence for the purpose of being used in any stage of a judicial proceeding^ 
no action can be taken under section 476 of the Code of Criminal Procedure, is. 
it further correct to say that no such action -under section 476 of the Code of Criminal 
Procedure can be taken even in respect of offences of forgery or conspiracy to commit 
forgery ? 

We do not see any reason why this should be so. The special procedure of^ 
section 479-A is prescribed only for the prosecution of a -witness for the act of pvmg 
false e-vidence in any stage of judicial proceedings or for faorication offalse evidence 
for the purpose of being used in any stage of a judicial proceeding. There is nothing 
in the section which precluded the application of any other procedure prescribed 
by the Code in respect of other offences. In appl>nng the principle that a special 
provision prevails over a general provision, the scope of the special provision must 
be strictly construed in order to find out how much of the field covered by the 
general provision is ako covered by the special provision. ■ Examining the_ special 
procedure prescribed by section 479-A in that light, it is important to notice that 
the act of intentionally gi-ving fake eindence in any stage of a judicial proceeding 
and the act of fabricating fake evidence for the purpose of being used in any stage 
of a judicial proceeding mentioned in section 479-A of the Code of Criminal Pro- 
cedure are the acts which are made punkhablc under section 193 of the Indian 
Penal Code and cognate sections in Chapter XI. 

It appears clear to us therefore that it k prosecution in respect of section I 93 ' 
of the Indian Penal Code and cognate sections in Chapter XI that is dealt 
under section 479-;A. If the Legklature had intended that the special procedure 
-would apply to offences other tlian offence under section 193 of the Indian 
Code and cognate sections in Chapter XI it would have used clear words to tha 
effect. It ivill be unreasonable to read into .cection 479-A the meaning that is-h^e a 
person -who appears to have committed an offence under section 193 of tlie Indian 
Penal Code — by gi-ving fake evidence or fabricating fake evidence — app^rs o 
have committed some other offence ako, say, forgerj’, for the very purpose of fabrica- 
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ting false evidence, complaint for such other offence also can be made under section 
479-A of the Code of Criminal Procedure. 

We are therefore of opinion that section 479-A has no application to prosecution 
for offences other than an offence under section 193 and cognate sections in Chapter 
XI and that as regards other offences sections 476, 477, 478, and 479 continue to 
apply even after the enactment of section 47g-A. 

Whether the High Court is right or wrong in its view that the appellant appear- 
ed prima facie to have committed offences under section 467 and section 467/120-6- 
of the Indian Penal Code has not been argued before us and we express no opinion 
either way on that matter. 

The appeal is dismissed. 

X.S. Appeal dismissed^ 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — B P. Sinha, Chief Justice, J. C. Shah, and N. Rajagopala 
Ayyangar, JJ. 

Cherubin Gregory . . Appellant* 

V. 

The State of Bihar . . Respondent. 

PmatCodi{XLVof\2i&y),SKtionZQi-A — Occvpitr if properly' fixing up naked tiveudreto preient Irespasserr 
entering his premises — Death caused to a trespasser by contact with the wire — Offence. 

It is, no doubt , true that the trespasser enters other’s property at his otvn risk and the occupier 
owes no duty to take any reasonable care for his protection, but at the same time the occupier is not 
entitled to do wilfully acts such as set a trap or set a naked live wire with the deliberate intention of 
causing harm to trespassers or in reckless disregard ofthe presence ofthe trespassers. \S'here the voltage 
ofthe current passing through the naked wire is high enough to be lethal,there could be no dispute that 
charging it tvith current of that voltage tvas a “ rash act ” done in reckless disregard of the serious conse- 
quences to people coming in contact with it. %\'here death is caused even of a trespasser by contact 
with such a live -wire the occupier will be guilty ofan offence under section 304-A of the Indian 
Penal Code. 

It tvould not be proper or justifiable to permit the invocation of Common Latv principles outside 
the Penal Code (which defines with particularity the ingredients of a crime and the idefenccs open lo- 
an accused charged with any ofthe offences there set out) for the purpose of treating what on the 
words ofthe statute is a crime into a permissible or other than unlawful act. 

Appeal by Special Leave from the Judgment and Order dated 20th September 
1961, of the Patna High Court in Criminal Appeal No. 124 of i960. 

D. Coburdhan, Advocate, for Appellant. 

S.P. Verna, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, J. — ^This is an appeal by Special Leave against the judg- 
ment of the High Court of Patna dismissing an appeal by the appellant against his 
conviction and the sentence passed on him by the Sessions Judge, Champaran.^ 

The appellant teas charged svith an offence under section 304-.4 of tiie Indian 
Penal Code for causing the death of one iN'Ist. Madilen by contact tvith an electri- 
cally charged naked copper tvire which he had fixed up at the back of his house 
with a view to prevent tlie entry ofintruders into his latrine. The deceased Madilen 
was an inmate ofa house near that ofthe accused. The wall of the latrine of the house 
of the deceased had fallen domi about a tveck prior to the day oftlie occurrence — 

1 6th July, 1959, with tlie result that her latrine had become exposed to public %-iew. 
Consequently the deceased, among others started using the latrine of the accused. 
The accused resented this and made it clear to them that they did not have his- 
permission to use it and protested against tlicir coming titcrc. The oral warnings^ 
however, proved ineffective and it was for this reason that on the facts, as found by 
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tlie Courts below’, the accused %vanted to make entr%’ into his latrine dangerous to 
the intruders. 

Though some of the facts alleged by the prosecution were disputed by the accus- 
-ed, they are now’ concluded by the findings of the Courts below and are no longer 
•open to challenge and, indeed, learned Counsel for the appellant did not attempt 
to controvert them. The facts, as formd, are that in order to prevent the ingress 
•of persons like the deceased into his latrine by making such ingress dangerous (i) 
the accused fixed up a copper tv’ire across the passage leading up to his latrine, (2) 
that this ts-ire tvas naked and uninsulated and carried current fi’om the electrical 
W’iring of his house to ^vhich it ^vas connected, (3) there w’as no ss'aming that the 
wire "^vas live, (4) the deceased managed to pass into the latrine -without contacting 
the wire but that as she came out her hand happened to touch it and she got a shock 
-as a result of -which she died soon after. On these facts the Courts below held that 
the accused was guilty of an offence under section 304-A of the Indian Penal Code 
■\s-hich enacts : 

“ 304-A. '\Vhoe\'er causes the death ofany person by doing any rash or negligent act not amount- 
ing to culpable homicide shall be punished with imprisonment of either description for a term which 
anay extend to two j-ears, or -ivith fine, or with both.” 

The accused made a suggestion that the deceased had been sufficiently warned 
and the facts relied on in this connection were two ; (i) that at the time of the acci- 
•dent it was past day-break and there was therefore enough light, and (2) that an 
electric light was burning some distance aw’ay. But it is manifest that neither of 
these could constitute -framing as the condition of the ts-ire being charged widi 
•electric current could not obviously be detected merely be the place being properly lit. 

The voltage of the current passing through the naked -wire being high enough 
to be lethal, there could be no dispute that charging it w'ith ciurent of that voltage 
W’as a ‘ rash act ’ done in reckless disregard of the serious consequences to people 
•coming in contact with it. 

It might be mentioned that the accused was also charged before the learned 
Sessions Judge with an offence imder section 304 of the Indian Penal Code but 
on the fin din g that the accused had no intention to cause the death of the deceased 
lie ivas acquitted of that charge. 

The principal point of law’ which appears to have been argued before the learn- 
ed Judges of the High Court ^\’as that the accused had a right of private defence of 
property and that the death was caused in the course of the exercise of that right. 
The learned Judges repelled this defence and, in our opinion, quite correedy. 
The right of private defence of property w’hich is set out in section 97 of the Indian 
Penal Code, is as that section itself pro%ndes, subject to the pro-visions of section 99 
•of the Code. It is obHous that the type of injury' caused by the trap laid by the 
accused cannot be brought ivithin the scope of section 99, nor of course of section 
103 of the Code. As this defence was not pressed before us -tvith any seriousness it 
is not necessary' to deal -with this at more length. 

Learned Counsel, ho-svever, tried to adopt a different approach. The contention 
was that the deceased w’as a trespasser and that there was no duty owed by an occu- 
pier like the accused to-ivards the trespasser and therefore the latter ivould have 
had no cause of action for damages for the injury’ inflicted and that if the act of the 
accused v.-as not a tort, it could not also be a crime. There is no substance in this 
line of argument. In the first place where we have a Code like the Indian Penal 
•Code ivhich defines -with particularity tlie ingredients of a crime and the defences 
-open to an accused charged with any’ of the ofiences there set out we consider that 
it tvould not be proper or justifiable to permit the invocation of some Common Laiv 
principle outside that Code for the purpose of treating what on the ivords of the 
statute is a crime into a permissible or other than tmlawful act. But tliat apart, 
learned Counsel is also not right in his submission that the act of the accused as a 
-result of which the deceased suffered injuries resulting in her death was not an ac- 
tionable is-rong. A trespasser is not an outlaw, a capul lupiticm. The mere fact 
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that the person entering a land is a trespasser docs not entitle the owner or occupier 
to inflict on Iiim personal injury by direct violence and the same principle would, 
govern the infliction of injury by indirectly doing something on the land the effect 
of which he must know was likely to cause serious injury to the trespasser. Thus in 
England it has been held that one tvho sets spring-guns to shoot at trespassers is 
guilty of a tort and that the person injured is entitled to recover. The laying of such 
a trap, and there is little difference bettveen the spring-gun which was the trap with 
which the English Courts had to deal and the naked live wire in the present case, 
is in truth “ an arrangement to shoot a man without personally firing a shot.” It 
is no doubt, true that the trespasser enters the property at his own risk and the 
occupier owes no duty to take any reasonable care for his protection, but at the 
same time the occupier is not entitled to do wilfully acts such as set a trap or set a 
naked live wire with the deliberate intention of causing harm to trespassers or in 
reckless disregard of the presence of the trespassers. As we pointed out earlier, 
the voltage of the current fed into the wire precludes any contention that it was 
merely a reasonable precaution for the protection of priv'atc property. The posi- 
tion as to the obligation of occupiers to%\’ards trespassers has been neatly summarised 
by the La-^v Reform Committee of the United Kingdom in the follo^ving ivords : 

“ The trespasser enters entirely at his own risk, but the occupier must not set traps designed to do 
him bodily harm or to do any act calculated to do bodily harm to the trespasser v. horn he knov.’S to be 
or who to his Imowlcdge is likely to be on his premises. For example, he must not set man-traps or 
spring-guns. This is no more than ordinary civilised behaviour. ” 

Judged in the light of these tests, it is clear that the point urged is wholly without 
merit. 

The appeal fails and is dismissed. 

K.S. Appeal dismissed,. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction). 

Present:^ — ^B.P. Sixha, Chief Justice, M. Hidayatullah and K.C. D.as Gupta JJ^ 
Chandi Kumar Das Karmarkar and another . . Appellants* 

V. 

Abanidhar Roy . . Respondent. 

Penal Cede {XLV of sectianZlS — Gist of offence of theft — Taking morable property under bona fide 

claim of right — If theft. 

There can be theft offish from a tanl: which belongs to another and is in his possession, if the 
offender catches them without the consent of the otvner and tvithout any bona fide claim of right. 

tVhere the taking of movable property in assertion of a bona fide claim of right, the act, though it 
may amount to a civil injuiy does not fall within the offence of theft. 

.A claim of right in good faith i f reasonable, saves the act o f taking from being theft and where sucli 
a plea is raised by the accused it is mainly a question offact whether such belicfcxists or not. 

Appeal by Special Leave from the Judgment and Order, dated 1 7tli June, 
1960 of the Calcutta High Court in Criminal Appeal No. 505 of 1959. 

Xuruddin Ahmed and B.P. Makeshwari, Advocates, for Appellants. 

S.C. Majwndar, Advocate, for Respondent. 

P.K. Chatterjee, Advocate for P.K. Bose, Advocate, for the State of West 
Bengal. (Upon notice being issued) 

The Judgment of the Cotirt was delivered by 

Hidayatullah, j. — ^The two appellants who have filed tliis appeal by Special 
Leave have been convicted under section 379, Indian Penal Code and sentenced, 
to a fine of Rs. too each or in default of fins to suffer simple imprisonment for one 
month by the High Court of Calcutta after reversing their acquittal by the Additional 
Sessions judge, Burdwan. Originally five named and sbeteen unnamed persons were 
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charged under sections 147, 447, 379 and 504/352, Indian Penal Code but the Ma- 
gistrate, 1st Glass, Kat\va convicted the two appellants tinder section 379, Indian 
Penal Code only. The charge under section 379, Indian Penal Code against 
them was that on 13th and or 14th day of January, 1958, they committed theft of 
fish by fishing in a tank called Nutan pukur in Kutalghosh mouza P.S. Mongol- 
kote -which was in the possession of the complainant Abanidhar Roy, the Respon- 
•dent before us. Nutan pukur is a tank which tvith its banks and -wet and dry 
portions measures about 7.21 acres. The water covers about f of the area. In 
the Parcha of Mouza Kotalghosh, the two appellants rvdth three others are shown 
•as tenants with their interest described as “settled raiyot Mukiwari” and the sixteen 
■annas superior interest is described as belonging to Banbehari Dutta and others. 

The complainant Abanidhar Roy claimed to be in possession of Nutan pukur 
.as a result of bhag settlement for five years with Sailesh Chandra Banerjee (P.IV. 2) 
■under an .Amalnama, dated 1 5th June, 1959. His case was that after obtaining 
possession he had reared fish in this tank by putting in fry but the present appellants 
and some others caught fish on the abovementioned dates after fish had grot™ to be 
right size. The defence of the appellants was that they tvere recorded as tenants in 
respect of this tank under a jama of Rs. 4-6-0 and were in possession. They denied 
that they caught fish on the ttvo dates or at all and in the alternative contended that 
-even, if they did, it was in the bona fide exercise of their claim of right. The com- 
plainant stated that the interest of the Duttas was sold in a revenue sale and -was 
purchased by Sailesh Chandra Banerjee and fui'ther that Baneijee had obtained 
possession of the tank after a decree in a title suit filed by him against the Duttas 
and the present appellant and some others. ThatsuitwasT.S.No. 203 of 1954 in the 
Court of the Second Mimsiff, Burdwan. The decree in that suit was passed ex-parte 
on 6th December, 1954. On the strength of that decree Sailesh Chandra claimed 
to have obtained possession of the tank on 27th February’, 1955 (vide -^varrant for 
■delivery of possession and Bailiff’s report Exhibits 3 and 4). The appellants and 
some other defendants however moved the learned Second hlunsiff, Burdwan under 
Order g, rule 13, Civil Procedure Code to set aside the cx parte decree on the averment 
that Sailesh Chandra Banerjee in collusion with certain Court functionaries had 
suppressed the summons and it tvas not soared on the defendants in the case. That 
case tvas registered as Misc. Case No. 64 of 1955 and on 26th July, 1955, the ex parte 
decree "'vas set aside on the ground that the defendants were not served. Sailesh 
Chandra Baneijee filed a re-vision application in the High Court but it was dismissed 
on 14th January, 1957. During these proceedings Sailesh Chandra Banerjee had 
given an undertaking that he would not cut down any trees on the banks till the 
■disposal of the miscellaneous case thereby admitting that there -ivas a dispute -isdth 
respect to the o-wnership and possession of the tank. 

The Magistrate, ist Class, Eiatwa who decided the criminal case stated his con- 
clusion thus : 

“ even if the accused bona fide belies'ed, rightly or w-rongly that as soon as the tx-partt decree -n-as 
set aside, they ->vcre entitled to possess the tank, thes- cannot be regarded to have bona fide belies-ed that 
they -were entitled to catch fish and take it wholly -without giving the bhagiar P.tV. 1 ss'ho gretv the fish 
his half share. So I find that the accused arc not entitled to come under a bona fide claim ofright.” 

The Additional Sessions Judge, Burdwan held that the appellants had acted in the 
bona fide exercise of their claim of right and they could not be held guilty of an offence 
of theft under section 379, Indian Penal Code. The High Court on appeal pointed 
out that the two concurrent findings were tliat Abanidhar Roy was in physical 
possession of the tank from 15th June, 1955 as a lessee from Sailesh Chandra Baneijee 
and that the appellants had caught fish from the tank on two dates. On these 
findings I^Ir. Justice S. R. Niyogi posed the questions which arose for decision in 
the case in the following svords : 

" So the important question that arises for decision is whether in removing the fishes from the tank 
in the actual possession of the complainant the accused persons may be said to have caught the same 
dishonestly and the said remos-al was for the purpose ofmaking wrongful gain to tbemsels-es.” 
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This question was the right question to consider. Niyogi, J., on an examination 
-of the above facts held that the removal of fish by the appellants was dishonest and 
they did it with a view to making a wrongful gain to themselves and that the ‘ ‘ finding 
of the learned Additional Sessions Judge must be interfered with ” . In this appeal 
•it is contended that the learned single Judge erred in reversing this finding. 

The offence of theft consists in the dishonest taking of any moveable property 
out of the possession of another without his consent. Dishonest intention exists -^vhen 
the person so taking the property intends to cause wrongful gain to himself or wrong- 
ful loss to the other. This intention is known as animus furandi and without it the 
offence of theft is not complete. Fish in their free state are regarded zs ferae naturae 
“but they are said to be in the possession of a person %vho has possession of any expanse 
of water such as a tank, where they live but from where they cannot escape. Fishes 
are also regarded as being in the possession of a person who owns an exclusive right 
to catch them in a particular spot kno\vn as a fishery but only within that spot. 
There can thus be theft of fish from a tank which belongs to another and is in his 
possession, if the offender catches them without the consent of the owner and without 
.any bona fide claim of right. 

Now the ordinary rule that mens rea may exist even with an honest ignorance 
of law is sometimes not sufhcient for theft. A claim of right in good faith, if reason- 
able, saves the act of taking from being theft and where such a plea is raised by the 
accused it is mainly a question of fact whether such belief exists or not. This Court 
in Suvvari Sanyasi Apparao and miother v. Boddepalli Lakhminarayana and another'^-, obser^xd 
as follows ; 

“ It is settled law that where a bona fide claim ofright exists, it can be a good defence to a prosecu- 
ttion for theft. An act does not amount to theft, unless there be not only no legal right but no appear- 
ance o f colour o f a I egal right . ” 

By the expre.ssion “ colour of a legal right ” is meant not a false pretence but a fair 
pretence, not a complete absence of claim put a bona fide claim, hotvever tveak. This 
Court observed in the same case that the law was stated in 2 East Flees of the 
■crown page 659 to be ; 

“ If there be in the prisoner any fair pretence of property or right, or if it be brought into doubt 
at all the Court will direct an acquittal” 

and referred to i Hales pleas of the crown page 509 that “ the best evidence is that 
the goods were taken quite openly ”. The law stated by East and Hale has always 
“been the law on the subject of theft in India and numerous cases decided by Indian 
Courts are to be found in which these principles have been applied. 

Niyogi, J., in his judgment also referred to some of the decisions of the Calcutta 
High Court and 'we find ourselves in particular agreement ^vith the following state- 
ment of the law in Hamid AH Bepari v. Emperor- : 

“ It is not theftifa person, acting under a mistaken notion oflaw and believing that certain pro- 
perty is his and that he has the right to take the same removes such property from the posses- 

sion of another.” 

The question that arises is whether the findinc of the Additional Sessions Judge, 
Burdwan that there tvas no dishonest intention could be said to be WTong and required 
to be set aside ? In this case the complainant filed the complaint against 21 persons 
■charging them with munerous offences one of them being theft. The Magistrate 
summoned only three persons and framed a charge under section 379, Indian Penal 
•Code. One of the three persons tvas acquitted and tire trvo appellants were con- 
victed. It is clear that tlie case rvas much exaggerated by the complainant. Theft 
was smd to have taken place on the 13th and 14th January, 1958. There was 
hardly any evidence about the occurrence on the first date and even the evidence in 
respect of the second day was slender and interested. But as it has been believed w e 
do not say more and accept tlie finding that fish were caught by the appellants at 
least on one day. The accused no doubt denied catching fish and this might have 
shov.-n that they had a dishonest intention but they also brought evndence to prove 
alternatively that after clearing the tank of weeds they had caught fish for some reli- 


1 . (1962) 2 S.CJ. 469 = (I962) 2 M.I..J. M.L.J. (Crl.) 629: (1962) I S.CR. (Sapp.) 8 . 
<'S.C.)109=(1962)2An.tV.R.(S.C.) 109: (1962) 2. I.L.R. 52 Cal. 1015. 
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gious ceremony not on the two dates alleged but four days earlier. This was said m 
have been done tmder a bona fide claim of right and their plea was accepted by the 
Additional Sessions Judge, Burdwan. 

Niyogi, J., reversed the finding by taking into consideration certain other cir- 
cumstances. The learned Judge discarded tire evidence of the Record of Rights on. 
the ground that there was nothing to show that the entry was made before the date 
of the alleged occurrence or had influenced tlie appellants in believing bona fide that 
they had a claim of right to the tank and the fish in it. He also referred to the posses- 
sion of Sailesh Chandra Banerjee obtained by him tmder the ex-parle decree which 
possession, accoiding to the learned Judge, continued. He also pointed out that the 
appellants caught fish only when the fiy had growTt to the right size but there was 
no assertion of the right on any earlier occasion. 

That there was a dispute between the parties which had not till then been deci ^ 
ded by the Cwil Court goes without saying. The facts do show that the decree waS 
obtained by unfair means and tlie possession was tainted by fraud. Of course by 
the setting aside of the ex-parte decree possession would not revert without proceedings 
for restitution, but the circumstances undoubtedly were such that the appellants 
might well have tliought that their possession stood restored. This belief was not 
lessened by the grant of a temporary injunction and its withdrawal on the assiuance 
of Sailesh Chandra Baneijee that during the pendency of the proceedings he would 
not exercL'e certain rights of ownership. Further the transaction betvs-een Abanidhar 
Roy and Sailesh Chandra Banerjee during tlie pendency of the Civdl Case was not 
binding on the appellants. There was thus a real dispute and in a manner of speak- 
ing also a recognition that a rival claim in respect of the tank did exist. In these 
circumstances it was not improbable that the appellants considered that after the 
setting aside of the ex-parte decree and the giving of the imdertaking by Sailesh Chandra 
Banerjee they were entitled, as the recorded tenants, to catch fish for a ceremony in 
their house. That they did it only once does not prove lack of bona fides but rather the 
contrary. All the embellishments in the case about unlawful assembly, riot, force 
and threats have not been believed and the catching of the fish in this big tank witk 
nets was done quite openly. 

In our opinion there was an absence of the animus furandi and the circumstances 
bring this case within the rule that where the taking of moveable property is in the 
assertion of a bona fide claim of right, the act, though it may amoimt to a civil injurv', 
does not fall within the offence of theft. In this view of the matter we are of opinion 
that the acquittal of the appellants ought not to have been set aside. We accordingly 
allow the appeal and setting aside the conviction of the appellants order their acquit- 
tal. The fines if recovered shall be refunded to them. 

K.S. 
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CAPITAL PUNISHMENT— A RETROSPECT 

By 

B. M. Rao, B.sc., B.l., 

Faculty of Law, Muslim University Aligarh. 

One of the oldest of our penal institutions is capital punishment. It was a 
common penalty in the system of private vengeance and must have originated in 
primitive societies as a reaction to murder and similar other grave offences. In a 
savage community which had to \vage wars as a condition of its existence, life was 
held very cheap and the sanction for most of the offences was death. It was consi- 
dered as the only means of u-iping out the danger to the group in case of a serious 
violation of the taboos, when an act was considered impious^. » 

The death penalty when dictated by necessity has been advocated by a host 
of eminent -sviiters. Plato says, ‘ when a man is never innocent but in sleep it is 
better that he should die than live Galen and Seneca advised the use of capital 
punishment for the elimination of dangerous incorrigibles-. Garofalo insists on 
the deterrent value of capital punishment^. Lombroso steers a middle course by 
holding that capital punishment must be held up as a threat to habituals and in- 
corrigibles. Aschaffenburg is of the vnew that it is justifiable from the standpoint 
of security^. ' George Ives is of the opinion that hopeless people should be painlessly 
removed rather than that the State should be put to expenses for the thankless task 
of maintaining them®. 

As against this, Jesus Christ repudiated all sense of vengeance. He would 
have all sinners including criminals reformed ratlier than annihilated. Protests 
against this form of punishment can be traced to St. Augustine or to the uritings 
of the NeVv Testament itself. Some would even carr^’ the beginning of the crusade 
back to the literature of the Old Testament and the mxirder of Abel by Cain. Sen 
points out that Interesting evidence of opinion against capital punishment is to be 
found in the Mahabharata (Santipar\’a) in which tliere is a discussion between King 
D>'umat5cna and his son Prince Satyavan. Quoting certain passages,® the author 


1. Robertson Smith has said that in early society" ..c^■cry oflcncc to which death or 

outlawry is attached was ^•ie^vcd primarily as a breach of holiness ; for cramplc marriage within 
the tin and incest are breaches of the holiness of the tribal blood svhich ivould be supcmaturally 
avenged if men os-crlootcd them”. Reh'gion of the Semites (London, 1901), p. 163. 

2. Pillai, PrirAplts of Ciinireilagy, (1924), p. 571. 

3. Garofalo, Cnrr,irjilcgy (Boston, 1914), pp. 378-381. 

4. AschafTcnburg, Crim crj its rtprezsior,, p. 266. 

5. Note 2, supra, p. 571. 

6. A number of men have been brought out for execution at the command of his father. Prince 
Satyavan gives vent to his thoughts thus ; “ Sometime virtue assumes the form of sin and sin assumes 
the form of virtue. It b not possible that the destruction of indiriduab can ever be a virtuous act.” 
Thereupon Dyumatsena obscives, " If the sparing of those who should Jk Idlled be sirtuous, if robbers 
be spared, O, Sat^-avan, all dbtinction between sirtuc and sice will disappear.” Satj-Svan rejoins ; 
“ Without dcstrosing the body of the offender, tlie King should punbh him as ordained by the scrin- 
ture. The King should not act otherivbe, neglecting to reflect upon the character of the offence and 
upon the science of morality. By Idlling the wrong doer, the King kills a large number of innocent 
men. Behold ! By Idlling a single robber hb wife, mother, father and children all arc killed. When 
injured by wicked ‘persons the King should, therefore, think seriously on the question of punbhmcnt. 
Sometimra a tricked penon b seen to imbibe good conduct from a pious person. It b seen that good 
children spring from woeked persons. The woeked, therefore, should not be exterminated. The 
exterminadoa of the wicked b not in coraonance with eternal lasv. By punching them gently, by 
depriving them of all their riches, fay chsips and imprisonment, by disfiguring them they m'ay be 
made to expiate their offences. Their relatives ^ould not be panbh«i by infliction of canital punbh- 
mcnt on theta.” Sen, Per.s'ogy, Oli cr.i P\rx, lagorc Law Lectures, 1929, pp. 93-95. 
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obsen-es tliat some of the most telling arguments against capital punishment wen 
found therein %vhich in tiie igth and 20th centuries have begun to agitate th( 
legislators and adrmnistrators of the west. Xhey are ; the inherent unrighteousnes! 
of taking life for life, the unrighteousness ofpunishinginnocentpcople suclTas childreii 
and dependents by taking the life of the bread\‘.inner of the family, the loss to the 
State of possible good citizens in the prospective children of the condemned, and the 
loss to the State of the individual who might have been reformed and become a 
useful citizen. This shows tliat the ancient Hindu Penologists were keenly alive 
to this vexed problem of sociologj' and penal philosophy of the present era. 

Abuse of this fonn of punishment led to a reaction against the same from the 
beginning of tlie sixteenth century. It has been said that in 1 780 there were about 
240 capital crimes in England and no less than /2,ooo people ivere during the reign 
of Henry \TII, reported to have been executed mostlj' for trivial ofieiicesk For the 
modern period, the logical starting point for tliis crusade is the year 1762, when 
Beccaria ivTOte his essay on Crimes and Punishments. Beccaria maintained that 
since man ivas not his own creator, he did not have the right to destroy human life, 
eitlier indiHdually or collectively®. 

Tlirough Jeremy Bentham and Sir Samuel Romilly, Beccaria's ideas seeped 
into English drought.' The moi'ement to eliminate the -widespread application 
of capital pumsiuneut began ^•^i^en Sir Samuel Romilly asked Parliament in 1808 
to abohsh the death pcnaltj' for some of the two hundred or more crimes that were 
capital offences at that time. By the middle of the nineteenth centuiy’ only 4 crimes 
were subject to capital lew and by the middle of the twentieth centuiy, capital 
punishment for murder has been so restricted that there are now only two or three 
executions a year.® ' . 

In our otvn times, the wisdom and justice of the death penalty has been ques- 
tioned time and again in various countries of the world including India*®, where 
capital punishment is still retained on tlie Statute Book. The Hte SpKikcr of the 
Lok Sabha Itlavlankar in 1954 described it as “ the last vestige of barbarism.'*** 
Leading modern criminologists have described the whole concept of capital punish- 
ment as “ scientifically and historically on a par trith ^Urological medicine, the 
beh'ef in tritchcraft, or the rejection of biological evoludon.”^- 

Tl 

An attempt is made in this paper to examine the arguments for and ag.ainst 
death penalty in a dispassionate manner and to see svhich -sray the balance is tilted. 

The two most important arguments advanced by the retentionists are tliat of 
retribution and deterrence. 

-The retributive theoiy' is based on the premise that tlie criminal has committed a 
terrible crime and as a result an imbalance has been created in society’. In order 
to “get ei'en ” or to restore the balance, the criminal ought to die, othensise, the ' 
friends and relatives of the victim, as well as the general public, trho demand and 
expect satisfaction, may take die law into their own hands and may even lynch 
tlie criminal. In India, cases -ivhere the friends and relatives of the victim or the 
general public have taken the law into tlicir own hands to lull the murderer arc 


7. Cliford Kirkpatrick, " TJa D'dh Pc.dtjr Pcit cr.i PrestrJ'' ia Juiia E. Johnson, Ccpzlcl 
Pur.isfdurJ, "Sew -Vork, The H. \V. V.'iUoa Company (1939), p. 10. 

8. Hermann Mannheim (ed.), Pic-.'rrs ii Ciinir.c’.cgr (1950), pp. 33-39, 45-46. 

9. Tuttle, Ter Crvscir A^clrsi Cciilcl PidishrrrJ ir. Crczl Briicir. (1951), p. 1. 

10. .Attempts for abolition of death penalw were made in the Indian Parliament in 1956. 1953, 
and 1961. On 24ih August, 1955, Shri .Mukund Lai .Agrau-al moved a Bill in the first Lok Sabha 
for amending the Criminal Law to abolish Capital Punishment. On 23rd Xer.-ember, 1955 the Bill 
is-as rejected by the Government. 

■ 11. Quoted in Pmlsiid: — IrJie, October, 1955 (\'ol. I, No. 1) p. 39. 

12. Hany Elmer Barnes and Xeglej- K. Teeters, Xes Hdizers ir. Crir-.ir.^b’’-} (3rd 
Edition), 1961, p. 314. 
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few and far bet^v'ecn. This is due to a variety of historical and social factors^®. 
Even in countries like the U.S.A. where lynchings were once common are no\v on 
the decline. The argument that there is a possibility of more killings by way of 
satisfying feelings of revenge need not therefore be eonsidered as an obstacle for 
the abolition of capital punishment, particularly in the social context of this country. 

Further, it may be asked, how can a second death bring “ satisfaction ” o^ 
restore the balance which was tilted by the first murder ? Capital Punishment, 
in fact, brings no sense of relief or satisfaction to the victim’s relatives. On the 
contrary, by a ^vell-planned and properly executed prison labour the murderer 
may be made to support the victim’s family and dependents as is being done iiv 
Sweden and other western countries. This is the right way of sy-mpathising -with 
the victim’s relatives. Thus, it may be seen that execution of the murderer neither 
pleases the conscience of the community nor satisfies the friends and relatives of the 
deceased. 

Further, it is obvious that the demand for retribution cannot be permitted to 
control the policies of the State in its treatment of criminals, for this would tend 
to encourage and strengthen the ver^' motives that might destroy'all collective 
action. Sheldon Glucck criticises the retributive theoiy and opines that to 
“ base a policy of social protection upon the hatred of those who commit such acts 
is both uneconomical and unjust.” ^®It Cappears therefore that Capital Punishment 
cannot be supported on the theory of retribution. 

The second strongest argument for the retention of the death penalty is its 
supposed deterrent effect. The retentionists contend that the deadi penalty is far 
more powerful and effective deterrent than life imprisonment and tJiat it svould 
discourage criminal conduct on the part of those -irho arc aware of its existence. 
That it is not deterrent and that the argument is purely a historical survival is 
amply illustrated by the follotving instances. 

(a) Dr. George W. Kirchwey, in a speech made in 1923, illustrated the 
absurdity of tliis claim. 

On 2ist June, 1873, ten men were hanged in Pcnnysylvania for murderous 
conspiracy. The Nc^v York Herald predicted the ■wholesome effect of tlic terrible 
lesson. “ We may be certain ”, it said editorially, “ that the pitiless seventy of the 
law wall deter the most ^\■icked from anything like the imitation of these crimes.” 
Yet, the night after tliis large scale execution, Uvo of the -witnesses at the trial of 
these men had been murdered and within two -^s’ceks five of the prosecutors have 
met the same fate.^®. 

(b) In U.K. pocket-picking became so common in the crowds assembled 
to ^vitness the public hangings of pick-pockets that hangings had to be made private. 

(c) “ The jilted lover who kills his swcctlicart, the jealous paramour ^vho 
murders this mistress and the disillusioned husband -^v’ho fatally stabs his faithless 
wife arc all rash, impulsive and inflamed persons beyond control. .. .Only after 
the act has been committed do they reflect upon the futility and enormity of their 
behaviour. No question of deterrence arises for these classes. In possibly the 
majority of cases murder is unpremeditated and is the result of some uncontrollable 
passion, cupidity, lust, revenge, jealousy, anger, fear, pity, despair, self-righteous 


I 13. Tlic Law Commissioners in tlicir report on the Indian Penal Code, at one place -olBeia cd : 
‘ . . In this country’ the danger is on the other side, the people are too little disposed to help themselves ; 
the patience with whidi they submit to the cruel deprad.ations of gang-robbers and to trespass and 
mischief committed in tlic most outrageous manner by bands of rufHans, is one of the most discouraging 
symptoms Mhich the stale of society in India presents to us. . . 

14. None of the States in U. S. had a reign of lynch Law after the death penalty was abolished- 
Tlic number of haichings actually dccrc.ascd in Wasbington. Oregon, North Dakota .and .Arizona 
after the death pcnaltv was abolished from dicir codes. Resides, in general, hatchings have liecn 
most frequent in the States which have continued to execute criminals. 

13. 41 Harvard Law Review, p. 543. 

IG. Quoted by Barnes and Teeters, Note 12, Supra, p. 315. 
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nessj political fanaticism' and The deterrent effect of capital punishment, 

certainly cannot fiinctionj when murders are committed in such a psychological 
state of mind. Thus murders committed as a result of psychopatliic compulsions 
or in fits of rage are relatively immune to the deterrent effect of the death j enalt\-. 
No form of deterrence short of overt phj-sical restraint before tlie death, could sen-e 
to avert such murders. The same is true of those who commit murders as a result 
of defective personality or highly unfortunate social emironment. Nor can tlie 
death penalty be supposed to act as an effective deterrent in the case of the profes- 
sional gunman. He realises that even if sentenced to death, he may have this 
sentence commuted to life imprisonment and may ultimately be pardoned and 
j.estored to a life of fireedom. 

{d) Punishment of death is selective and so not deterrent in effect. It is 
not in all cases of murder tliat death penalty is a^^'arded. In India out of 1 1 ,000 
homicidal deaths in 1961, death penalty was imposed in less than 200 cases. . 
In other words out of ever)' no prosecuted only a ^vere hanged or the number execu- 
ted varied bettveen i and 1.8 per cent. ANTiat deterrent efiect can there be in such 
circiunstances ? 

Thirdly, some who favour death penalty claim, that it is cheaper than the cost 
of maintaining a prisoner for life, at the taxpayer’s expense. Se\-eral criticisms 
have been advanced against this argument. In the 'first instance, it may sound 
ridiculous to advance the theor)' of cost in a social A\-elfare state. Secondly, if thb 
applies to those who are condemned to die, it may be applied to all prisoners who 
are being maintained at public expense. The same argument Sutherland points 
out, -would apply to many other dependent and pathological classes. Another 
leading Criminologist Taft obsen'es that it is a “ suSicient reply that the injur)' to 
humanitarian sentiments involved in -wholesale killing of social ineffectives would 
far more Ilian off-set the sa\-ing in money.”^®. Thus the argument of economy 
cannot have much weiglit in the controvers)' over the death penalty. 

Fourthly, retentionists have argued that capital punishment exerts a eugenic 
influence. This argument is -^vholly unsound. Though heredity may cause a 
certain t)'pe of defect in one individual, environment may ca'use the same t)-pe of 
defect in another. Caldivell obsen'cs-® that the overwhelming complexity of the 
problem would provoke a public demand for nothing less than a ver)' carefully 
planned and administered series of examinations that science can provide. He 
further observes that one should not overlook the possibility of using sterilisation 
as a substitute for execution in many cases, since sterilization would be just as effective 
as death in prei'enting procreation. 

Lastly, it is contended that it is the only method of eliminating the hopclcs* 
enemy of society. It has been argued that escape from prison, commutation of 
sentence, and pardon are wav's that criminals, helped by their friends, have found 
convenient for escaping life imprisonment. In actual practice, life imprisonment 
is not alvs’ays what its name signifies. The retentionists ask : ' why should society 
have him with the constant menace of his release and subsequent depradations?’ 
Gillin replies -1 that it would be begging the question when we assume that any 
person is a “ hopeless ’ enemy of society. In the present state of our knowledge 
all that we can do is to rely upon a carHul study of the criminal’s antecedents, his 
previous history and his mental and physical condition and arrive at a conclusion 
as to tlie probability of Iris hopelessness. If only we could be sure tliat he is in- 
corrogible, only then this argument would have some force, othens-ise not. 


17. Capiisl Ptir.iskTncrJ Me:: ir. India", hy M. 1.. .Aeans-al, Ex-M. P., A.I.R. 1953, jOTmil, 
p. 69. 

18. Tlie Minister in the Afrairtiy of Home -Afiairs quoted these figures on the floor ofthc Par'ii- 
incnt in reply to a question relating to death penalty : Slstis~nnr., dated 20lh December, 1953. 

19. Taft, Crinnr.sh^ (Revised Edition, 1950), p. 330. 

20. CMwcW, ‘ mjr is Ih: D:nlh PfnnUjr Silaiard', Criminoloev, A Boat of Readings (1953), 
p. 543, 

21. Gillin, Crlninohgj end Pfr.c’cgy Edition), p. 355. 


i] THE SUPREME COURT JOURNAL. 35 

Amongst tlie several arguments advanced by the abolitionists, the following 
important ones may now be examined. 

(1) Capital Punishment is opposed on the ground that it is irrevocable and 
irreparable. Borchard has presented some 65 cases of “j'ustice gone astray,” of 
which sg ^vere erroneous convictions for murder. 

It may be argued that certain amount of harm would be caused in cases jivhere 
other forms of punishment are inflicted on innocent men also. But this cannot be 
helped as this is incidental to the fallibility of human judgment itself. In other 
cases of punishment, however, there remains room for redress and even to compen- 
sate the sufferer, \vhcrcas in cases of death no reparation is possible. Bound up 
■with this is the fact that after a person is executed, there is no incentive on the part 
of anyone to hunt up evidence which might establish his posthumous innocence 
or the guilt of otliers. 

.Shri N. G. Chatterjee while strongly supporting the Bill for the abolition of 
Capital Punishment in 1956 cited-’ several examples where innocent persons had 
wrongly been executed. In Illford case, the innocent tvife of the murderer was 
also hanged. Anotlier member of Parliament quoted cases where persons tvere 
executed ten minutes before the reprieve orders were received. 

(2) Death penalty is retributive in nature. This motive in the treatment of 
the criminal has lost its po\s-cr in most reflective minds and modern criminologists ' 
have denounced the same. It may be conceivable that Capital Punishment may 
be viewed by tlie society as a ■whole as a means of protecting itself by eliminating 
its enemies. This contention is not entirely valid inasmuch as offenders usually 
sentenced to death are not necessarily habitual criminals. As the present society 
can devise effective ■^vays in tvhich the criminal should be dealt with in relation to 
himself as well as to the society at large, there should be little justification in taking 
a life away and foreclosing the door of any possible reformation. 

(3) It is not reformative. In fact. Capital Punishment indicates tlie im“ 
possibility of reformation. Theoretically if it is possible to reform a man, no avenue 
to reformation should be closed and death penalty certainly prevents reformation. 

(4) It is not deterrent in effect. It is pointed out that there are no more 

crimes in tvhich death penalty has been abolished than in those in which it is to be 
found. Gillin points out that our experience shows that death penalty is not neces- 
sary for social protection. Professor Sellin has obseia’cd : “ The death penalty 
probably can never be made a deterrent. Its very life seems to depend on its rarity 
and, therefore, on its ineffectiveness as a deterrent Results of statistical studies 

in the U.S.A. indicate tliat Capital Punishment docs not have any significant effect 
on the frequency of crimes punishable wth death. Caldwell observes tliat similar 
studies conducted throughout western civilisation point to the same conclusion 
regarding other countries. 

(5) It diminishes the certainty' of punishment. It is the common experience 
that juries often will not convict when they know that the penalty' is death. Con- 
sequently, in those cases the death penalty is the excuse for acquittal and results in 
the escape of the criminal from social treatment. If Capital Punishment is done 
a^^vay witli entirely juries arc more likely to conNuct and thus society is protected 
in greater measure. Calvert cites a petition by English bankers in 1830 for abolition 
of tiic death penalty for forger)' on the ground that convictions could not be secured 
because of the severity of the death penalty and for the authorization of a less 
severe pcn.alty in order that their property might be protected more adequately.” 

22. Borchard, Ccr.Ticiir.g The Inr.ecent, (1932). Lawes has pointed out that between 1889 and 
1927, 50 (12.3 per cent) of tlie 406 perrons sent to Sine; Sing for c.secution were found, on reconsider- 
ation, to have been sentenced in error ; See Sutherland, Prin.-iphs of CrirTihihg/ (fifth edition), 
pp. 297, 298. 

23. “Cr.pi!-^! Pi!::ish'T:er.{ Mere /e India", by M. L. Agarwal, E-x.-M. P., A.l.R. 1951 
(Jour.), p. 69'. 

24. Giliiiis, Cri-nhehsj cxd Priologj!, 3rd cdon., p. 551. 

25. E. R. Giivcrt, Capital Par:ishn\eni in the Tecentietk Cer.turpr (1927), p. 15, 
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( 6 ) It^ violates our humanitarian sentiments : To-day man recoils ■svith 
great horror than ever before from capital punishment. Society places upon a 
certhin individual this brutalizing taslc of taking a life that no one of its members 
wishes himself to take. Men can take life in self-defence or in the heat of passion 
and have a relieving sense of justification, but to take life in cold blood causes all 
the humanitarian sentiments developed in thousands of years- to revolt. 

(7) It creates a morbid s)-mpathy in man and evokes his latent sentiments 
occasionally resulting in crimes. TJiis morbid sensationalism that surrounds the 
execution of the penalty is not only a most unhealthy social influence, but may 
actually deflect towards violence that self-dramatising vanity which so many 
murderers have been obseiwed to display. 

( 8 ) It leaves the family of the offender in miser}' and poverty by taking atvay 
its source of income. 

(g) Social conditions have greatly changed since the time when this form of 
punishment was considered almost indispensable. "With advanced police systems, 
this punishment is not at all necessar}' nor desirable. 

(10) It gives no scope for individualization of punislunent as it is not possible 
to choose from a greater variety of penalties and apply the most suited to the indi- 
vidual concerned. It is not necessarily the same punislunent that deters all criminals. 

(11) It is not uncommon for men and women to sit in the death house for 
several years before their cases are finally settled one way or anotlicr.-® This 
long mental torture is a social paradox. The machinery of justice calls for the d^th 
penalty but at the same time insists on due process. Much of tliis could be elimi- 
nated if the death penalty ■were abolished. 

A deep reverence for human life is worth more than a thousand executions in 
the prevention of murder and is in fact the greatest security for human life. John 
Bright has rightly remarked-' that “Capital Punishment whilst pretending to 
support reverence for human life, does in fact, tends to destroy it.” 

IVith this brief analysis of thearguments in favour andagainst Capital Punisli* 
inent, the legal position of the same in the Indian Lai\' may noii' be examined. 

Ill 

Under the Indian law of murder a person may find himself condemned to_ 
death on vicarious or constructive liability for the offence committed by someone 
else thouo-h he might not be conscious of having done any killing or participating 
in killing."^ All that the Court has to find is fliat the accused was one of the unlawful 
assembly whose conunon object was ‘murder ’ although there may not have been 
anv common intention and participation by the accused in the actual commission 
of that offence. Varadachariar, J., of the Federal Court in the case reported in 
A.I.R. 1944 F.C. 35, found that common intention of crowd and some act on the 
part of tlic appellant had both to be inferred from the fact that the deceased was 
murdered and tliat the accused was one of the crowd which ran to the place ivhcn 
the deceased was chasing some of the rioters. The dc.ath sentence of the High 
Court \vas confirmed by the Federal Court. TJiis shows how harsh our law is and 
the amount of incalculable harm it docs to innocent persons. 

The Indian Penal Code prescribes death penalty for tlie following offences : 
(i) "Waging or attempting to ■wage war, or abetting waging of %var against the Govern- 
ment of India (section 121) ; (2) Abetment of mutiny, if mutiny is committed in 
consequence thereof (section 132): (3) Giving or fabricating false evidence upon 
which an innocent person sulfcrs death (section 194) ; (4) Murder (section 302) ; 
(5) Murder by life convict (section 303); (G) Abetment of suicide of child or insane 


26. The well-taiow-n case of Canl Chessman in California, and the “ Fiestera-illc Bop ” in Pen- 
nsj'lrania are ts-pical. .-\!1 airaiicd death in their respective death houses for some cijrht or more 
years. Tlie Pcnnss-lvania men had their sentences commuted to life imprisonment in 1956 after an 
interminable legal battle. The position in India is no better. Cases arc not svanting in India where 
this torture svas experienced for considerably long periods of time. 

27. Quoted by .-Vrthur Kocstlcr in Reflertiorj ort Hceging, (1957), 
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person (section 305) ; (7) Attempt to murder by a life convict, if hurt is caused 
(section 307) ; (8) Dacoity with murder (section 396). 

Out of the eight different offences for whicli death penalty has been prescribed 
only in two case, i.e., murder by a life convict, (section 303) and attempt to murder 
by a life convict, ifhurt is caused (section 307), thejudgeis Icftwithno discretion 
but to punish the offender with death. In all the other six categories of offences 
the Judge is permitted to exercise his discretion to impose death penalty or a lesser 
sentence.-® 

It may notv be asked whether we can recommend that Capital Punishment be 
struck off completely from the Indian Statute Book. Perhaps it may not be 
advisable to do away with it altogether. Offences undci section 12: which threaten 
the very basis of an organised society and the democratic set-up of functioning 
therein, may justify the extreme penalty. Further, incorrigible murderers who 
arc beyond the reach of any possibility of reformation may also be tieatcd with 
Capital Punishment. Imposition of the death penalty for other offences has 
become questionable in view of the changed concept of punishment in the modem 
times. * 

IV 

The concept of punishment has undergone radical changes during the past 
hundred years. It is recognised on all hands that punishment is no longer retri- 
butive in the sense of satisfying the feelings of revenge of the victim. The principal 
object of punishment today is protection of society and this is achieved partly by 
deterrence, by preventing him (and others) from committing crimes in future. 
Friedmann observes-® that emphasis is now increasingly laid on the reformative 
aspect, the result being that except in tire case of incorrigible offenders, the State is 
employing ev'erj' means of correction and rehabilitation. In fact, the tvay in tvhich 
criminals arc treated, has today, become one of die unfailing tests of modern civili- 
sation. 

jS'Iany countries today have abolished the death penalty, though some of them 
with qualification. This is eloquent proof that society can control its criminal 
clement without resorting to this extreme tj^pe of punishment. Barnes and Teeters 
observe that “ survival of the penalty is due citlicr to lethargy or hysteria.”®® It 
has been abolished in Austria, Belgium, Denmark, Finland, Iceland, Italy, Portugal, 
Netherlands, Switzerland, Sweden, 'West Germany, Lithuania, Turkey and Nepal. 
Most of the Latin American countries have no capital punishment; e.g. Argentina, 
Ecuador, Columbia, Costa Rica, Peru, Uruguay, Venezuela, Panama and Mexico. 
The following States in U.S.A. have abolished death penalty : Maine, Michigan, 
Minnesota, North Dakota, Rhode Island, Wisconsin and Delaware. The Royal 
Commission of U.K. on Capital Punishment in 194B after due investigation came to 
the conclusion that none of the abolitionist countries were drinking of reintroducing 
Capital Punishment in their respective Criminal Codes. Following the recommen- 
dations of the Royal Commission for its abolition, England was thrown into a long 
drawn-out debate on this issue. The House of Commons voted to abolish the 
pcnaltv', but the House of Lords refused. Later, a strange compromise was adopted 
in which only certain ta-pes of murders would be visited with death penalty.®^ 


28. Before the deletion of the preWous sub-scclion (5) of section 367 of the Code of Crimin.i I 
Procedure, by .Act XXVI of 1955, the sentence of death was the norma! penalty for murder and a 
lesserscntencc could be passed when there was any c-vtenuating circumstance. Xow the question 
ofproper sentence when the accused b com icted of an offence punishable with death is to be 
decided, not on any assumption of that nature, but like any otiicr point for determination with the 
decision thereon and the re.asons for the decision. 

29. Friedmann, it c C5e-“>S Sc'Kij (1959), p. 160. 

30. Harrv- Elmer Barnes and Xeglay K. Teeters .Vne I!:rizo~^ ft Cri-ttesis^y, 3rd cdn., p. 312. 

31. In an explanatory’ memorandum to the Homicide Bill (uhidi later became the Homicide' 
Act, 1957), the two controversial clauses were described as follows : — 
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The practice of the primitive man of complete blotting out the culprit, should 
>aeld place to the faith of the modern man : ‘ the re-alignment of the client to his 
proper place in society’s pattern’. The importance, significance and the need for a 
changed outlook in penological methods is slo^s'ly being realised in India. ' A few 
members of Parliament in 1956-58 and 1961 made eloquent appeals for tlie aboli- 
tion of capital punishment. 

Looking at the institution of Capital Punishment from this background one 
arrives at the conclusion that death penalty in this era is wholly unscientific and 
completely out-dated. In the -world of today, ^^'ith its humanitarianism, incrcping 
impersonality in social relationships and growing belief in tlie po\s'ers of science 
death penalty has undoubtedly become an unacceptable and ineffective method of 
punislunent and is largly being replaced witli imprisonment, in -which the emphasis 
is more and more upon a scientific programme of rehabilitation. It may, as 
best, be retained as an experimental measure, mulalis mutandis, for certoin 
classes of murders only as in U. K.®-, apart from inflicting the same on incorrigible 
offenders and for offences falling under section 121 of the Penal Code. 

It has been announced that the Law Commission has been asked to enquire into 
the question of the abolition of Capital Punishment in India and the results of 
its investigations are awaited with great interest by every enlightened individual 
in the countr)'. It is everybody’s earnest hope that the Law Commission by its 
findings would not turn the clock back by a few decades but ^^•ould recommend ' 
abolition of Capital Punishment and thus help reorientation of the principles of 
substantive Criminal Law of India on the foundations of modern penological 
thoughts of today. 


“ Clause 5 presen-es the death penalty for murders in the course of furtlicrance of theft ; murder* 
by shooting or by causing an explosion; murders in the course of resisting arrest or of escaping legal 
custody, murders of Police Officers; in the execution of their duty and persons assisting them, and 
murders_ by prisoners of prison officers. in tire execution of their duly and persons assisting them. 
Sub-section (2) pros-ides that svhere tsvo' or more persons arc guilty of such murder it shall be capital 
murder only in the case of a person svho actually kills or inflicts or attempts to inflict serious injuries 
on the victim, or svho uses force on the victim in .tire course of an attack on him. 

Clause 6(1) preserves the death penalt)- ss-here a person convicted of murder has prcs-iotisly been 
convicted of another murder done on a different occasion and both murders done in Great Britain. 

Clause 6 (2) enables two or more murders to be charged in the same indictment and (unless 
separate trials are desirable in the interests of justice) to be tried together ; where a person is cons-icted 
of two murders tried together, but done on different occasions, clause 6 (1) is to apply as if one con- 
snetion had preceded the other.” 

32. Hall -W'illiams in his “Dnxtopmcnls Since the Homicide Act, 1957” observes that there is a 
growing resentment at the Act and it has been described as a hi^cless attempt at a compromise He 
asks whether it is worthwhile continuing the lasv about capital murder in order to hang on an 
average 4 persons each year out of an average total of a hundred or more murderers is debatable. 
One might add that as Prof. Edmond Cahn has said, “a poor legal test of responsibility can aggra- 
vate thesvrongs of Capital Punishment, but a satisfactory test cannot remove them”. Hall ^Villi3ms 
further observes that however successful the efforts to provide a satisfactory basis of legal responsibility 
for murder may have been, particularly in connection sWth the vexed problems of mental disorder, it 
caimot be denied that the major part of the difficulty in this regard would probably disappcir 
overnight with the abolition of Capital Punishment. S«: Tuttle TheCmsade Against Capital Puniskvei 
in Great Britain, (1961), pages 164-165. 
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[SuPRBME Court] 

F. B. Gajendragadkar and 
K. C. Das Gupta, JJ. 


The Workmen of Subong Tea Estate 
rep'esented by the Indian Tea Employees 
Union v. The Outgoing Management of 
Subona Tea Estate. 
C. A. Nor 132 of 1963. 

{XIV of 1947), sections 25-F and 25 -G— Retrenchment 


2nd December 1963. 

Industrial Disputes Act 
of the employees. retrenchment ostensibly effected by 

It is not disputed , Yt-ndor Company represented by Mr. Ham- 

Mr. Hammond is invalid ^ ^ould fohow that the retrenchment must 

mond had ceased to be employer then lUvould^^^^ 

.be deemed to have been effected by . effected by the Vendee, it has not 

It is oon^ded that if the r^trenc meM 

.complied with section 25-F or section retrenchment invalid, and 

.that failure to comply with s^tion^ have been 

■so would the failure ^o comp y j j- the rule prescribed by section 25-G. 

? 5 oy«^=" o„Fy wh« it it shotvn that any employee hat 

become surplus in the undertaking. . ument of the 8 workmen being 

That being so, terminated relationship of employer and 

invalid in law, cannot be said to aa\e leru workmen concerned. 

^Sployee between the Vendee, continuity of se 

They are accordingly entitled to j. the period between the date of the 

also be entitled to f ^heir full P In this connection, it has been 

Tetrenchment and the dfe of their reinstate retrenchment 

•brought to our notice we c^Q-j^ke in that behalf is that when the Ven- 

-compensation. The only J . thm their back wages, appropriate adjust- 

i^rsSdt 

sation received by each one . Advocate, for Appellants. 

«.ah. ...-■ dW., A^vo. 

Advocates, with him), for Responde nt No. 2. Appeal allowed-. 

G.R. 


South Indian Bank, Ltd. v. 

A. R. Chacko. 
C.A. No. 178 of 1963. 


[Supreme COURT] 

p. B. ‘ 

K. C. Das Gupta, JJ. 

27 :i December, 1963. 947 , ^tion 33-C {2)--Industrial Disputes 

Industrial Disputes Act {XIV oj ^ h 

^Banking Companies) Decision ac K y concluded by the decision of 

" Th^ first objection raised by ®ank i| ^^3 ^ 3 

Ibis court in r/,c 1963 ^^^re it has been held that such an application 

■bv workmen lies under section^ Q ^ workman in the position of 

It is pertinent to the rank of an officer from that of a workman be 

-Chacko vwld on f o®?bon to th allowance which he would have 

financially a loser by .b=‘"S ^ b j ^^hout obtaining sufficient recompense 
cot as a workman supOT^ ° j. managcrial and admin-s- 

for the same think that this so-called promotion to officer s 

trative duties.^It] nSX'und'othe effect of the recommendations of the Sastry 
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Award for this supervisory allowance. It is difficult to understand other^vise that 
persons with higher responsibilities and managerial duties to perfonn would in fact 
be getting less in rupees and annas than what they would be getting as workmen. 
In the circumstances, the finding of the Labour Court that the respondent was a work- 
man entitled to the benefits of the Sastry Award cannot be successfuUy challenged. 

M. C. Setalvad, Senior Advocate (J. N. Hazarika and K.P. Gupta, Advocates^ 
with him), for Appellant. , , , t- 

M. K. Raniamurihi, R. K. Garg, S. C. Agarwal and D. P. Smgh, Advocates of 

Mjs.^tamurthi & Co., for Respo ndent. dismissed. 

[SU^RE^^E a)URT] , - 

A'. Subba to, M. mdaymmi, and Mo toala Den v. 

3rd December, 1963. ' C.A. hjo 560 of 19^. 

Limitation Act {IX of 1908), section 20 a^ Articles 116, 120 and 132-Transfer 

of Property Act {IV of mi), section e'&{l){d). - , ^ ^ 

The Hiah Court of Madras was rightin holding in Pm-ayi 
I L R aSo) Mad. 872: (1940) 1 M.L.J. 766, that amortgagor who has lost aJl inter^t 
It, ' nmnertv cannot bv payment of interest or principal within the" 

in the ™°^S^Sed p P ^ person on w'hom the interest has devolved. But the 
meamng of on 20 bmd tte pe^ra on^n^_^^^ 

inortgagor s ^^d interest, and such payment hawng been made- 

of 100 tow'ards t P P Anni 1925 the plaintiff’s claim to enforce the mort- 
JaS^Sd'llthAniust, at the date of the snit not batted by limitation. 

- k suit fot afot^ment^e^petso^ --y 

when mortgagor has right to sue where the mortgagee is deprived of 

the Lirmtation Act, secured in his possession of the mortgaged 

the mortgage secunty or wh ^gUygred to him as agreed, the claim maintainable 

property or ''^^ere possesion of limitation for a suit to- 

by the mortgag^ is one for oomp^atm^^ 

recover the mortg^e mon J p ^ p rhe mortgage security possession and not 

SrmoXfrnoy is tapayab^ = v. .iW. I.L.R- 

s“c. ^unre'^id O- Advocates of Mis. Rwmmmbi S Co.. 

Advocates, for Appellant. „ j , -nt^ 1 

, P. K. Chosh. Advocate, for Resp ondent H . . 

G.R* 

[SuPREiffi ^ Virdhachalam Pillai dv 

Kwiooand , ’ Chaldean Syrian Ban^LtoTrichur. 

N Rajagopala Ayyangar, JJ. ^o. o47 of 1961. 

3rd December, 1963. r r .t ■ .t u. c r ■ 

Hindu Law-Son's liability for the payment of fathers debt— Scope of pious 

obligation. lawyers the repayment of a debt was conceived of not merely 

aca leSl obligation which had been un^rtaken when the debt was incurred 
Tinn reoavment w'as considered a sin. The duty of relieving the debtor from 
this rin wa? fSened on his male descendants to the third de^ec The duty being 
thus rdirious, it was held not attracted if in its nature it was illegal, or immoral, i.e., 
inub rcuc Whatever mieht have been the extent of the son’s liability according 
?l^the Hindu’law-eivers. under the Mitakshara law as administered in all the States, 
th- liaMitv of the^son, erandson, great grandson etc., w;^ not treated as a personal 
liobMity but as dependent on his becoming entiUed to family assets and that it extendeu 
to the entirety of his interest therein but no more. 
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r. N. SiibroTTUmia Iyer, Senior Advocate (Af. S. Narasimhan and M. S. K. 
Sasiri, Advocates, with Mm), for Appellant. 

A. V. VisM-matha Sasiri, Senior Advocate (r. S. VenkatesMora Iyer, K. Jayaram 
and R. Ganapathi Iyer, Advocates, with Mm), for Respondent No. I. 

G.R. — Appeal dismissed. 

[Sotresie Court] 

P. B. Gajendragadkar, The Associated Cement Staff Umon v. 

R. N. Wanchoo, and The Associated Cement Co., Ltd., Bombay. 

K. C. Das Gupta, JJ. C. As. Nos. 1 to 5 of 1963. 

3rd December, 1963. t 


Industrial Disputes Act {XIV of 1947), section 9 {dy— Applicability of principles ■ 
of res judicata — Working hours — Number of holidays. 

It is true that too frequent alterations of conditions of service by industrial 
adjudication have been generally deprecated by tMs Court for the reason that it is 
likely to disturb industrial peace and equilibrimn. At the same time the Court has 
more than once pointed out the importance of remembering the dymnamic nature 
of industrial relations. That is why the Court has, specially in the more recent 
decisions, refused to appl}- to industrial adjudications principles of res judicata that 
are meant and suited for ordinary civil litigations. Even where conditions of service 
have been changed only a few years before industrial adjudication has allowed fresh 
changes if convinced of the necessity and justification of these by the existing condi- 
tions and circumstances. Where, as in ^e present case, in a previous Reference 
the Tribunal had refused the demand for change, there is even less reason for saying 
that that refusal should have any such binding effect. It is important to remember 
in this coimection that working hours remained unchanged for many years in this 
concern and during these years, considerable changes have taken place in the country’s 
economic position and expectations. With the growing realisation of need for better 
distribution of national wealth has also come an understanding of the need forincrease 
in production as an essential pre-requisite of which greater efforts on the part of 
the labour force are necessary. That itself is sufficient reason against accepting the 
argument against any change in working hours if found justified on relevant consi- 
derations that have been indicated above. We are satisfied that in arriving at the 
figure of 36 working hours in a week the Tribunal has given proper weight to all 
relevant considerations. 

It may also be mentioned that in Pfizer Ltdis case, (1963) L.I.J. (Vol. 1) 543, 
this Court has fixed 16 as the number of holidays for the workmen. We see no 
reason why in the present case also that standard should not be followed. 

We therefore allow the Company’s appeal (C.A. No. 3 of 1963) on the question 
of holidays and fix the munber of holidays at 16 instead of 21 as awarded and dis- 
miss the workmen’s appeal (C.A. No. 2 of 1963) on the question of hohdays. This 
award of 16 holidays in a year will come into effect from the year 1964. There will 
be no order as to costs. 

Madan G. Phadnis, Advocate and M. K. Ramamurthi, R. K. Garg, S. AgarwaJ 
and D. P. Singh, Advocates of Mjs. Ramamurthi <S? Co., for Appellants. (In C.A. 
Nos. 1 and 2 of 1963) and for Respondents in C.A. Nos. 3 to 5 of 1963. 

M. C. Setalvad, Senior Advocate (J. B. Dadachanji, O. C. Mathur and Ravinder 
Narain, Advocates of AJ/j. J. B. Dadachanji & Co., with him), for Respondents in 
C.A. Nos. 1 and 2 of 1963 and Appellants in C.A. Nos. 3 to 5 of 1963. 

G.R. Company's appeal allowed. Work- 

mens appeal dismissed. 

[SupRE>tE Court] 

A. K. Sarkar and • State of Gujarat v. 

K. N. WoJichoo. JJ. Jethalal Ghelabhai Patel. 

Gift December, 1963. Cr, A. No. 193 of 1961. 

Factories Act [LXIII of I94S), sections 21 (I) (n) (c) and 92. 

No doubt the default on the part of the person accused has to be established 
by the prosecution before there can be a conviction. It has to be observed that 
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section 21 (1) (iv) (c) requires not only that the dangerous part of a machine shall be 
securely fenced by safeguards but also that the safeguards “ shall be kept in position 
while the parts of the machinery they are fencing are in motion or in use”. We 
should have thought that the words “ shall be securely fenced ” suggested that the 
fencing should alwaj's be there. The statute has however put the matter beyond 
doubt by expresslj' saying that the fencing shall be kept in position while the machine 
is working. That is the default that has happened here ; the fencing was not there 
when the machine had been made to work. This is an admitted fact and no ques- 
tion of establishing its arises. 

It seems to us clear that if it was his dutj' to exercise due diligence for the purpose 
in a case where he could establish that somebody else had remov^ the fence, it would 
be equall}" his duty to exercise that diligence where he could not prove who had 
removed it. If it were not so, the intention of the Act to give protection to workmen 
would be wholly defeated. 

D. R. Prem, K. L. Hathi and R. H. Debliar, Advocates, for Appellant. 

G.R. Appeal allowed. 

[Supreme CourtJ 

K. Sttbba Rao, M. Hiday'alulloh and C. Beepathumma r. 

J. C. Shah, JJ. Volasari Shankaranarayana Kadambolithaya. 

6th December, 1963. C.A. No. 446 of 1960. 

- Limitation Act (IX of 1908), Article 148 — Equity of redemption. 

Now the mortgagees cannot claim to hold the lands and use the amount paid 
as price of redemption. Even if they were not required to hand over possession 
till the amount together with the compensation for improvements was paid in full 
to them, they could not have the use of the monej' as well. In our opim’on, the 
mortgagees must pay interest on the amount paid by the mortgagors from the date 
of withdrawal of the amount till possession was dehVered to the mortgagors at 6% 
per annum simple. The extra amount due to the mortgagees by way of compensa- 
tion will be deductible and accounts shall be adjusted between the parties accord- 
ingly. 

S. T. Desai, Senior Advocate (M. S. Narasimhan and M. S. Sastri, Advocates 
with him), for Appellants. 

C. B. Aganvala, Senior Advocate, K.Jayaram and R. Ganapathy Iyer, Advocates, 
with him), for Respondents. 

G. R. Appeal partly allowed. 

[SimREME Court] 

P. B. Gajendragadkar and Bum & Co., Ltd. v. 

K. C. Das Gupta, JJ. Their Workmen. 

6tb December, 1963. C. As. Nos. 97-99 of 1963. 

Industrial Dispute — Bonus. 

We see no reason also to disturb the Tribunal’s findings that the rate of 7% 
on preference shares being a contractual one should not be tfiminished and that an 
increase of 30% was also allowable under section 3 (1) of the Preference Shares 
{Regulation of Dividends) Act of I960. We are of opim'on that the Tribunal was 
also right in holding that such an increase was not admissible in respect of the ordi- 
nary shares. 

The award of bonus at 5h months’ wages appears to be reasonable and proper 
on this figure of the available surplus. The employers’ plea for reduction of the 
bonus and workmen’s claim for increase of it appear to us equally unjustified. 

A. V. Viswamanatlui Sastri and B. Sen, Senior Advocates (D. A’. Mukkerjee, 
Advocate, with them), for Appellant in C.A. No. 97 of 1963 and for Respondent No. 1 
in C.A. Nos. 98 and 99 of 1963. 

H. N. Sanyal, Solicitor-General of India, (B.P. Maheshwari, Advocate with him), 
for Appellant (in C.A. No. 99 of 1963). 
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D. L. Sen Gnpta and B. P. Mah^^ari, Advocates for Ap^nt in C.A, 
No. 98 of 1963 and for Respondent No. 3 in C.A. No. 97 of 1963. 

Dipak Dana Chauduri, Advocate, for Respondent No. I in C.A No. 97 of 196o. 
N. C. Chatterjee, Senior Advocate Mz/fc/ieryee and Bag, A vo- 

cates^^rith him), for RKpondeot No. 4mC.A. Nos. 97 and 


Bai Achhuba Amarsingh v. 
Kalidas Hamath Ojha. 
C.A. No. 397 of 1962. 


[Supreme Courtj 

K. Siibba Rao, Raghubar Dayal and 

J. R. Mudholkar, JJ. 

6th December. 1963. 

Bombay Tenancy and Agricultural Lands Act, 1948 fl. amended in 1956, section 

^A-A— Scope of— If prospective or retrospective. 

T 7 further of the view that the provisions of section 84-A 

By .^rther oi me vie of section 84-A 

are prospective f an embargo upon the making 

would show that what that swtion oo^ is lo p 

of a declaration that a tra g, , ^ operation is thus prospective in 

vention of the provision o^^tions 63 and^^^ ^its ^ transfer is invalid 

the sense that it bars making y adjudication in which a transfer had 

after it came into force. 4°“ sSbly have no application to a case 

already been held to borovalid Th^ a^d^ngas to invalidity had already been 

like the present wherein a dec , , order of eviction, albeit conditional, 

made by the CoUector and was foPowed by an order oi evi^^^^^^^ question to 

The mamlatdar, therefore, had no junsdict 

the respondent, ^hat being the posiftra m^th^^ upholding that of the CoUec- 
error in setting aside the order of the Rct ^ restore that of the 

rra c. K&oca.. ^ ... ^ 

.. 77. maor. Advoca.e for 

G.R. " 

[Supreme C(^t] YUgg ser\'ice (P.) Ltd. v 

p. B. Gajendragadkar zna ~ 

K. C. Das Gupta, JJ. 

9th December, 1963. 


C. Chandrasekaran. 
C. A. No. 1015 of 1963. 


'' ^ , J , tTV nf 19391 section 47 (1)— TWw is a monopolist. 

Motor Vehicles Act i f . g permit the appropriate authorities 

There can reS^ed to consider the interests of the pubhc 

under the Motor the merits of an individual applicant 

generally under section 47 (0 W’ “P’ appropriate authority to enquire 

for a permit on any mnder to the public if he is 

whether the -md satisfectory or not. In dealing with this aspect 

eivcn a permit would be , gat for tS appropriate authority to hold that 

of the matter, it would ^ irrelev^Uor me^ 

if any applicant is or wou d b. in P J ^aterests of the public and maj' not be 
to him. he would be Venice in good and efficient order. Absence 

veri- keen on tafang ^‘"faoth^biSiSSior on the route is likely to dc^•elop a 
of any competition from aP Jaad that is a factor which the appropnate 

feeling of into '’^unt Therefore, it cannot be urged that m 

authority can certmnN t^e int - ^Ugat was a monopolist on a part of the 
taking into account /^ct that ffie apgan^ irrelevant fact, vide R. K. 

route, AP^^5S v"Jf 5 Motor Service, Dharampura and others, 

17 ffi September. 1962. 
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In entertaining writ petitions, the High Court must not lose sight of the fact 
that decisions of questions of fact under the Motor Vehicles Act have been left to 
the appropriate authorities which have been constituted into quasi-judicial Tribunals 
in that behalf, and so, decisions rendered by them on questions of fact should not be 
interfered with under the special jurisdiction conferred on the High Courts under 
Article 226, unless the well recognised tests in that behalf are satisfied. In the present 
case we have no doubt that the Division Bench was right in holding that Srinivasan, J., 
should not have issued a writ in favour of the appellant. 

G. S. Pathak, Senior Advocate {K. K. Vemgopal and R. Gopalakrisiman, 
Advocates, with him) for Appellant. 

M. C. Setalvad, Senior Advocate B. Dadachanji, O. C. Mathur and Raviiider 
Narain, Advocates of Mjs. J. B. Dadachanji & Co., with him), for Respondent No. 1. 

G.R. — . ■ < Appeal dismissed, 

[Supreme CotmT] 

B. P. Sinha, C.J., Raghubar Dayal, The Bhusawal Borough Municipality v. 

N. Rajagopala Ayyangar and The Amalgamated Electricity Co., Ltd. 

J. R. Mudholkar, JJ. C. As. Nos. 47-48 of 1961. 

lOtb December, 1963. 

Civil Procedure Code (V of 1908), Order 41, rule 27 — Misconstruction of a docu- 
ment and error of law — Omission to produce document. 

There is no reason to think that what is on the face of it a decision is nothing 
but an opinion because if there were anything in the correspondence to which a 
reference is made in that letter as well as in the endorsement at the bottom which 
went to show that the appellant did not purport to refer any dispute to the Government 
it was for the appellant to produce that correspondence. Its omission to do so 
must be construed against it. Then Mr. Pathak said that under the Surcharge 
Order itself the dispute had to be referred by both the parties and not by only one 
of them. This contention is, however, untenable in view of the clear language of 
the Proviso which says : “ in the event of dispute by any party interested ’ ’ the deci- 
sion of the Provincial Government shall be final. There is, therefore, no substance 
in the contention. In our opinion the trial Court and the District Court had wholly 
misconstrued this document which is not merely of evidential' value but is one upon 
which the claim of the Resjjondent No. 1 for the surcharge is based. Misconstruc- 
tion of such document would thus be an eiror of law and the High Court in Second 
Appeal would be entitled to correct it. 

G.iS'.Pnr/mk, Senior Advocate (Mnuj/r Zn/, Advocate, with him), for Appellant. 

I. N. Shroff, Advocate, for Respondent No. 1. 

M. S. K. Sastri and R. H. Dhebar, Advocates, for Respondent No. 2. 

G.R. - ■ -- ■ ■■ Appeals dismissed. 

[Supreme Court] 

P. B. Gajendragadkar and V. R. Sadagopa Naidu v. 

K. C. Das Gupta, JJ. Bakthavatsalam. 

- 11/A December, 1963. C.A. No. 316 of 1959. 

Hindu Marriages Validity Act {XXI of \9A9)— Hindu Widows Remarriage 
Act {XV 0/1856) — Issue of marriage^Right to joint family properties. 

In our opinion, the use of the words “ the issue of no such marriage shall be 
illegitimate ” was not really necessary in section 1 of the Hindu Widows Remarriage 
Act, and even without these words the efifect of a marriage being valid would neces- 
sarily have bem that the issue of the marriage was legitimate. These words were 
put in the section by the Legislature in 1856 as a matter of abundant caution. The 
absence of such words in the Hindu Marriages Validity Act, 1949 is of no conse- 
quence. If the Act had not retrospectively validated marriages celebrated before 
the date of the Act, the children of those marriages could not have claimed to be 
legitimate. The Act was however in terms retrospective and validated marriages 
•that had taken place before the Act between parties belonging to different castes, 
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-•sub-castes and sects. It is idle to contend that the object of the Legislature was only 
•to regularise the status of the husband and the wife. That certainly was part of the 
object. But equally important or perhaps more important object w'as that the 
•children of the marriages would become legitimate. 

\ye have therefore come to the conclusion that even if the Trial Court was 
right in thinking that Padmavathi was a Brahmin girl and not a Shudra the position 
in law W’as, as found by the Courts below viz., it w’as a valid Hindu marriage and 
Bhakthavatsalam a legitimate son of Sadagopa with all the rights of a coparcener 
In regard to the joint family properties and other matters. 

G. S. Patiiak, Senior Advocate {B. Diitta and T. R. Ramadtandra, Advocates 
.and J . B. Dadachanji, O. C. Matitur and Raviuder Narain, Advocates of Mfs. J. B. 
Dadachanji & Co., with him), for Appellants. 

H. jV. Sanyal, Solicitor-General of India {K. Jayaram and R. Ganapathy Iyer, 
Advocates, with him), for Respondent No. 1. 

N. Panchapagesa Iyer, M.P. Swanii and R. Thiagarajan, Advocates, for Respon- 
-dent No. 2. 


G.R. Appeal dismissed. 

[SuPRENfE Court] 

B. P. Sinlia, C.J., K. N. Waiichoo, 

Raghubar Dayal, N. Rajagopala Ayyangar, and 
J. R. Miidholkar, JJ. 

I2th December, 1963. 

Army Act (XLVI of 1950), section 125 — Vires — General Court Martial under 
section 69 of the Army Act read with section 302, 7. P. Code — Writs of habeas 
corpus and certiorari — Articles 14 and 22 (1) of the Constitution. 

It appears that the Central Government itself exercised the power of confirma- 
tion of the sentence awarded to the petitioner in the instant case by the Genera 
Court Martial. The Central Government is the highest authority mentioned in 
sub-section (2) of section 164. There could therefore be no occasion for a further 
appeal to any other body and therefore no justifiable grievance can be made of the 
fact that the petitioner had no occasion to go to any other authority with a second 
petition as he could possibly have done in case the order of confirmation was by any 
authority subordinate to the Central Government. The Act itself prorides that 
the Central Government is to confirm the findings and sentences of General Courts- 
Martial and therefore could not have contemplated, by the provisions of section 164, 
that the Central Government could not exercise this power but should always 
have this power exercised by any other ofBcer which it may empower in that behalf 
by warrant. 

We therefore do not consider this contention to have any force. 

The learned Attorney-General has urged that the entire Act has been enacted 
by Parliament and if any of the provisions of the Act is not consistent with the provi- 
tsions of any of the Articles in Part III of the Constitution, it must be taken that to 
the extent of the inconsistenc}' Parliament had modified the fundamental rights 
under those Articles in their application to the person subject to that Act. Any such 
prorision in the Act is as much law as the entire Act. We agree that each and every 
provision of the Act is a law made by Parliament and that if any such provision tends 
to affect the fundamental right under Part UI of the Constitution, that prorision 
does not on that account. Income void, as it must be taken that Parliament has 
thereby, in the exercise of its power under Article 33 of the Constitution, made the 
requisite modification to affect the respective fundamental right. We are however 
of opinion that the provisions of section 125 of the Act arc not discreminatory and 
-do not infringe the provisions of Article 14 of the Constitution. 

It is clear therefore that the discretion to be c-xercised by the military officer 
specifed in section 125 of the Act as to the trial of accused by Court-Martial or by 


Ram Sarup v. 
The Union of India. 
Petition No. 166 of 1963. 
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an ordinary Court, cannot be said to be unguided b}' pob’cy laid down' by the Act 
or uncontrolled by any other authority- Section 125 of the Act therefore cannot, 
even on merits, be said to infringe the provisions of Article 14 of the Constitution, 

O. P. Ram, Advocate {amicus curiae) (Petitioner was also produced and pre- 
sent), for Petitioner. 

C. K. Dephtary, Attorney-General of India {B. R. L. Iyengar and R H. Dhebar,. 
Advocates, with him), for Respondents. 

G.R. Petition dismissed. 

[Supreme Court] 

B. P. Sinha, C.J., A. K. Sarkar and Aijun Singh v. 

N. Rajagopala Ayyangar, JJ. Mohindra Kumar. 

13th December, 1963. C.A. No. 768 of 1963. 

Civil Procedure Code {V of 1908), sections 11 and 105, Order 9, Rides 7 and 13— 
Order 17, rule 3 — Res judicata. 

So far as the case before us is concerned the order under appeal cannot be sus- 
tained even on the basis that the finding recorded in disposing of an apph'cation under 
. Order 9, rule 7, would operate as res judicata when the same question of fact is 
raised in a subsequent application to set aside an ex parte decree under Order 9, 
rule 13. 

Learned Counsel was imable to point out any flaw in the facts here slated. It 
would, therefore, follow that the tenns of Order 17, rule 3, were not attracted at 
all and that Suit No. 134 of 1956 was decreed not on merits but really ex parte as 
had been expressly stated by the learned Civil Judge when he passed that decree. 

In the result, the appeal is allowed and the apph'cation filed by the appellant 
under Order 9, rule 13, for setting aside the ex parte decree passed in Suit No. 134 of 
1956, is remanded to the trial Judge for disposal on the merits in accordance w-ith law. 
The appellant will be entitled to his costs throughout. The cost incurred after this 
remand will be provided for by the Courts below. 

M. C. Setalvad, Senior Advocate {Y. Tabvar and J. P. Goyal, Advocate with 
him), for Appellant. 

G. S. Patbak, Senior Advocate, {R. S. Agarwala and B. Datta, Advocates and 
J. B. jbadachanji, O. C. Mathur and Ravinder Narain, Advocates of Mjs. J. B. Dada- 
chanji ^ Co., with him), for Respondents. 

G.R. Appeal allowed, 

[Supreme Court] 

B. P. Sinha, C.J., K. Subba Rao, Ramnarayan Mor v. 

M. Hiiiyatullah, J. C. Shah and State of Maharashtra. 

N. Rajagopala Ayyangar, JJ. Cr. A. No. 164 of 1963. 

16th December, 1963. 

Criminal Procedure Code {V of 1898), sections 251-A, 173 (4), 207-A (6), — 
Scope. 

By Majority . — ^The scheme of section 251-A, Criminal Procedure Code, which 
was brought on the statute book simultaneously with section 207-A by Act (JOCVIof 
1955), also furnishes an indication that in the examination of the accused for enabling 
ViiTTi to explain circumstances appearing in the evidence against him, documents 
referred to in section 173 (4) cannot be excluded. Section 251-A prescribes a special 
procedure for warrant cases, instituted upon police reports. In a case started 
otherwise than on a police report, the old procedure of examim'ng witnesses and 
framing a charge on which the accused is to be tried continues to apply. But where 
the proceedings commence on a police report ; the Magistrate has under section 
251-A (2) to consider the documents referred to in section 173 (4) and then to examine 
the accused if necessary and to give the accused and the prosecutor opportunity of 
being heard. Under section 251-A no provision is madefor examination of witnessis 
before making an order under sub-section (2) discharging the accused or under sub- 
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section (3) framing a charge. Under sub-section (2) of section 251-A the Magistrate- 
may upon consideration of the documents referred to in section 173 (4) and making, 
such examination, if any, of the accused as the Magistrate thinks necessary and 
after giving the prosecutor and the accused an opportunity of being heard, discharge- 
the accused if he considers the charge to be groundless, or frame a charge against 
him under sub-section (3) if there is ground for presuming that the accused has 
committed an offence. In a warrant case therefore there will be no evidence of 
witnesses and the examination of the accused if found necessary by the Magistrate^ 
must of n^ssfty be restricted to the circumstances appearing from the documents 
under section 173 (4). The Legislature has therefore in enquiries in warrant cases, 
contemplated examination of the accused solely upon circmnstances appearing from 
the document^ evidence referred to in section 173 (4) and it cannot be assumed 
that the e.xamination of the accused in respect of circumstances appearing from 
those documents which are not proved but of which copies have been furnished 
to the accused, is so inconsistent with principles of criminal jurisprudence that it 
must be discountenanced. If opportunity may be given to an accused person before- 
framing a charge imder section 251-A (2), to explain circumstances appearing from 
the documents referred to in section 173 (4), it is difficult to see any ground on which 
the Magistrate holding an enquiry' for commitment may be disentitled to do so under 
section 207-A (6). It would be somewhat anomalous, if it were true, that in the en- 
quiry' before framing a charge against the accused in respect of a charge for an offence- 
which is triable by the Court of Session as well as by a Magistrate, two different rules- 
relating to the examination of the accused would prevail, according as the accused 
is to be tried by the Court of Session, or by the Magistrate. 

We are, therefore, of the view that the Magistrate has the power, if he thinks- 
it necessary, to examine the accused for the purpose of enabling him to explain 
any circumstances appearing in the evidence such evidence being oral evidence, if 
any, as may have been recorded and the documents referred to in section 173 (4). 

A. S. Bobde, Advocate, and O. C. Maihtir, J. B. Dadachanji and Rav'inder Nara'm, 
Advocates of Mfs. J. B, Dadachanji & Co., for Appellants. 

Af. C. Setahad, Senior Advocate, H. R. R/ianna and R. H. Dhebar, Advocates, 
with him, for Respondents. 

G.R. Appeal dismissed,. 

[Supreme Court] 

A. K. Sarkar, J. C. Shah and R. Ratilal & Co., v. 

Raghitbar Dayal, JJ. The National Security Assurance Co.. Ltd. 

I6r/: December, 1963. C.A. No. 382 of 1961. 

Stamp Act (It of 1899), section 35 and Article 47 — Interim Protection Rote 
and its scope. 

By Majority. — ^We think that the present Interim Protection Note satisfies the 
conditions which would make it a letter of cover in this sense. It gives protection 
for a period of thirty days or the period upto the date of the issue of the policy. An 
engagement to issue a policy means, it seems to us, more or less the same thing as a 
letter of cover. A letter of cover, therefore, cannot be admitted in evidence under 
section 35 a.s a nolicv of insurance. 

We ba%-e now to state that the appellant had paid the duty and penalty as re- 
quired by section 35. There is no objection any more to the admissibility of the 
ikter of cover in evidence. The only' defence that was taken by the respondent to 
the claim of the appellant, therefore, fails and the appeal should succeed. 

B. K. Bhatiackarjee, Senior Advocate, (Z>. K. De and S. N. Mukherjee, AdvcK 
cates, with him), for Appellant. 

N. C. Chatterjec. Senior Advocate, (Z>. N. Mukherjee. Advocate, with him), 
for Respondents. 


G.R. 

S— N R C 


Appeal allowed.. 
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[Supreme Court.] 

B. P. Sinha, C.J,, A. K. Sarkar, Smt. Shahzad Kunwar v. 

M. Hidayatullah, K. C. Das Gupta and Raja Ram Karan Bahadur, 

N. RaJagopaJa Ayyangar, JJ. C.A. No. 350 of 1958. 

16th December, 1963. 

Religious Endowments — 'De facto Shebait of a temple — Powers of. 

Coming nearer to the present times we find that in 1926 when a question arose 
Rbout the re-appointment of a constable attached to the temple, the Executive Com- 
mittee of Raja Dharam Karan was approached and one Mohan Das Brahman was 
•appointed to the post under orders of the Committee. When all these document 
are considered together there remains little doubt that Raja Indrajit, after him Raja 
Sheoraj and thereafter Raja Dharam Karan was looking after the management of 
the property and making arrangements for the sevapuja of the temple in the way 
■a Shebait would do. It is equally clear from these documents that the first defen- 
dant’s father-in-law Jugal Lai plainly admitted that he was a mere pujari and that 
his custody of the ornaments of the idol were on behalf of the Raja. Mention 
must also be made of the fact that in the very will in which Shahzad Kunwar claims a 
proprietary interest in the property, adding that she was the Mutwali of the idol, she 
, stated that this temple was known as the temple of Hyderabad. There can be little 
•doubt therefore that the Rajas considered themselves as the Shebaits of the idol and 
managed the property in that capacity and appointed pujaris and others for the 
•sevapuja of the idol and for the proper upkeep of the temple. 

Our conclusion, on a consideration of the materials on the record, is that the 
High Court rightly held Raja Dharam Karan Bahadur to be the Shebait and the de- 
fendant Shahzad Kunwar to be only the pujari and was also right in rejecting the 
•defence plea of limitation. 

P. K. Chakrawarthy and B. C. Misra, Advocates, for Appellants. 

K. K. Raizada and A. G. Ratnaparkhi, Advocates, for Respondents Nos, 2, 3 
•and 6 to 9. 

G.R. Appeal dismissed, 

[Supreme Cotmr.] 

P. B. Gajendragadkar, K. Subba Rao, State of Punjab v. 

• K. N. Wanchoo, J. C. Shah and Rattan Singh. 

Raghubar Dayal, JJ- C.A. No. 6 of 1962. , 

16th December, 1963. 

Patiala Recover)’ of State Dues Act, {IV q/‘2002 B. K.) — Whether the Insolvency 
‘Court can. at the hearing of the petition by a creditor for declaring a debtor insolvent, 
determine the liability of the alleged debtor for the payment of the debt— Provincial 
Insolvency Act {V of 1920). 

It is clear from the provisions of the Insolvency Act that it is the duty of 
-the Insolvency Court and therefore clearly within its jurisdiction to require proof 
-to its satisfaction of the debts sought to be proved at the stage of the hearing of the 
Insolvency petition or subsequent to the adjudication. 

There is plenty’ of case-law in support of the view that the insolvency Court can 
_go'behind the decree of a^Court in order to prove the genuineness of the debt in con- 
nection with which the decree is passed. 

In this case the probe into the judgment debt was made at the time of the adjudi- 
•cation proceedings. 

We therefore hold that the head of department had the power to decide, under 
section 4 of the Patiala State Dues Act, whether the alleged defaulter was a defaul- 
ter or not, that no civil Court can consider this matter in view of section 11 of the 
Act and that the Insolvency Court is however not precluded from enquiring into the 
•question whether the alleged debtor was really a debtor and liable to pay sums said 
to be payable by him. The Insolvency Court has found that the respondent had 
not executed the surety bond and that therefore he could not be liable to mate 
^ood any payment under it. The order of the Court below in dismissing the insol- 
■vency petition is therefore, correct. 
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S. V. Giipte, Additional Solicitor-General of India, {D. D, Cliaudliiiri and B.^R. 
G. K. Acliar, Advocates, with him), for Appellant. 

M. C. Setahad, Senior Advocate, (S. N. Andhy, Rameshwar Nath and P. L. 
Vehra, Advocates of Mjs. Rajinder Narain G? Co. with him), for Respondent. 

G.R. Appeal dismissed. 

[Supreme Court.] 

F. B. Gcpendragadkar and T. Prem Sagar v. 

K. C. Das Gupta, JJ. M/s. Standard Vacuum Oil Company, Madras. 

16//i December, 1963. C.As. No. 581-582 of 1963. 

Constitution of India (1950), Article 226 — Writ Jurisdiction of the High Court- 
Writ of csrtioTari— Scope. 

Referring to its earlier decision in Parry & Co., Ltd v. Commercial Employees' 
Association, Madras, (1952) S.C.R. 519: (1952) S.C.J. 275; (1952) 1 M.L.J. 813 
the Court observed : “It may be conceded that the observation made by Mukheijea, J. , 
on which Mr. Venugopal relies dots, prima facie lend some support to his argument ; 
but we do not think that this obseiv'ation can be read as laying down a categorical 
and unqualified proposition that unless an error of jurisdiction is established, or 
fraud proved, no writ of certiorari can be issued.” 

As was obseiv'ed by this Court in Nagendra Nath v. Commissioner of Hills 
iJ/v/sfon, (1958) S.C.J. 789: (1958) S.C.R. 1240: A.I.R. 1958 S.C. 398 atp. 412, “it is 
clear from an examination of the authorities of this Court, as also of the Courts in 
England, that one of the grounds on which the jurisdiction of the High Court on 
certiorari may be invoked, is an error of law apparent on the face of the record and 
not every error either of law or fact, which can be corrected by a superior Court, in 
e-xercise of its statutory powers as a Court of appeal or revision It is, of course, 
difficult and indeed it would be inexpedient to lay do^ra any general test to deter- 
mine which errors of law can be described as errors of law apparent on the face ot the 
record, ■vide Syed Yakoob v. K. S. Radhakrishnan and others, A.I.R. 196^ S.C. 477. 
In our opinion, if the Commissioner’s order is shown to suffer from the 
infirmity of an error of law apparent on face of the record, the High Court would be 
justified in issuing a writ notwithstanding the fact that section 51 of the Act 
purports to make the Commissioner’s order final. 

Incidentally, we ought to point out that even if the Division Bench wns right 
in holding that the impugned order should be corrected by the issue of a writ of 
certiorari, it would have been better if it had not made its o^ra findings on the evi- 
dence and passed its own order in that behalf. In writ proceedings it an error of 
law’ apparent on the face of the record is dislosed and a writ is issued, the usual 
course to adopt is to correct the error and send the case back to the Special Tribunal 
for its decision in accordance with law. It w’ould, we think, be inappropriate for 
the High Court e.xercising its writ jurisdiction to consider the evidence for itself and 
reach its own conclusions in matters which have been left by the Legislature to the 
decisions of specially constituted Tribunals. 

K. K. Venugopal and A. G. Ratnaparkhi, Advocates, for Appellant in both 
appeals. 

S. Govind Swaminathan, P. Ram Reddy, A. V. V. Nair and R. Thiagarajan, 
Advocates, for Respondent No. 1 in both appeals. 

G.R. Appeals allo^red. 

[Supreme Court.] 

P. B. Gajendrcgadkar, K. Siibba Rao, Kanakarathanammal v. 

K. N. IVanchoo, N. Rajagopala V. S. Loganatha Mudaliar. 

Ayyangar and J. R. Mudholkar, JJ. CjC. No. 528 of 1961. 

ISr/i December. 1963. 

Mysore Hindu Women's Rights Act (X of 1933). section 12, sub-scction (i) 
clause (1 ) — Order I, Rule 9. Civil Procedure Code (Fo/ 1908). 

_By Majority : Therefore, we are satisfied that the trial Court was right in 
cem ing to the conclusion that even if the property belonged to the appellants’ niother. 
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her failure to implead her brothers who w'ould inherit the propert}’ along with 
her makes the suit incompetent. It is true that this question had not been consi- 
dered b}' the High Court, but since it is a pure point of law depending upon the con- 
struction of section 10 of the Act, we do not think it- necessary to remand the case 
for that purpose to the High Court. Facts which are necessary to decide the question 
under section 10 (2) have been found and there is no dispute about them. The only 
point to decide is, on a fair construction of section 10 (2) (b) and (d) which of the 
said two clauses takes in the property in question. 

It is unfortunate that the appeUanfs claim has to be rejected on the ground 
that she failed to implead her tw'o brothers to her suit, though on the merits we 
have found that the property' claimed by her in her present suit belonged to her 
mother^ and she is one of the three heirs on whom the said property devolves by 
succession rmder section 12 of the Act. That, in fact, is the conclusion which the 
trial Court had reached and yet no action was taken by the appellant to bring the 
nec^sary parties on the record. It is true that under Order 1, Rule 9 of the Code of 
Civil Procedure no suit shall be defeated by' reason of the mis-joinder or non-joinder 
of the parties, but there can be no doubt that if the parties who are not joined are 
not only proper but also necessary' parties to it, the infirmity in the suit is bound 
to be fatal. Even in such cases, the Court can under Order 1, Rule 10, sub-rule (2) 
direct the necessary parties to be joined, but all this can and should be done at the 
stage of trial and that too without prejudice to the said parties’ plea of limitation. 
Once it is held that the appellant’s tw'o brothers are co-heirs with her in respect of 
the properties left intestate by their mother, the present suit filed by the appellant 
partakes of the character of a suit for partition and in such a suit clearly the 
appellant alone would not be entitled to claim any reh'efagainst the respondents. The 
estate can be represented only when all the three heirs are before the Court. If 
the appellant persisted in proceeding with the suit on the basis that she was exclusively 
entitled to the suit property, she took the risk and it is now too late to allow her to 
rectify' the mistake. 

if. P. Bhatt and R. Tfmgarajan, Advocates, for Appellant. 

S. T. Desai, Senior Advocate, (K. Jayaram and R. Ganapathy Iyer, Advocates, 
with him, for Respondents. 

G.R. ' ■ Appeal dismissed. 

[Supreme Court.] 

F B Gaiendra^adkar, K. N. Wancboo and Bombay Union of Journalists v. 

K C. Das Gupta, JJ. The State of Bombay. 

19th December, 1963. C.A. No. 497 of 1963. 

Industrial Disputes Act {XIV of 1947], section 25-F (c)— IkTren can a mil of 
mandamus be issued— Conditions precedent for retreruJiment. 

The object w'hich the Legislature had in mind in making these two conditions 
oblisatorv and in constituting them into conditions precedent is obvious. These 
prowsions have to be satisfied before a workman can be retrenched. The hardship 
resulting from retrenchment has been partially redressed by these two clauses (a) 
and (b) of section 25-F. and so, there is every' justification for making them condi- 
tions precedent. The same cannot be said about the requirement as to clause (c). 
Clause (c) is not intended to protect the interests of the workman as such. It is only 
intended to give intimation to the appropriate Government about the retrenchment, 
and that only helps the Government keep itself informed about the conditions of 
employment in the different industries wthin its region. There does not appear to 
be present any' compelling consideration which would justify the making of the provi- 
sion prescribed by clause (c) a condition precedent as in the case of clauses (c) and 
(£>). Therefore, having regard to the object which is intended to be achieved by 
clauses (a) and {b) as distinguished from the object which clause (c) has in mind, it 
would not be unreasonable to hold that clause (c), unlike clauses {a) and {b), is 
not condition precedent. 
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A writ of mandamus could be validly issued in such a case if it was established 
that it was the duty and the obligation of respondent No. 1 to refer for adjudication 
an industrial dispute where the employee contends that the retrenchment effected by 
the employer contravenes the provisions of section 25-F (c). The appropriate 
-Government is not bound to refer an industrial dispute even though one of the 
points raised in the dispute is in regard to the contravention of a mandatory provi- 
sion of the Act. Even if the employer retrenches the workman contrary to the 
provisions of section 25-F (c), it does not follow that a dispute resulting from such 
retrenchment must necessarily be referred for industrial adjudication. The breach 
of section 25-F is no doubt a serious matter and normally the appropriate Govern- 
ment w’ould refer a dispute of this kind for industrial adjudication ; but the provision 
contained in section 10 (I) read with section 12 (5) clearly shows that even where 
a breach of section 25-F is alleged, the appropriate Government may have to con- 
aider the expediency of making a reference and if after considering aU the relevant 
facts, the appropriate Government comes to the conclusion that it would be inexpe- 
4iient to make the reference, it would be competent to it to refuse to make such a 
reference. We ought to add that when we are discussing this legal position, we 
are necessarily assuming that the appropriate Government acts honestly and bona fide . 
If the appropriate Government refuses to make a reference for irrelevant considera- 
tions, or on extraneous grounds, or nets rttala fide, that, of course, would be another 
matter ; in such a case a part>' would be entitled to move the High Court for a writ 
-of mandamus. 

Bishan Narain, Senior Advocate, (7. N. Shroff, Advocate, with him), for 
Appellant. 

H. N. Sanyal, Solicitor- General of India, {F. S. Sanimey and R. H. Dhebar, 
Advocates, with him), for Respondent No. 1. 

S. V. Gupte, Additional Solicitor-General of India, (/. B. Dadachanfi, O.C 
Mathur and Ravinder Narain, Advocates of J. B. Dadachanfi & Co., wth him), 
for Respondent No. 2.* 

G.R. Appeal dismissed. 

[SuPREitE CoxmT] 

P. B. Gajendragadkar and Podar Plastics (P.) Ltd., Bombay v. 

K. C. Das Gupta. JJ. The Workmen. 

19//i December, 1963. C.A. No. 496 of 1963s 

Industrial dispute — Bonus — ^Ad hoc allowance for rehabilitation. 

Distinguishing the present case from that of the case of South India Millowners' 
Association, (1962) 1 L.L.J. 223. the Court held it appears that in that case, the 
appellant Mills had not adduced relerant evidence about the original price and subse- 
quent depreciation of the machinery' prior to its purchase by the appellant, and so, 
acting on the evidence available on the record, the Tribunal adopted some ad hoc 
basisT No grievance was made about the ad hoc basis adopted by the Tribunal ; 
the only grievance made was against certain observations made by the Tribunal 
that if the e.xisting machinery is second-hand, it should be rehabilitated only by 
second-hand machinery, and this Court held that the said observations did not 
represent the true legal position in the matter. It would, we think, be erroneous to 
assume that this Court approved of or afnrmed the ad hoc basis adopted by the 
Tribunal in that particular case. On v hat material the said ad hoc basis w as adopted 
is not known, and it would, we think, be unreasonable to suggest that if the employer 
does not adduce sufficient evidence to justify his claim for rehabilitation and the 
Tribunal is inclined to reject the evidence which has been adduced, the Tribunal 
must nevertheless award some rehabilitation on a purely hypothetical and imaginary' 
ad hoc basis. In such a case all that the Tribunal can do is to safeguard the position 
-of the employer by giving him opportunity to adduce better evidence in future, 
and that is what the Tribunal has done in the present case. 
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S. V. Gupte, Additional Solicitor-General of India, (/. N. Shroff, Advocate, 
with him), for the Appellant. 

K. R. Chaudhuri, Advocate, for Respondents. 

G.R. — Appeal dismissed. 

( Supreme Court] 

jB. F. Sinha, C.J., K, N. Wanchoo, The State of Madhya Pradesh r. 

Raghubar Dayal, ChampaJal 

iV. Rajagopala Ayyangar and C.As. Nos. 379-383 of 1959. 

J. R. Mudlwlkar, JJ. 

I9ih December, 1963. 

Bhopal Reclamation and Development of Lands {Eradication of Kaos') Act (XIII 
of 1954) — .Madhya Pradesh Reclaitiation of Lands {Extension to Bhopal) Act, 1957 — 
Articles 14, 19 (1) (/) and 31 (2) of the Constitution. 

We consider, therefore, that section 4 (1) read in conjunction with the power 
contained in section 4 (4) coupled with the absence of any provision for entertaining 
objections would, in the circumstances of there being admittedly patches of land in 
the same tehsil which had been cleared at least in 1941 must be characterised as 
arbitrary and imposing an unreasonable restriction on the right to hold and enjoy 
property within Article 19 (!) (/). The operation of the several sub-sections of 
section 6 to which we shall immediately make reference reinforces our conclusion 
as regards the unconstitutionality of the provisions of section 4 (1) read with section 
4 (4). Under section 6 (1) {b) immediate!}' on the issue of a notification under section 
4 (1) the Reclamation Officer is empowered to take possession of the whole or any 
part of “ the kans area ” and “ cany on eradicating and other ancillary and subsi- 
diary operations therein ”. 

When by deprivation of possession he is prevented from making any income from 
the land, the exemption from payinent of land revenue, offers him no compensation, 
only it alleviates his loss. In this viewit is unnecessary for ffs to consider the question 
whether under Article 31 Xf) as it stood at the relevant date, the compensation even 
if provided need be adequate and how far the adequacy could be justiciable. We 
have, therefore, no hestiation in saying that section 4 (I) read with section 6 (1) {b) 
is unconstitutional as violative of Article 31 (2). 

B. Sen, Senior Advocate, (I. N. Shroff, Advocate, with him), for Appellants (in 
all the appeals). 

M. C. Setalvad, Senior Advocate, {M. S. Gupta, Advocate, w'ith him), for 
Respondents (in C.A. No. 380 of 1959.) 

K. K. Jain, Advocate, for Respondents (in C.A. Nos. 381 to 383 of 1959). 

G.R. Appeals dismissed. 

[Supreme court.] 

P. B. Gajendragadkar, A. K. Sarkar, 

K. N. Wanchoo, K. C. Das Gupta and 

N. Rajagopala Ayyangar, JJ. 

20th December, 1963. 

Representation of People Act (AX/// o/ 1951), sections 97, 100 and 101 — Statutory 
Rules. 

It is true that section 101 {a) requires the Tribunal to find the petitioner or such 
other candidate for the declaration of whose election a prayer is made in the election 
petition has in fact received a majority' of the valid votes. It is urged by Mr. Kapur 
that the Tribunal cannot make a finding that the alternative candidate has in fact 
received a majority of the valid votes unless all the votes cast at the election are scru- 
tinised and counted. In our opinion, this contention is not well-founded. We 
have already noticed that as a result of Rule 57, the Election Tribunal will have to 


Jabar Singh v- 
Genda Lai. 
C.A. No. 1042 of 1963. 
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assume .ha. ever,- baUo. paper »Uch ha^not^^^^^ 

one valid vote and ?s on th ^ opportunity to the returned 

section 101 (a). SwCtion 97 (l) nft^e votes cast in favour of the alternative 

candidate to dispute the ^^hdity of any of tte 

ca„dida.e or .0 p^ad as requW by 

rejected, but if bj his - .jjp.Qjn raising any such plea at the hearing 

section 97 the returned ‘^^^J^date is precluded tromra^^^^^^^ Tribunal proceeds to 
of the election petition, there woul - g j ^^hat the other votes counted 

deal with the dispu^ under section in favour of the returned 

by the returning officer were re invalfd we have said about the 

candidate, petition under section 101 (a) is 

!?Shde£ Sj^Si^urSder seciou 101 (rlwill no. be wider if .he re.nmed 
candidate has failed to recriminate. 

“ are. .herefore sa.isaed «ka. <he 

elusion that the Tribunal rw-aliditv of votes for and against the petitioning: 

:^^rSrn^eXlffi 

5. A'. A-npiir, Senior Advocate. (5. T- /TWii and A. A. Knpal, Advocates,. 

with him), for Appellant. A<^arwal, M. K. Ramamiirthi and 

. - - - — „ 

G.R. “ 


Vidyacharan Shukla v.. 

Khubchand BaaheU 
C.A. No. 815 of 1963. 


[Supreme Court.] 

B. F. Sinha C.J., K. Subha Rao, 

Rashubar Dayal. A. Rajagopala Ayyangar 
“ and J. R. Mudholkar, JJ. 

2Qth December. 1963. .... , 

Repre,e,uatwn of People Ael (^XUIIof l95\),see,ion nH-A io)-L,m,lol,o„ Act 
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to be read as one whole and that the words following the conjunction ‘ and’ 
■“ for the purpose of determining an}- period of limitation ”, etc., attract the condi- 
tions laid do™ bj' the opening words of the sub-section. 

G. S. Pathak, Senior Advocate, {B. A. Miisodkar, Advocate, S. N. Andley, 
■and Rameshwar Nath, Advocates of Mjs. RajinderNaram & Co. with him), for 
Appellant. 

M. S. Gupta, Advocate, for Respondent No. 1. 

G.R. Appeal dismissed. 

[SuPRB.iE Court.] 

P. B. Gajatdragadkar, K. N. Wanchoo, 

K. C. Das Gupta, J. C. Shah and 

N. Rajagopala Ayyangar, JJ. 

Ylth January, 1964. 

RepresaUation of People Act (AX/ o/ 1951), sections 90 (1), 93, 100 (I) {d) {///), 
101 and 102 — Order 11 of the Civil Procedure Code (V of 1908). 

We do not think that Bhim Sen v. Gopali and others, 22 E.L.R. 288 lays down 
any general principle that a part}' is entitled without making allegations of material 
facts in support of his plea to set aside an election, to claim an order.for inspection 
of the ballot papers and seek to supply the lacuna in his petition by showing that 
if all the votes are scrutinized again by the Tribunal it may appear that there had 
been improper reception, refusal or rejection of votes at the time of counting. To 
support his claim for setting aside the election the petitioner has to make precise 
allegations of material facts which having regard to the elaborate rules are or must 
.be deemed to be within his knowledge. The nature of the allegations must of course 
depend upon the facts of each case. But if material facts are not stated, he cannot 
be permitted to make out a case by fishing out the evidence from an inspection of the 
ballot papers. In Bhim Sen's case the Court was primarily concerned with the ques- 
tion w'hether amendment of the petition to set aside an election should be granted. 
It w'as alleged by the defeated candidate that there had been contravention of the 
■provisions ofsection63(I)oftheActby the Returning OScer and the election was 
materially affected on that account. The applicant had stated that he believed that 
the respondents had received many votes which were void, ^\^3en the ballot box 
•was opened it was foimd that among the votes credited to the successful candidate 
•were 37 votes w’hich were void. Thereafter, the apph'cant applied to substitute the 
words “ alleges ” for “ beh'eves ” and “ did ” for “ could ”. In that case the Court ' 
•was not concerned to decide -whether the order for inspection was properly made. 
The propriety of the order granting inspection does not appear to have ever been 
-questioned. The principal question raised in the appeal was whether the amend- 
ment of the petition should, in the circumstances, be granted and the observation of 
the Court that “ definite particulars about the number and nature of the void votes 
•that had been counted could only be supplied after inspection of the ballot papers ” 
-Vi'as not intended to be a general statement of the law that whenever an allegation is 
made in a petition to set aside an election that -void votes have been included in the 
-counting of votes received by a successful candidate, definite particulars with re- 
gard to the said void votes may only be supplied after the ballot papers are inspected, 
-and that a defeated candidate ma}- claim inspection of the ballot papers without 
making any specific allegations of material facts and without disclosing a prima facic 
•case in support of the claim made. 

N. C. Chatterjee, Senior Advocate, {J. P. Goyal, Advocate, with him), for 
Jtppellant. 

S. P. 5/n/jo, Senior Advocate, {S.Shaukat Hussain, Advocate, with him), f.r 
Respondent No. 1. 

G.R. Appeal allowed. 


Ram Sewak Yadav r. 
Hussain Kanul Kidwai. 
C..A..NO. ]064ofI9S3. 
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L.I.C. OF INDIA V. C.I.T. DEL. & RAI. 

THE SUPREME COURT OF INDIA. 

Present A. K. Sarkar, M. Hidayatullah and J. C. Shah, JJ. 

The Life Insurance Corporation of India . . Appellant* 

V. 

The Commissioner of Income-tax, Delhi and Rajasthan .. Respondent. 

Income-tax Act, {XI of 1922), section 10 (7) and Schedule, Rules Z {b) and 5 {h), — Life Insurance 
Company — Income-tax — Basis of assessment — Annatil average of surplus on actuarial valuaion amounts 
credited to Investment Reserve Fund to meet depreciation in value of securities — Income-tax Officer, whether 
empowered to make adjustments on the ground of under-valuation of securities — Provision in the Schedule whether 
exhaustive. 

For the assessment years 1952-53 to 1954-55, the assessment on the assessec-comany carrying on 
life insurance business ■ivas made on the basis of the company’s annual average of the surplus as found 
on actuarial valuation in the last inteivaluation period of four years ending on 31st December, 1951 
and accepted by the Controller of Insurance. Tlie Insurance. Company is required under the statute to 
maintain an insurance fund sufficient to cover its liabilities in investments and depreciation in the 
value of the investments must be specially provided for by making other investments which are kept in 
the investment reserve fund. Tire assessce had debited a sum of Rs. 18,75,000 in the consolidated 
revenue account from January, 1948 to December, 1951 and transferred the same to the investment 
reserve fund to meet an alleged depreciation in the value of the securities. The Income-tax Officer 
compared the book value of the stock and shares and the market values ofthc same and found that the 
company had undervalued certain shares and securities by Rs. 1,58,756 in the aggregate and increased 
the investment reserve found by a sum of Rs. 30,420 which, according to the Officer, was not required. 
The Officer disallowed Rs. 1,75,000 from the total amount ofRs. 1,86, 186 and added to it the surplus 
for assessment to income-tax. On appeal, the Appeallate Assistant Commissioner made further 
adjustments in the figures. Both the Department and the assessee filed appeals to the Tribunal. Tlic 
Tribunal set aside the adjustments on the ground they were made without consulting the Controller 
of Insurance, and modified the assessment. On Reference, the High Court answered the same against 
the assessee holding that the Officer was competent to make the adjustments. On further appeal to 
the Supreme Court, 

Held : In computing the profits and gains of Life Insurance Company under rule 2 {b) of the 
Schedule to the Income-tax .Act, the Officer had to accept the annual average of the surplus disclosed 
by the actuarial valuation made in accordance with the Insurance Act. He is empowered, in arriving 
at the average mentioned in the rule, to e.\-clude any surplus or deficit included in the actuarial valua- 
tion in respect of an earlier intcrveluation period and also expenditure other than an expenditure which 
may under section 10 of the Act be allotved. Under the rule, the Officer has no power ot change the 
figure in the accounts of the assessee. ^ 

Rule 3 ofthc Schedule makes it obligatory on the Officer to make the computation of the surplus 
for the purposes of rule 2 according to the scheme provided in rule 3. The first part of rule 3 (&) lays 
down that it shall be obligatory on the Officer to allow certain amounts tvritten-off or reserved by the 
assessee as a deduction and to include in the surplus any sums for which credit has been taken on account 
ofappreciation or gains on the realization ofthcsecurities or assets. This part of the rule only compels 
the officer to allow certain amounts for ivhich credit has been taken in the accounts of the assessee. 
It docs not ivarrant adjustments of accounts on the basis of revaluation made by the Officer. No 
other provision in the Schedule to the Act relates to the adjustments to be made in the actuarial 
valuation. 

If the Officer doubts the accounts of the assessee, and finds that the rate of interest or other factor 
employed in determining the liability in respect of outstanding policies is materially inconsistent with 
the valuation of the securities and other assets so as to artificially reduce the surplus, then he would 
have the power to make certain adjustments after consultation with the Controller of Insurance. If 
the adjustments were sought to be made on the ground of under-valuation ofthcsecurities, the proviso 
to rule 3 (i) is not .applicable. 

Tlic assessments of the profits of the insurance company is completely governed by the rules in 
the Scliedule and there is no power to do anything not contained in it. There is no general power to 
correct the errors in the accounts of an insurance company. 

Appeals from the Judgment, dated 2nd March, I960 of the Punjab High Court 
(Circuit Bench) at Delhi in Income-tax Civil Reference No. 6-D of 1957. 

M. C. Setakad and Bisitan Narain, Senior Advocates (R. J. Kolah and K. L. 
Hathi, Advocates, with them), for Appellant. 

Gopal Singh and R. N. Sachthey, Advocates, for Respondent. 


* C-A. Nos. 678 to 680 of 1962. 
S C J— 54 


9th December, 1963. 
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The Court delivered the following Judgments ; 

Sarkar,J. (for himself and J).— We think that these appeals should be 

allowed. 

The appeals relate to the assessment to income-tax of the income of the life 
insurance business of the Bharat Insurance Co., Ltd., now merged in the Life Insu- 
rance Corporation, Ltd. The assessment years concerned are 1952-53, 1953-54 
and_ 1954-55. The Income-tax Act, 1922 makes special provision for assessment of 
the income of insurant business. The Income-tax Officer in maJdng the assessment 
orders made some adjustments in the accounts which the appellant contends, he 
has no power to do under these provisions. The question in these appeals is whether 
he had the power to make these adjustments. 

Sub-section (7) of section 10 of the Act makes the special provision for the assess- 
ment of the income of insurance business and that is in these terms : 

Notwithstanding anything to the contraij' contained in sections 8, 9, 10, 12 or 18, the profits 
. and gains of any business of insurance and the tax paj^able thereon shall be computed in accordance 
with the rules contained in the Schedule to this Act.” 

Rule 2 in the Schedule lays down in clauses (a) and (b) two different methods for 
calculating the profits and gains of a life insurance business and provides that .which- 
ever of these two methods results in larger profits being arrived at, has to be adopted. 
The relevant portion of rule 2 is in these terms : 

“ JRuIe 2. — The profits and gains of life insurance business shall be taken to be either — 

(o) the gross external incomings of the preceding year from that business less the manage- 
ment expenses of that year, or 

(6) the annual average of the surplus arrived at by adjusting the surplus or deficit disclosed 
by the actuarial valuation made in accordance with the Insurance Act, 1938 (IV of 1938) in respect 
of the last inter\’aluation period ending before the year for which the assessment is to be made 
... .so as to exclude from it any surplus or deficit included therein which was made in any earlier 
intervaluation period and any expenditure other than e^nditure which may under the prosi- 
sions of section 10 of this Act be allowed for in computing the profits and gains of a business, 
whichever is the greater.” 

Then follows a proviso which sets_ out a certain limit for management expenses 
to be allowed but that is not material for this judgment. It is not in dispute that 
the method laid dowm in clause (b) would in the present cases produce the larger 
income and had, therefore, to be followed. The relevant part of rule 3 of the Schedule 
on W’hich the arguments in these cases turn may now be set out : 

"Jlute 3. — In computing the surplus for the purpose of rule 2 — 

(а) 

(б) any amount either written-off or reserved in the accounts or through the actuarial \’alua- 
tion balance-sheet to meet depreciation of or loss on the leaUsation of securities or other assets 
shall be allowed as a deduction, and any sums taken credit for in the accounts or actuarial s-aluation 
balance-sheet on account of appreciation of or gains on the realisation of the securities or other 
assets shall be included in the surplus : 

Provided that if upon investigation it appears to the Income-tax Officer after consultation 
with the Controller of Insurance that having due regard to the necessiw for making reasonable pro- 
vision for bonuses to participating policj’-holders and for contingencies, the rate of interest or 
other factor employed in determining the liability in respect of outstanding polides is material!)- 
inconsistent with the valuation of the securities and other assets so as artificially to reduce the 
surplus, such adjustment shall be made to the allowance for depredation of, or to the amount to be 
induded in the surplus in respect of appreciation of, such securities and other assets, as shall 
increase the surplus for the purposes of these rules to a figure which is fair and just.” 

No other rule in the Schedule was referred to at the Bar. 

What had happened was this. The assessee had debited a sum of Rs. 18.75,000 
to its Consolidated Revenue Account and credited it to the Investment Reserve 
Fund. There is no dispute that the assessee had to maintain the Investment Resen-e 
Fund. The transfer had been made because the assessee thought that the securities 
in respect of which the Investment Reserve Fund had been constituted havine depre- 
ciated the fund had become inadequate. By this transfer the assessee’s surplus, 
on which the tax had to be assessed under rule 2, was reduced. The Income-tax 
Officer thought that this transfer made the balance in the Investment Reserve Fund 
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exceed the deficit disclosed on the book values of the securities in that fund by 
Rs. 30,420. He also checked up the market value of the securities and came to the 
conclusion that they had been undervalued in the books by the assessee. In his 
view, the Investment Reserve Fund was for the aforesaid reasons actually in excess 
by Rs. 1,89,185 of the amount which it should have had to its credit. He, therefore, 
directed that the transfer from the Revenue Account to the Investment Reserve Fund 
be reduced by Rs. 1,75,000. The assessee appealed to the Appellate Assistant Com- 
missioner and he directed that the transfer to the Investment Reserve Fund be 
reduced by Rs. 1,45,000 instead of Rs. 1,75,000. On a further appeal by the assessee 
to the Income-tax Appellate Tribunal, it was held that the adjustment could only 
be made under the proviso to rule 3 (5) of the Schedule and that that rule required a 
prior consultation with the Controller of Insurance, and as that had not been made, 
the adjustment was wholly illegal. The Tribunal, therefore, ordered that the transfer 
of Rs. 18,75,000 made by the assessee as aforesaid had to be accepted as a whole. 

The Commissioner then applied to the Tribunal under section 66 (1) to state 
a case but that having been rejected he moved the High Court of Punjab for an order 
on the Tribunal to state a case under section 66 (2) of the Act. TTie High Court 
made an order on the Tribunal and the latter thereupon stated a case setting out the 
facts earlier mentioned and referring the following question to the High Court for 
its decision : 

“ IitTiether upon the facts found by the Tribunal, the Income-tax Officer had in this case jurisdic- 
tion to proceed to make adjustment in terms of rule 3 (h) of the Schedule to the Indian Income-tax 
Act.” 

The High Court took the raew that the matter did not come within rule 3 (h) 
of the Schedule and, therefore, no question of consultation with the Controller of 
Insurance arose. In the High Court’s opinion the Income-tax Officer had not been 
deprived of the authority of correcting errore of the kind that had been detected in 
these cases and the pron'so was not intended to cover those cases where, as in the 
present, the assessee in order to evade income-tax, undervalued his securities. The 
High Court, therefore, answered the question in the affirmative. The present appeals 
are against this judgment of the High Court. 

It seems to us that the decision of the High Court is clearly erroneous. Under 
rule 2 of tire Schedule the Income-tax Officer has to compute the profits and gains 
of a Life Insurance Company at the greater of the two methods of assessments men- 
tioned in clauses (a) and (6). There may be no restriction upon his jurisdiction in 
the computation of profits and gains under clause (a) but under clause (6) the compu- 
tation can be made within a limited field. He has to accept the annual average of 
the surplus disclosed by the actuarial valuation made in accordance with the Life 
Insurance Act in respect of the last inten'aluation period, so as to exclude therefrom 
any surplus or deficit included therein which was made in the earlier inter\’aIuation 
period, and expenditure not allowable under section 10 in computing the profits. 
This is made explicit by rule 3 which makes it obligatorj' upon the Income-tax Officer 
to make the computation of the surplus for the purpose of rule 2 according to the 
scheme prorided in clauses («)• (b) and (c) of rule 3. Under rule 2 (h) of the Schedule 
the Income-ta.x Officer has, therefore, no power to change the figures in the account 
of the assessee. He has to take the surplus as disclosed by the actuarial valuation 
made by the assessee under the Insurance Act and, then to arrive at the average 
mentioned in the rule. He has the power to exclude any surplus or deficit included 
in the actuarial valuation in respect of an earlier intervaluation period and any 
expenditure other than an expenditure w'hich may under section 10 of the Act be 
allowed. What the Incomc-ta.x Officer in the present case did docs not come within 
rule 2 (h). This is not disputed. 

It is furthermore not in dispute that apart from the provisions in rule 3 of which 
only clause (fo) is relevant for our purpose, there is no other provision in the Schedule 
which authorises an Incomc-ta.x Officer to make adjustments in the actuarial \-alua- 
tion made by tlie assessee. When wc come to rule 3 (b) we find that the first part 
of it la\-s down that it shall be obligatory on the Income-tax Officer to allow certain 
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amounts written-off or r^en’ed by the assKsee as a deduction and to include in the 
surplus any sunas for which credit has been taken on account of appreciation or gains 
on the realisation of the securities or other assets. This part of the rule only compels 
the Income-tax Officer to allow certain amounts as deductions and to include certain 
amounts for which credit had been taken in the accounts of the assessee. It, there- 
fore, does not warrant what the Income-tax Officer did, namely, to adjust the accounts 
on the basis of a re\'aIuation made by him. 

Then we come to the proviso in rule 3 (b). It says that if it appears to the 
Income-tax Officer having regard to certain matters to which it is not necessarj' to 
refer here in detail, that Sie rate of interest or other factor emploj'ed iri determining 
the liability in r^pect of outstanding policies is materiall}' inconsistent vith the 
valuation of the securities and other assets so as artificially to reduce the surplus, 
then he would have the power to make certain adjustments after consultation with 
the Controller of Insurance. Quite clearty the adjustment made in the present case 
by the Income-tax Officer w'as not of the variety’ mentioned in the proviso. He does 
not say that he made the adjustment because he found that any rate of interest was 
inconsistent with the valuation of securities or other assets. The adjustment made 
by him had nothing to do with any rate of interest. It was made only because 
he thought that the securities had been under%’alued. This he had no power to do 
under the proviso. This again is not in dispute. 

The result, therefore, is that we find nothing in the rales justifying the adjustment 
made by the Income-tax Officer in the present cases. We have set out the relevant 
provisions and we think that they do not contemplate any other adjustment of the 
figures in the accounts of the insurance companies apart from what they e.xpressly 
provide for. We have shown that the present adjustment does not fall within those 
so expressly provided for. 

The only other question is, is there a general right to correct the errors in the 
accounts of an Insurance Company when assessing the income-tax? The High 
Court thought there was. We are wholly unable to agree with tliis view. The assess- 
ment of the profits of an insurance business is completely governed by the rules in 
the Schedule and there is no power to do anything not contained in it. The reason 
may be that the accounts of an insurance business are ftiUy controlled by the Controller 
of Insurance under the prowsions of the Insurance Act. They are checked by him. 
He has power to see that variocs provisions of the Insurance Act are complied with 
by an insurer so that the persons who have insured with it are not made to suffer 
bv mismanagement. A tampering with the accounts of an insurer by an Income-tax 
Officer may seriously affect the w’orking of Insurance Companies. But apart from 
this consideration, we feel no doubt that the language of section 10 (7) and the 
Schedule to the Income-tax Act makes it perfectly certain that the Income-tax Officer 
could not make the adjustment that he did in these cases. 

It may be pointed out that the question referred w as confined to the powers of 
the Income-tax Officer under rule 3 (h) of the Schedule. Indeed learned Counsel 
for the assessee did not contend to the contrary'. The High Court, as may have been 
noticed, held that the proviso to rule 3 (h) was not intended to cover cases like the 
present. It would appear, therefore, that the High Court thought that the Income-tax 
Officer had no power under the rule to make the adjustment. It however nonetheless 
ans\vered the question in the affirmative. Obwously what was meant was that the . 
Income-tax Officer had the power quite apart from the rule, to make ail adjustments 
to prevent evasion of tax. The High Court in fact expressly said that the rule did 
not deprive the Income-tax Officer of the power to do this. It is clear that the High 
Court had travelled beyond the question. No objection having been taken at the 
Bar to this procedure, we have dealt with the matter from this point of view abo. 
The question framed has to be answered in the negatis’e. 

We would for this reason allow the appcak with costs. 

Hidayatullali, J . — I agree but would like to add the following. 

These are three appeals by certificate granted by the High Court of Punjab under 
section 66-A of the Income-tax Act against its judgment dated 2nd March, 1960. 
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The appellant is the Life Insurance Corporation (Unit: Bharat Insurance Company, 
Ltd.— original appellant). The appeals relate to assessment years 1952-53, 1953-54 
and 1954-55, and the corresponding years of account were the calendar years 1951, 
1952 and 1953. The assessment was made on the original appellant Bharat Insurance 
Co., Ltd., by the Income-tax Officer, Companies Circle, New Delhi under the rules 
framed for assessment of Insurance Companies pursuant to section 10, sub-section (7) 
of the Income-tax Act, on the basis of the annual average of the surplus of the insu- 
rance company as found by actuarial valuation in the last intervaluation period of 
fouryears ending on 3 1st December, 1951, and accepted by the Controller of Insurance 
under the Insurance Act, 1938. In this quadrennium, the Bharat Insurance Co., 
Ltd., had debited a sum of Rs. 18,75,000 in the consolidated revenue account from 
1st January, 1948, to 31st December, 1951, and had transferred the same to the 
investment resers’e fund to meet an alleged depreciation in the value of securities. 
The Income-tax Officer compared the book value and the market value of the stocks 
and shares and found that that insurance company had under\’alued certain shares 
and securities by Rs. 1,58,756 in the aggregate, and increased the investment reserve 
fund by a sum of Rs. 30,420 which was not required. The Income-tax Officer dis- 
allowed Rs. 1,75,000 from the total amount of Rs. 1,89,186 and added it to the surplus 
for calculating ta.x. He held at the same time that in his opinion the balance left 
over “ provided adequate cover as contemplated by rule 3 (b) of the Rules under 
section 10 (7) of the Insurance Act ”. On appeal, the Appellate Assistant Commis- 
sioner reduced the figure of Rs. 1,89,186 to Rs. 1,61,770. He also reduced the amount 
of Rs. 1,75,000 to Rs. 1,45.000. With this modification (among some others) he 
dismissed the appeal. Against the order of the Appellate Assistant Commissioner 
appeals were filed respectively by the Income-tax Officer, Companies Circle (I), New 
Delhi-1 and the Bharat Insurance Co., Ltd. There were thus six appeals in respect 
of the three assessment years. The Tribunal held by its order dated 23rd October, 
1956, as follows : 

“ The Income-tax Officer objects to the relief given by the Appellate Assistant Commissioner 
while the assessee objects to the adjustments which were made by the Income-tax Officer /h toto. 
The proviso to rule 3 (6) of the Schedule appended to section 10 (7) clearly lays down that the 
Income-tax Officer has to consult the Controller of Insurance before he becomes competent to make 
any adjustments to the actuarial surplus disclosed by the valuation. In this case no consultation 
with the Controller of Insurance appears to have been made. The adjustments made by ..the 
Income-tax Officer on this account are, therefore, set aside. The assessments will be modified 
accordingly.” 

The Commissioner of Income-tax, Delhi and Rajasthan, then moved the Tribunal 
for a Reference to the High Court suggesting for a decision on the question : 

“ Whether the proviso to rule 3 (6), Schedule to Indian Income-ta-x Act, 1922 was applicable 
and whether the Income-tax Officer was bound to consult the Controller of Insurance in this case 
where no questi on arose about the rate of interest or other factor employed in determining the 
liability in resp ect of outstanding policies ?” 

The Tribunal drew up a consolidated statement of the ca.se for the three assessment 
years and referred the following question for the decision of the High Court; 

“ Whether upon the facts found by the Tribunal the Income-tax Officer had in this case jurisdic- 
tion to proceed to make adjustments in terms of rule 3 (6) of the Schedule to the Indian Income-tax 
Act ?” 

In the High Court, the Commissioner made an application under section 66 (2) of 
the Inconie-tax Act for an order directing the Tribunal to refer the former question ; 
but that application was disposed of along with the Reference and the High Court by 
its order under appeal answered the latter question against the assessee and dismissed 
the application under section 66 (2) of the Income-tax Act. Khosla. C.J., and Grover, 
J., who disposed of the above Reference, obsen’cd that the question which they 
were answering comprehended the other question. The High Court in disposing of 
the Reference held that the Income-tax Officer had the jurisdiction “to deal with'^lhe 
matter in the manner employed by him ” and “ was not obliged to consult the Con- 
troller of Insurance before he corrected the valuation of the securities It may be 
mentioned that while the Reference was pending in the High Court a Government 
Administrator took over the Insurance Company. Subsequently, the Ufe Insurance 



4^8 


THE SUPREME COURT JOURNAL. [196/ 

Corporation, by virtue of a notification of the Government of India under section 4! 
of the Life ^surance Corporation Act, 1956, took over from 6th July, 1960 the asset; 
and liabilities^ of the Insurance Company in respect of the controlled business a: 
defined in section 2 (3) of the Corporation Act. The Corporation, in the circumstan- 
ceSj Was substituted as the appellant in place of the Insurance Company undei 
section 9 of the Life Insurance Corporation Act. In these appeals, it is contended 
that the High Court was in error in the conclusion it reached and the answer to the 
question should have been in favour of the Life Insurance Corporation and against 
the Department. 

Before deah’ng with this case, a reference in brief to the scheme of the Insurance 
Act and to the Rules framed under section 10 (7) of the.Income-tax Act for assessment 
of Insurance Companies is necessary. By section 11 of the Insurance Act, every 
insurer in Iiidia and every foreign insurer in respect of the insurance business transac- 
ted by him in India is required to prepare at the expiration of each calendar year with 
reference to that year (a) a balance-sheet, (b) a profit and loss -account and (c) a 
rereniie account. Special forms are prescribed and the Schedules to the Act proude 
by Regulations what should be shown in these accounts. The balance-sheet, profit 
and loss account, revenue account including accounts which the other provisions 
require the insurer to prepare, must then be audited by an auditor. By section 13 
of the Insurance Act, eveiy insurer, carrying on life insurance business, is required, 
at inteiv'als of not less than 3 years, to cause an actuarial investigation to be made 
into the financial condition of life insurance business carried on by him, including a 
valuation of its liabilities in respect of that business. An abstract of the report'of 
the actuary must then be prepared according to prescribed regulations. These 
accounts and the abstract, together with other statements, etc., must be submitted 
to the Controller of Insurance. The Controller may ask for further information 
and, if he so desires, take evidence and order a revaluation causing at the same time 
an investigation to be made. The Insurance Act further requires that every insurer 
must invest and at all times keep invested, assets equivalent to the liabilities on 
matured claims or on the policies in the life business maturing for pajment. Sec- 
tions 27 and 27-A indicate the kinds of investments in which the insurer must invest 
or keep invested the assets and the controlled fund. 

The balance-sheet of life insurance business must always be prepared as a sepa- 
rate document. The regulations enjoin that a statement in Form-AA showing the 
market value and the book value of the assets in India must be appended to the 
balance-sheet. The accounts must be signed and certified and in particular, a certifi- 
cate must be appended explaining how the values as shown in the balance-sheet 
of the investment of stocks and shares have been arrived at and how the market 
value thereof has been ascertained for the purpose of comparison with the values 
so shown. There has further to be another certificate that the items in respect 
of reversions and life interests have been valued as on the date of the balance-sheet 
by an actuary and the assets shown under the heading “ investments ” have not been 
valued at amounts exceeding the realisable or market value. This precaution is 
necessary: otherwise there may not be adequate cover for the liabilities. For this 
purpose, Form-AA which has to be annexed to the balance-sheet must show a classi- 
fied summarj' of the assets on the date of the balance-sheet and it must show in 
particular : 

(a) the value for which credit is taken in the balance-sheet for each of the above- 
mentioned classes of assets ; 

(b) the market value of such of the abovemcntioned classes of assets as has been 
ascertained from published quotations after deduction of accrued interest includcld 
in market prices in those cases where accrued interest is included elsewhere in the 
balance-sheet ; 

(c) how the value of such of the abovementioned classes of assets as has not 
been ascertained from published quotations has been arrh'cd at. 

The revenue account has to be prepared in four forms of v/hich Form-D shows the 
revenue account applicable to fife insurance business in respect of the year and 
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the other three documents are statements of life insurance policies for the same year 
(Form-DD), the additions to and deductions from policies (Form-DDD) and parti- 
culars of policies forfeited or lapsed in the year (Form — ^DDDD). The Regulations 
for the preparation of the abstract of the report of the Actuary are to be found in the 
Fourth Schedule to the Insurance Act. This Schedule is in two parts. The second 
part lays dowm inter alia that every abstract shall show the average rates of interest 
yielded by the assets, whether invested or uninvested, constituting the life insurance 
fund for each of the years covered by the valuation period and Regulation 3 of Part I 
lays down how the average rate of interest yielded in any year by the assets consti- 
tuting the life insurance fund must be calculated. This is a complicated calculation 
which it is urmecessary to describe here. The abstracts must explain the specific 
manner in which the said average rate of interest has been calculated. The consoli- 
dated revenue account has to be shown in Form-G and a final valuation balance- 
sheet is required to be prepared in Form-I which compares the net liability imder 
business as shown in the summary and valuation of the policies on the one hand with 
the balance of life insurance fund as shown in the balance-sheet on the other and this 
discloses the surplus or the deficiency as the case may be. As investments depreciate, 
an investment resenn fund is maintained to which amounts are transferred to make 
up for the shortfall. The insurance company is thus required to maintain an insu- 
rance fund sufficient to cover its iiafailities in investments and depreciation in the 
value of the investments must be specially provided for by making other investments 
which are kept in the investment reserve fund. We are now in a position to under- 
stand the provisions of the Income-tax Act which include references to these docu- 
ments. 

To begin with, it must be remembered that insurance companies are assessed 
somewhat differently from other business orgam'sations. Normally sections 8, 9, 
10 and 12 of the Income-tax Act apply to the assessment of business organisations 
but the rules for assessment contained in those sections do not apply to the assessment 
of an insurance company. Section 10 of the Income-tax Act deals with the head 
“ profits and gains of business, etc.”. Sub-section (7), however, sajs that notwith- 
standing anything to the contrary contained in sections 8, 9, 10, 12 or 18 the profits 
and gains of any business of insurance and the tax payable thereon shall be com- 
puted in accordance with the rules contained in the Schedule to the Act. These rules 
provide the mode of computing the profits and gains of life insurance business. 

'Under rule 2, the profits and gains of fife insurance business are taken to be either— 

“(fl) the gross e-xtemal incomings of the preceding year from that business less the manage- 
ment expenses of that year, or 

(p) the annual average of the surplus arrived at by adjusting the surplus or deficit disclosed 
by the actuarial valuation made in accordance with the Insurance Act, 1938 (IV of 1938), in respect 
of the last intervaluation period ending before the year for which the assessment is to be made so 
as to exclude from it any surplus or deficit, included therein which was made in any earlier inter- 
valuation period and any expenditure other than expenditure which may under the provisions of 
section 10 oftKs Act be allowed for in computing the profits and gains of a business whichever is 
greater. 

* * * *'• * 

In this case the second method was applicable. Rule 3 (in so far as it is relevant 
for our purpose) then provides as follows : 

"(a) • • * . * . 

(fi) any amount either written-off or reserved in the accounts or through the actuarial valua- 
tion balance-sheet to meet depreciation of or loss on the realisation of securities or other assets shall 
be allowed as a deduction, and any sums taken credit for in the accounts or actuarial valuation 
balance-sheet on account of appreciation of or gains on the realisation of the securities or other 
assets shall be included in the surplus : 

Provided that if upon investigation it appears to the Income-tax Officer after consultation 
with the Controller of Insurance that having due regard to the necessity for making reasonable pro- 
vision for bonuses to participating policy-holders and for contingencies, the rate for interest or other 
factor employed in determining the liability in respect of outstanding policies is materially 
inconsistent with the valuation of the securities and other assets so as artificially to reduce the surplus, 
such adjustment shall be made to the allowance for depredation of, or to the amount to be included 
in the surplus in respect of appredation of, such securities and other assets, as shall increase, the 
surplus for the purposes of these rules to a figure which is fair and just ; 
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(c) • » - ♦ * « * 1 . 

Rule 2 shows what shall be taken to be the profits and gains of the insurance 
company. Rule 3 shows what changes can be made in the annual average of the 
surplus. The purport of rule 3, in the context of this case, may now be stated in 
simple language. It provides in its main part that amounts reserved in the accounts 
or through the actuarial valuation balance-sheet to meet depreciation of securities 
shall be allowed as a deduction and e converso any sums taken creditforinthe accounts 
or actuarial valuation balance-sheets on account of appreciation of securities shall 
be included in the surplus. In short, the amount by which the value of securities 
depreciates is allowed as a deduction from the surplus and the amount of apprecia- 
tion of securities is included in the surplus. There is no question here of appreciation 
and the latter part of the main rule may, therefore, be ignored. This case is concerned 
only with the depreciation of the securities in the resenes as shown in the accounts 
and through the actuarial valuation balance-sheets. If such depreciation in fact 
takes place, it is open to the insurance company to claim that it be allowed as a 
deduction from the surplus and it must be allowed. But bj' undervaluing the 
stocks and shares, it is always possible artificially to reduce the surplus by making 
a part if it go into the reserve to take the place of the amount by which the stocks 
and shares are alleged to have, but have not in fact, depreciated. The proviso, 
which is annexed to the main rule, takes note of the e.xistence of such a possibility 
and provides that if the Income-tax Officer on investigation finds (after consultation 
with the Controller of Insurance) that the rate of interest or other factor employed 
in determining the liabilitj' in respect of outstanding policies is materially inconsistent 
with the valuation of the securities and other assets so as artificiallj' to reduce the 
surplus, he may make such adjustments to the allowance for depreciation as shall 
increase the surplus to a figure which is fair and just. The proviso further says 
that in doing so, the necessitj^ for making reasonable pro\dsion for bonuses to partici- 
pating policy-holders and for contingencies must be taken into consideration. Put 
in simple language, it means that the Income-tax Officer can, after investigation and 
consultation with the Controller of Insurance, increase the surplus to a figure which 
is fair and just. But this action is open to him only if the valuation of the securities 
and other assets has been artificially manipulated to reduce the surplus by making 
the rate of interest or other factor employed in determining the liabilitj' in respect of 
outstanding policies inconsistent with the valuation of the securities. Further, the 
Income-tax Officer, before he makes any change, must pay due attention to the neces- 
sity for making reasonable provision for bonuses to participating poh'cy-holders 
and contingencies. 

The power which is conferred on the Income-tax Officer under the proviso 
clearly has its limitatioru-, and is hedged in by conditions. In the present case, the 
Income-tax Officer admittedly did not consult the Controller oflnsurance. Nor did 
he consider the necessity' for making reasonable provision for bonuses to partici- 
pating policy-holders and for contingencies. Nor did he establish that the rate of 
interest or other factor employed in determining the liability in respect of outstanding 
policies was materially inconsistent with the valuation of the securities or other assets. 
What he did tvas to find out the market value of stocks and shares and to compare 
that value with the valuation actually made and on finding that they were under- 
valued, to add a certain amount to the surplus for tax purposes. Tlie Appellate 
Assistant Commissioner differed about the market value of the stocks and shares and 
reduced the amount which was added but did no more. The Tribunal, which re- 
versed these orders went merely by the failure of the Income-tax Officer to consult 
the Controller of Insurance. The two questions (that proposed by the Commissioner 
and that actually referred) bring into relief respectively the actions of the Income-ta.x 
Officer and the order of the Tribunal. The question as answered refers to the Income" 
tax Officer’s decision while the other was limited to the Tribunal’s order. The Depart- 
ment did not seek to place its case under the proviso either before the High Court or 
before us, perhaps, because the conditions in the proviso (whetherthey be directory' 
or mandatory), had not been followed at all. The Department claimed that th« 
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matter fell to be governed by the main rule without the assistance of the proviso 
and this contention appears to have been accepted by the High Court. 

As has been shown above, Form-G is the consolidated revenue account. The 
Bharat Insurance Company had, during the quadrennium commencing on 1st January, 
1948, and ending on 31sl December, 1951, transferred to the investment reserve fund a 
sum of Rs. 18,75,000 and shown it in Form-G. The balance of life fund thus stood 
at Rs. 5,45,88,286-1-10 as against the net liability of Rs. 5,19,42,924, and there was a 
surplus. The valuation balance-sheet in Form-I as on 31st December, 1951, thus was: 

Rs. Rs. 

Net liabHity under business as shown Balance of Life Assurance Fund as 

in the summary and valuation 5,19,42,924 shown in the Balance-sheet 5,45,88,286 

Surplus 26,45,362 


5,45.88,286 5,45,88,286 


The valuation abstract prepared under the Fourth Schedule showed that the Actuary 
had assumed the rate of interest at 3% per annum and he found that the average 
rate of interest earned on the mean life fund in each year was as follows : 


Year ending 31st December, 1948 3.5% 

Year ending 31st December, 1949 .. 3.27% 

Year ending 31st December, 1950 .. 3.27% 

Year ending 31st December, 1951 , 3.26% 


The Income-tax Officer did not concern himself with the rate of interest employed 
in determining the liability in respect of outstanding policies. He considered the 
valuation of stocks and shares held in the life fund with a view to ascertaim'ng whether 
the sum of Rs. 18,75,000 transferred to the investment reserve fund to balance an 
alleged depreciation in the value of stocks and shares was justified or not. He 
e.xamined for this purpose the details of the alleged depreciation amounting to 
Rs. 22,64,733 which had been worked out by the assessee company and observ'ed 
that afterthe transfer of Rs. 18,75,000 to the investment reserve fund the balance to 
the credit of the fund was Rs. 22,95,154 when it need not have been more than 
Rs. 22,64,733 and this showed an excess of Rs. 30,420. This e.xcesshe disallowed. He 
then found out the market rate of stocks and shares in the fund and came to the 
conclusion that some of these wxre under\'alued by a sum of Rs. 1,58,756. He held 
that an excess of Rs 1,89,186 was transferred to the investment reserve fund from 
the surplus. According to him, the surplus of Rs. 26,45,362 shown in Form-I 
required to be adjusted and he added a lump sum of Rs. 1,75,000 to the surplus. 
In other words, the total depreciation claimed under rule 3 fh) as an allowance w-as 
not accepted. Hie sum of Rs. 1,75,000 %vas reduced by the Appellate Assistant 
Commissioner to Rs. 1,45,000 and it was altogether cancelled by the Income-tax 
Appellate Tribunal. 

The learned Judges of the High Court in dealing ivith this matter obsen'cd that 
the excess of Rs. 30,420 was not an actual depreciation and no provision need have 
been made in the reseive fund for this sum. They also held that the Income-tax 
Officer had rightly held that some of the stocks and shares had been deliberately 
unden'alucd. "^They accepted the proposition that the making of an adjustment 
in the surplus on a finding that the rate of interest or other factor employed in deter- 
mining the liability in respect ofoutstanding policies and other assets was materially 
inconristent with the valuation of the securities and other assets, and the making of 
adequate provision for bonuses to participating policy-holders and contingencies 
was a matter for a specialist and that the Income-tax Officer, if he made an adjustment, 
should procure the advice of the Controller of Insurance before making any change 
on the basis of his own knowledge. But they held that the proper valuation of the 
securities did not require a specialist and that any person could get market quotations 
and find out the value of the securities. According to the learned Judges, although 
the proriso enjoined upon the Income-tax Officer the duty to consult the Controller 
of Insurance and also to make adjustments in a particular way, the main rule allowed 

sej— 55 
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the Income-tax Officer to fix the amounts of permissible deductions on the basis of a 
correct valuation of the securities and the Income-tax Officer’s jurisdiction in this 
respect was not in any way controlled. According to them, the fixing of the correct 
value of the assets was not the sort of adjustment which was contemplated by the 
proviso ; therefore, neither was prior consultation necessarj' nor were the conditions 
precedent as laid down in the proviso applicable. They referred to the decision of 
the Bombay High Court in Western India Life Insurance Co., Ltd.. In re^, and observed 
that such action was held permissible under rule 30 of the superseded rules which 
they held was in pari materia TOth the main rule 3 (h), and to the decision in Commis- 
sioner of Inconie-tax, Bombay, Sind and Rajasthan v. Indian Life Assurance Co., 
Ltd.-, in which the dictum of the High Court was apph'ed by the Sind Chief Court. 
They concluded : 

“ It is therefore, clear that the proviso does not apply to a case where the Income-tax OfBccr 
has to see whether the securities have been correctly valued or not. Hemust satisfy himself without 
any reference to the Controller of Insurance that the securities which are being transferred to the 
reserve fund are not more than necessao' to meet depreciation or loss that has actually been suffered, 
and to determine this he must have the correct \aluation of the securities.” 

In the result, they held that the Income-tax Officer had “ full jurisdiction ” to 
deal with the matter in the manner employed by him. 

Mr. Setalvad on behalf of the Life Insurance Corporation pointed out that the 
actuarial valuation balance-sheet in Form-I had determined the surplus by deducting 
from the Life Insurance fund as on the valuation date the net liabilitj' under the life 
insurance business. He pointed out that in w'orking out this liabilitj’ the Actuary’ 
had assumed the rate of interest at 3% per aimum and to arrive at, this figure, he had 
taken into consideration the average interest yield for the four years covered by the 
valuation. The interest yield thus was obtained by properly following the procedure 
laid down by Regulation 3 of Part 1 of the Fourth Schedule to the Insurance Act. 
He contended that if the interest jaeld were found to be lower by reason of the reduc- 
tion of the amount of depreciation, the liability for the policies, as calculated in the 
accounts, would be disturbed and the liability w'ould increase. He pointed out that 
lule 30 of the previous rules was amended by the addition of a proviso in the new 
ru/e 3 (d) to make it incumbent that an adjustment in respect of depreciation of securi- 
ties in the actuarial balance-sheet should only be made after complying with certain 
conditions. He contended that action could only be taken under the proviso and 
in accordance with its strict terms. He submitted that by merely reducing the amounts 
transferred to the investment reseiv'e fund the Income-tax Officer could not increase 
the surplus, for in doing so, he reduced the cover and thus seriously disturbed the pro- 
vision for liability tmder the policies and the provision for bonuses to participating 
policy-holders and contingencies, and that such action of the Income-tax Officer 
was without jurisdiction. 

On behalf of the Department, Mr. Gopal Singh contended that there was a 
general power in the Income-tax Officer derived from the main rule 3 (b) and indepen- 
dent of the proriso to make such an adjustment. Mr. Gopal Singh did not rely 
upon the proriso and contended that the Income-tax Officer could find out from 
the market quotations the value of stocks and shares and if he found a disparity, he 
could make adjustments by refusing to allow the deduction which w’as claimed under 
rule 3 (h). According to him, it was not necessary' to go to the proviso at all and in 
any event, consultation with the Controller of Insurance was not absolutely neces- 
sary and what he did w>as within his jurisdiction. He submitted that the Income- 
tax Officer had jurisdiction to decide what was just and proper and had done so 
under his general power flowing from the main rule 3 (6) without the aid of the 
proviso. 

It is clear that the Income-tax Act contemplates that the assessment of insurance 
companies should be carried out not according to the ordinary' principles applicable 

r. (mS)6I.T.R.44:40Bom.L.R.44T:t76 36Z ; Z22 t.C. 643 : (1946) Sind. (Rul) t32 : 
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to business concerns as laid in section 10 , but in quite a different maimer. 
Insurance companies do not compute their profits in the ordinary way because pre- 
miums cover risks which run into future years and loss includes losses from pre- 
vious years. The..method prescribed ensures that by taking the average of several 
years a fair and reasonable conclusion is reached. Actuarial estimation plays an 
important part and surplus only results when there is an excess of the fund over the 
liability after all other charges are met. The rules which have been quoted lay down 
tw'o different methods of ascertaining profits. Rule 2 (a) merely compares the gross 
external incomings of the preceding year with the management expenses. Rule 2(b) 
contemplates the annual average of the surplus of deficit disclosed by actuarial 
valuation. 

In the present case the first limb of rule 2 did not apply. So the annual average 
of the surplus found by the Actuaiy had to be taken and from it the surplus of the last 
intervaluation period had to be deducted as also e.xpenditure allowable under sec- 
tion 10 of the Income-tax Act. This is the basic calculation and they were followed. 
Certain special limitations indicated in the proviso to rule 2 and rule 3 (a) are not 
relevant for the present case. Under the main part of rule 3 (b) certain special deduc- 
tions and addit ons must be made to the armual average of the surplus determined 
under the second rule. Since the life fund is held in securities and the price of stocks 
and shares fluctuates, provision has been made in rule 3 (b) to make adjustments. 
Rule 3 (b) in its main part speaks of adjustments on the basis of the accounts and 
amounts as entered in the accounts determine what must be added to or deducted 
from the surplus. The Income-ta.x Officer must deduct from the annual average of 
the surplus for purposes of rule 2 any amount entered in the account to cover depre- 
ciation of the securities and assets and add any amount taken credit for on account of 
appreciation. The Income-tax Officer here follows the accounts and gives effect to 
the entries such as they are. The pro\ision is mandatory and the Income-tax Officer 
has no discretion. 

If the Income-tax Officer doubts the accounts, his powers are defined by the 
proviso. Rule 3 (b) which allows the Income-tax Officer to deduct from or add to 
the sutylus amounts shown in the accounts for depreciation and appreciation of 
securities as the case may be, does not confer on him a power to disturb the annual 
average of the surplus at his sweet will. No doubt, the perception of discrepancy 
beriveen what is entered in the accounts and what in fact, is not something which is 
or can be made the subject of rtiles. Rules can only provide how the Income-tax 
Officer must proceed in the matter if he finds an inaccuracy. The entire subject of 
such disparity between fact and actual entries is comprehended in the proviso. If 
the Income-tax Officer accepts the accounts he must reduce or increase the surplus 
by the amounts actually shown for depreciation or appreciation in the accounts. His 
powers under the main rule end there. If he discovers a discrepancy (not de minimis) 
he must proceed under the proviso. The proviso requires him to consult the Con- 
troller of Insurance and to bear in mind that reasonable provision has to be made 
for bonuses to participating policy-holders and for contingencies, and he can act 
only where the rate of interest or other factor employed in determining the liability 
under the policies is materially inconsistent with the valuation of securities and this 
results in the artificial reduction of the surplus. It is clear that the proviso negatives ' 
the existence of a separate general power. Action has to be taken in the maimer 
laid down in the proviso or not at all. 

In the present case, the Income-tax Officer did not follow’ the proriso at all. 
Tlie Department did not rely upon the proriso in the High Court and even before us 
did not seek to justify the action of the Income-tax Officer with reference to the pro- 
viso. No doubt, an attempt was made before us to limit the generality of the ques- 
tion debated in the High Court to the specific point decided bj' the Tribunal and out- 
lined in the question suggested by the assesscc. But the gist of the matter is the same 
whichever way one lools at it. The adjustment of the suiplus in the matter of the 
Appreciation and depreciation of securities not on the basis of the accounts but on 
the basis of the Income-tax Officer's discretion can only be done in the manner laid 
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down in the proviso. Such power is not available under the main rule which merely 
allows book entries to be worked into the surplus. 

I find it impossible to endorse the view of the High Court that the Income-tax 
Officer had any general power to make adjustments independently of the proviso. If 
he detected any discrepancy he had to proceed under the proviso. To hold other- 
wise would make the proviso entirely redundant, and it is quite clear that such could 
not be the intention. Cases under the former rule 30 caimot be used as precedents 
because the present rule 3 {b) has been materially altered bj' the addition of the proviso. 
Formerly the rule tried to sen'e both the objects by using the word “ may ”, but the 
word “ may ” which gave a discretion to the Income-tax Officer could lead to arbi- 
trary actions and the rule is now in two parts, the main rule leawng no discretion and 
the proviso conferring a power subject to certain conditions. 

In the result, I disagree with the High Court in the answer which it gave to the 
question. The proper answer was in the negative. I agree therefore, that the 
appeals be allowed with costs on the respondenrhere and in the High Court. 

V.S. Appeals allowed. 


THE SUPREME COURT OF INDIA. 

Present : — A. K. Sar1w-,r, M. Hidayatuliah and J. C. Shah, JJ. 
Shivram Poddar . . Appellant.* 


V. 

Income-tax Officer, Central Circle II, Calcutta and another . . Respondents. 

Incotm-tax Act, {XI of 1922), uclions 23, 25, 26 cni 44 {befon cmfr.imcr.t fy Act {XI of 1956). 
Assessment proadure — Dissolaion of firm — Ckaitge in constitution — Discontir.uor.ee of business—Suaessisn 
to business. 

Partnership law and Income-tax lcrw~Firms personalitje as assessable unit — Wicthcr surrives reconstitution. 

High Court — tVrit jurisdiction — It 'hen to be inzo.hed in revenue matters — Irwome-tax Act, a self contained 
— Questions relating to assessment, primarily icitkin Jurisdiction of revenue authorities — High Court not to be 
ashed to assume facts. 

A firm of four partaeis carrjTng oa business in commission 3genc>’ etc., is’as dissolved in February', 
1950. On dissolution, tbc firm’s business yras, presumably, discontinued. For the account year 
ended 31st March, 1950 rclc^■ant to the assessment year 1950-51, the Income-tax Ofiiccr served a 
notice on one of the partners requiring him to submit the firm’s return. The partner protested and 
later mos’cd the High Ckmrt for the issue of a writ restraining the Officer from mating the assessment. 
On the High Court’s refusal to issue the vrit, on an appeal to the Supreme Court, by Special Leave. 

Held, that by the discontinuance of its business, the firm, tvhidi tsvis an unregistered firm, neither 
ceased to be liable to pay tax on the income earned by it, nor could a procedure different from the 
one prescribed under Chapter IV apply for the assessment of the income of the firm. 

The procedure of assessment of a firm after it has discontinued its business, whether it is dissolved 
or not, tsill be as under section 23. Section 44 merely prosidcs an added incident, that all persons 
who were partners at the time of discontinuance arc jointly and severally liable to pay 'the tax pajable 
by the firm. Section 44, howes-er (as it stood before its amendment in 195S) is attracted only when 
the business of the firm is discontinued j.r., svhen there is complete cessation of the business, and not 
when there is a change in the ownership of the firm or in its coastitudoru 

Under the ordin^- law governing partnerships, modification in the constitution of the firm, in 
the absence of a special agreement to the contrary, amounts to dissolution of the firm. But the In- 
come-tax Act recognizes a firm for purposes of assessment as a unit independent of the partners consti- 
tuting it, it invests the firm with a personality which survives reconstitution. 

The provisions relating to assessment on reconstituted or newly constituted firms are obligatory. 
Where the firm is dissolved, but the business is not discontinued, there being a change in the consti- 
tution of the firm assessment has to be made under section 26 (1/. If there be succession to tlie busin-u. 
assessment has to be made under section 26 (2). In cither case, it is the assessment of the income d 
the firm and the assessment must be made upon the firm. 
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_ Held also, that it is for the Revemue Authorities to ascertain the facts applicable to a partioiiar 
situation and to grant appropriate relief in the matter of assessment to tax . The Income-tax Act 
pros-idcs a complete machinery for assessment to tax and for relief in respect of improper or erroneous 
orders. In attempting to b>-pass the provisions of the Income-tax Act and by inviting the High Court 
to decide questions which are primarily tvithin the jurisdiction of the Revenue Authorities, the party 
approaching the Court has often to ask the Court to make assumptions of facts which remain to be 
investigated by the Revenue Authorities. Resort to the High Court in exercise of its extraordinary 
jurisdiction conferred or recognized by the Constitution in matters relating to assessment, levy’ and 
collection of income-tax may be permitted only when questions of infringement of fundamental rights 
arise, ortvhere, on undisputed facts, the taxing authorities are shown to have assumed jurisdiction tvhicli 
they do not possess. 


Appeal by Special Leave from the Judgment and Order, dated 1 1th January, 
1962 of the Calcutta High Court in Appeal from Original Order No. 153 of 1959. 

G. S. Pathak, Senior Advocate, R. N. Baliria and B. P. Maheshwari, Advocates, 
with him, for Appellant. 

K. N. Rajagopal Sastri, Senior Advocate [Gopnl Singh and R. N. Sachthey, 
Advocates, with him), for Respondents. 

The Judgment of the Court was delivered by 

Shah, J. — Balmukand Radheshaj'am — hereinafter called ‘ the firm ’ — having 
its head ofBce at Calcutta carried on business in commission agency, and cotton 
piece-goods. L^e firm which consisted of four partners — one of whom was Shivram 
Poddar, appellant in this appeal — ^was dissolved in February, 1950, and it appears 
that thereupon its business was discontinued. For the assessment year 1949-50, 
one of the partners of the firm submitted a return of its income, and it was assessed 
on October 28, 1952, in the status of an unregistered firm. 

On March 28, 1955, the Income-tax Officer issued a notice under section 34 
read with section 22 (2) of the Indian Income-tax Act, 1922, addressed to the appel- 
lant as a partner of the firm at the time of its dissolution calling upon him to submit 
a return of the income of the firm for the year ending March 31, 1950. The appel- 
lant moved the High Court of Judicature at Calcutta for a writ of mandamus under 
Article 226 of the Constitution commanding the Income-tax Officer to forbear from 
giving effect to the notice. The petition was dismissed by D. N. Sinha, J., and that 
order was confirmed in appeal under the Letters Patent by the High Court of Calcutta. 
This appeal is against that judgment of the High Court. 

The question which falls to be determined in this appeal is whether the income 
earned by the firm in the year ending March 1950 could be assessed to tax under 
section 44 of the Indian Income-tax Act after the firm was dissolved. Section 44 
of the Indian Income-tax Act 1922, before it was amended by the Income-tax 
(Amendment) Act, 1958, stood as follo\?'s : 

“ NMiere any business, profession or vocation carried on by a firm or association of persons 
has been discontinued, or where an association of persons is dissolved, every person who was at ^e 
time of such discontinuance or dissolution a partner of such firm or a member of such association 
shall, in respect of income, profits and gains of the firm or association, be jointly and severally liable 
to assessment under Chapter IV and for the amount of ta.v payable and all the provisions of Chapter 
rv shall, so far as may be, apply to any such assessment.” 

The object of the enactment is clear : it is to authorise assessment of ta.x on 
income, profits or gains earned in a business, profession or vocation carried on by a 
firm or association before discontinuance of the business, profession or vopation, 
or before dissolution of the association, and to impose joint and several liability 
upon every person who was at the time of discontinuance a partner of the firm or a 
member of the association or at the time of dissolution a member of the association. 

This Court in dealing with the effect of section 44 of the Indian Income-tax Act 
Upon the liability of partners to be assessed in respect of the income of a firm which 
had discontinued its business on account of dissolution, observed in C. A. Abraham 
Vppootil, Kottayam v. The Income-tax Officer, Kotiayam and another'^, at p. 770 : 


„1. (1961) I S.CJ. 673 : (1961) 1 M.LJ. 
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" In effect, the Legislature has enacted by section 44 that the assessment proceedings may be 
commenced and contmued against a firm of which business is discontinued as if discontinuance has 
imt taken_ place. It is enacted manifestly with a view to ensure continuitj' in the application of 
the machmeiy provided for assessment and imposition of tax liability notwithstanding discontinu- 
ance of the business of firms.” 

In Abraham's Case \ discontinuance of business of the firm was the result of dis- 
solution upon death of one of the partners. The primary question in that case was 
about the competence of the Income-tax Officer to order the lev}' of penalty against 
a firm, after it had discontinued its business upon dissolution, for concealing the par- 
ticulars of income or for deliberately furnishing inaccurate particulars of income 
in a return of the income of the firm. The validity of the order of assessment 
of income of the firm was not challenged in that case though at the date oftlie 
order of assessment the firm stood dissolved and its business was discontinued. 
But the Court could not adj'udicate upon the legality of the order imposing penally 
without deciding w'hether there was a valid assessment, for an order imposing 
penalty predicates a valid assessment. We have reiterated this view in The 
Commissioner of Income-tax, Hyderabad v. Raja Reddy Mallaram", in considering 
the application of section 44 of the Indian Income-tax Act in relation to the assess- 
ment of an association of persons which is dissolved. 

Mr. Pathak for the appellant urged (and that w'as the only argument advanced 
in support of the appeal) that the notice addressed by the Income-tax Officer to the 
respondent was in law inoperative, since-section 44 applies in relation to a firm only 
when there is discontinuance of its business and not when there is dissolution of the 
firm. Counsel submitted that members of an association of persons may be assess- 
ed under section 44 on discontinuance of business or upon dissolution of the associa- 
tion, but partners of a firm may be assessed under section 44 only on discontinuance 
of the business, profession or vocation carried on by the firm and not on dissolu- 
tion. Discontinuance of business and dissolution of a firm are different concepts, 
urged Counsel, for if discontinuance included dissolution it was plainly un- 
necessary to make an express provision with respect to the dissolution of associa- 
tion of persons. In support of his contention Counsel relied upon the observations 
made by Chakravarti, C.J., in R. N. Bose v. Mabindra Lai Goswami^, at page 441 : 

“That section (section 44 of the Income-tax Act, 1922) speaks of a case where any business, 
profession or vocation carried on by'a firm or association of persons has been' discontinued and a 
case where an association of persons is dissob-ed. It does not speak of a case, at least expressly, 
where a firm has been dissolved. It will be noticed tliat when speaking of the discontinuance of a 
business, profession or vocation, the section speaks of both a firm and an assodation of persons, 
but when speaking of dissolution, it drops the “ firm 

• » » • • 

Mr. Meyer * * • contended that discontinuance included dissolution. I am unable to accept 
that contention because although the dissolution <»f a firm must involve discontinuance of its business, 
the converse need not necessarily be true and a firm may conceivably continue to exist after dedding 
to discontinue its business as firms very often do for various purposes, such as collecting their debts.” 

But these observations were obiter, for, as observed by the learned Chief 
Justice, the parties before him had throughout proceeded on the footing that 
section 44 applied to the case of a dissolved firm, and he would also proceed on the 
assumption that section 44 applied to the case of a dissolved firm. 

Section 44 operates in two classes of cases : where there is discontinuance of 
business, profession or vocation carried on by a firm or association, and where there 
is dissolution of an association. It follow'S that mere dissolution of a firm without 
discontinuance of the business will not attract the application of section 44 of the 
Act. It is only where there is discontinuance of business, whether as a result of 
dissolution or other cause, that the liability to assessment in respect of the income of 
the firm under section 44 arises. In the case of an association, discontinuance of 
business for whatever cause, and dissolution with or without discontinuance of 
business, will both attract section 44. Tlie reason for this distinction appears from 
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the scheme of the Income-tax Act in its relation to assessment of the income of a 
firm. A firm whether registered or unregistered is recognised under the Act as a 
unit of assessment (sections 3 and 2 (2)), and its income is computed under clauses (3) 
and (4) of section 23 as the income of any other unit. Section 25 (1) relates to 
assessment in case of a discontinued business — ^whether the business is carried on by a 
firm or by any other person. This is of course only an enabling provision giving the 
Income-tax Officer an option to make a premature assessment on the profits earned 
upto the date of discontinuance, in the year of discontinuance : Commissioner of 
Income-tax v. Srinivasan and Gopalan^. Even if no premature assessment is made, 
the assessment for the entire year will be on the income computed up to the date of 
discontinuance. Then there is the special provision relating to assessment when at 
the time of making an assessment it is found that a change has occurred in the consti- 
tution of a firm, or a firm has been newly constituted : section 26 (1). The date on 
which the change has occurred is immaterial : it may be in the year of account, in 
the year of assessment or even after the close of the year of assessment. The Income- 
tax Officer has under section 26 (1) to assess the firm as constituted at the time of 
making the assessment, but the income, profits and gains of the previous year, have 
for the purpose of inclusion in the total income of the partners, to be apportioned 
between the partners who were entitled to receive the same. Sub-section (2) of 
section 26 relates to assessment in the case of succession to a person (which expression 
includes a firm) carrying on a business by another person in such capacity. These 
provisions have to be read with section 44, for that section provides that in the case 
of discontinuance of business of firm or of an association or dissolution of an 
association, liability to assessment is under Chapter IV and all the provisions of 
Chapter IV, so far as may be, apply to such assessment. 

Discontinuance of business has the same connotation in section 44 as it has in 
section 25 of the Act : it does not cover mere change in ownership or in the consti- 
tution of the unit of assessment. Section 44 is therefore attracted only when the 
business of a firm is discontinued, i.e., when there is complete cessation of the busi- 
ness and not when there is a change in the ownership of the firm, or in its constitution, 
because by reconstitution of the firm, no change is brought in the personality of the 
firm^ and succession to the business and not discontinuance of the business results. 
Under the ordinary law governing partnerships, modification in the constitution of 
the firm, in the absence of a special agreement to the contrary, amounts to dissolu- 
tion of the firm and reconstitution thereof, a firm at common law being a group of 
individuals who have agreed to share the profits of a business carried on by all or 
any of them acting for all, and supersession of the agreement brings about an end of 
the relation. But the Income-tax Act recognises a firm for purposes of assessment 
as a unit independent of the partners constituTing it: it invests the firm with a persona- 
lity which surv'ives reconstitution. A firm discontinuing its business may be assessed 
in the manner provided by section 25 (1) in the year of account in which it^ disconti- 
nues its business : it may also be assessed in the ymr of assessment. In either case, 
it is the assessment of the income of the firm. Where the firm is dissolved, but the 
business is not discontinued, there being change in the constitution of the firm, assess- 
ment has to be made under section 26 (1), and if there be succession to the business, 
assessment has to be made under section 26 (2). The provisions relating to assess- 
ment on reconstituted or newlj' constituted firms, and on succession to the business 
are obligatory'. Therefore, even when there is change in the ownership of the business 
carried on by a firm on reconstitution or because of a new constitution, assessment 
must still be made upon the firm. Vfiicn there is succession, the successor and the 
person succeeded have to be assessed each in respect of his actual share. This scheme 
of assessment furnishes the reason for omitting reference to dissolution ofa firm from 
section 44 when such dissolution is not accompanied by discontinuance of the business. 

A firm after it has discontinued its business, whether it is dissolved or not, will 
therefore be assessed either under section 25 (1) prematurely, or in the year of assess- 
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ment, in both cases the procedure of assessment is as under section 23 (3) and (4) 
supplemented b\' sub-section (5). Section 44 provides an added incident that all 
persons who were partners at the time of discontinuance are jointly and severally 
liable to pay the tax payable bj’ the firm. Under section 23 (5) by the Second Proviso 
to clause (a) in the case of a registered firm the firm is liable to pay tax on the share 
of the income of a partner only in the case of a partner who is non-resident. On 
the discontinuance of the business of a firm, however, by section 44 a joint and several 
liability of all partners arises to paj' tax due bj' the firm. Except the general provi- 
sions relating to premature assessment under section 25 (1) and assessment on succes- 
sion under section 26 (2) there is, in the Act, no prowsion which imposes joint and 
several liability on members of an association of persons, on dissolution or disconti- 
nuance of business and that is presumabh' the reason why section 44 was enacted 
as it stood prior to its amendment in 1958. Absence of reference to dissolution of 
a firm (not resulting in discontinuance) in section 44 was therefore a logical sequel 
to the provisions relating to assessment of firms contained in Chapter IV, especially 
sections 23 (5), 25 (1), 26 (1) and 26 (2). 

Balmukund Radheshj’am was an unregistered firm, and, by the disconti- 
nuance of the business, it neither ceased to be liable to pay tax on the income earned 
by it, nor could a procedure different from the one prescribed under Chapter IS'' apply 
for the assessment of the income of that firm. 

IVe may observe that we have proceeded to decide this case on the footing that 
the business of the firm was discontinued on dissolution of the firm. It is, however, 
necessary once more to observe, as we did-in C. A. Abraham’’ s case"^ that the Income- 
tax Actprovides a complete machinery for assessment of tax, and for relief in respect 
of improper or erroneous orders made by the Revenue Authorities. It is for the 
Revenue Authorities to ascertain the facts applicable to a particular situation 
to grant appropriate relief in the matter of assessment of tax. Resort to the High 
Court in exercise of its extraordinary jurisdiction conferred or recognised by the 
Constitution in matters relating to assessment, levy and collection of Income-tax 
may be permitted only when questions of infringement of fundamental rights arise, .or 
whereon undisputed facts the taxingautliorities are shown to have assumed jurisdic- 
tion which they do not possess. In attempting to by-pass the provisions of the 
Income-tax Act by inviting the High Court to decide questions which are primarily 
within the jurisdiction of the Revenue Authorities, the party approaching the Court 
has often to ask the Court to make assumptions of facts which remain to be investi- 
gated by the Revenue Authorities. 

The appeal fails and dismissed with costs. 

V. S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

Present : — ^A. K. Sarkar, M. Hidavatollah and J. C. Shah, JJ. 

Sait Nagjee Purushotham & Co., Calicut . . Appellant.* 

V. 

The Commissioner of Income-Tax, Madras 

(Now Kerala) . . Respondent. 

Indian Incomr-tax Act, {XI cf 1922), seclinn 25 (4) — Snccnsjicn to hnsinfss — Firm taxed vxdrr 1918 
— Stzercl biLsvisssfs — SpUit up i*: 1939 cTid tcJifJZ ctct hy dijjercrj Jims — VtTidhdr cnyjr.ts to 
oj business — Sepsraied business taken ever by composite Jim — SuhseiyueT:* c scle cj enSize undertaking 
company — ^I'Mker amoimis to succession to 1918 business — W7:eiher enlilkd to icxTelirJ. 

A firm constituted six partners carried on difTcrent businesses from 1902 om^'ard. Tee 
firm paid income-tax under ilie Income-tax Act, 1918. Under the terms of p.irtiicrship, death or 
retirement ofa partner u'ould not dissolve tlie firm. In I922« one partner died and another rciir^» 
but the remaining partners continued the business, executing a fresh partncrsfnp deed. In 


♦ C.As. Nos. 275 and 276 on953. 20th Deceml>er, 1963., 
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anotherpartnerdied, lea%-ing the firm ivith only three partners. In 1939, the businesses were segregated 
and tsvo partnerships were constituted under two deeds under which each firm carried on the 
business allotted to it. In 1943, the business carried on by the two netv firms were brought under 
one composite, firm, constituted under an instrument dated 30th October, 1955. Subsequently', on 
7th February, 1948, the entire business of the composite firm svas taken over as a going concern by a 
limited company. It was claimed that there was a succession from tlie composite firm to the limited 
company svithin the meaning of section 25 (4) of the Income-tax Act, 1922, and consequential tax 
reliefs were prayed for on that basis. The claim was rejected by the Income-ta.x Officer as tvell as 
the other Income-ta.x Authorities. On a Reference by the Appellate Tribunal, the High Court 
upheld the decision of the Income-tax Authorities. On appeal by Special Leave 

Held, (per Sarkar and Shah, JJ.), (with Hidayalullah, J. dissenling) — ^That the business was 
discontinued in 1939 and what was subsequently carried on teas not the same business. The 
person ss'ho transferred the business which caused the succession in 1948 was a single firm and this 
firm could not have been brought about by a change in the constitution of an existing firm, for there 
were two existing firms and they could not be deemed to be a single firm by simple changes in the 
constitution. The business which tvas subjected to tax in 1918 had been discontinued in 1939 and 
it was not in c-xistence in 1948 so as to permit a succession to take place under the instrument 
dated 7th February, 1948. 

Per Hid/rfaiuUak, J. (dissenting). — ^The identity of the entity was never lost and there was never 
a succession till the year 1948. The relief under section 25 (4), howcs-cr, has to be allowed only in 
respect of the business in piece-goods, yam and banking which alone had paid the tax under Income- 
ta.x Act of 1918. 

Appeals by Special Leave from the Judgment and Order, dated 24th May, 1960 
of the Kerala High Court in Income-tax Referred Case No. 98 of 1955 (M.). 

S. T. Desai, Senior Advocate (C. V. MahaJingam and B. Parthasaraihi, Advocates, 
and J. B. Dadachanji, Advocate of Mfs. J. B. Dadackanji & Co., with him), for 
Appellant. 

K. N. Bajagopal Sastri, Senior Advocate (R. N. Sachthey, Advocate, with him), 
for Respondent. 

The Court delivered the following Judgments — 

Sarkar, ' J. {for himself and Shah 7.) — ^These two appeals arise out of assess- 
ments of the appellant to income-tax for the years 194849 and 1949-50. The 
question in these appeals is whether on the facts to be presently stated, the appellant 
was entitled to relief under section 25 (4) of the Indian Income-tax Act, 1922. 

The appellant claimed relief under section 25 (4) contending that it had transferred 
its business to a limited company with effect either from 1 3th November, 1947 or 
13th February, 1948, by an instrument executed on 7th February, 1948. Theclaimwas 
rejected by the Income-tax Officer and by the Appellate Assistant Commissioner 
and also by the Income-tax Appellate Tribunal on appeal to it. The appellant then 
moved the Tribunal to refer a certain question to the High Court at Madras under 
section 66 (1) of the Act but that application was rejected. It then moved the High 
Court under section 66 (2) of the Act and the High Courtjdirected the Tribunal to 
refer the following question for determination by it : 

“ Whether, on the facts and in the circumstances of the case, the assessec is not entitled to relief 
under section 25 (4) of the Indian Income-ta.\ Act, and to what extent ? ” 

The Tribunal duly drew up a statement of case and referred the question 
along with it to the High Court. There were really two References as there were 
two cases before the Tribunal. These however were heard together by the High 
Court and disposed of by one judgment. The High Court held that the appellant 
was not entitled to any relief under section 25 (4). The present appeals are from the 
judgment of the High Court. 

The facts have to be stated at some length but before we do that we think it 
would be profitable to set out the statutorj' prowsions concerned. Though we are 
directly concerned with sub-section (4) of section 25. a consideration of sub-section (3) 
of that section will throw useful light on the matter in question and so we set out 
both these sub-sections below : 

Section 25 

(3) WTicrc any business, profession or vocation on which ta.x was at any time charged under 
the provisions of the Indian Income-tax Act, I91S, is discontinued, then, unless there has been a 

sej — 56 
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succession by \'irtue of which the provisions of sub-section (4) have been rendered appUcable no 
tax shall be payable in respect of the income, profits and gains of the period between the end of 
the previous year and the date of such discontinuance 

(4) WTiere the person who was at the commencement of the Indian Income-tax (Amendment) 
Act, 1939 canying on any business, profession or vocation on which tax was at any time charged 
under the provisions of the Indian Income-tax AcL 1918, is succeeded in such capacity by another 
peison' the change not being merely a change in the constitution of a partnership, no tax shall be 
payable by the first mentioned person in respect of the income, profits and gains of the period between 
the end of the previous year and the date of such succession 

Both these sub-sections gave a further right to the assessee but with that right we 
are not concerned and shall, therefore, make no more reference to it. 

Now it will be seen that under sub-section (3) the discontinuance of the business 
gave rise to a relief from taxation in respect of its income provided however that 
there had not been a succession to the business as mentioned in sub-section (4) 
which, as will later be seen, has to be a succession taking place after 1st April, 1939. 
The succession contemplated in sub-section (4) again must have taken place before 
the discontinuance for if the business is discontinued it ceases to exist and cannot 
be succeeded to. 

Sub-section (4) requires certain conditions to be fulfilled before a claim to relief 
under it can be made. As the present appeals relate onN to a business carried on 
by a firm, in discussing these conditions we will omit all references to the professions 
vocations and ov.'ners of businesses other than firms. We would like to remind 
here that a firm is a taxable unit under the Income-tax Act and it is a person as that 
word is used in the Act. Now the first condition of the applicability of sub-section_C4) 
of section 25 is that the business must have been charged to tax under the Indian 
Income-tax Act. 1918. This Act was in force between 1918 and 1922 in which year 
it was replaced by the present Act. So the business must have been in existence 
sometime between 1918 and 1922. Under the Act of 1918 tax was assessed com- 
puted and levied on the income of the year of assessment but under the Act of 1922 
the scheme of assessment of income and tax was modified. By that Act ta.x was 
assessed on the income of the previous j’ear and the result of the innovation was that 
the income of the year 1921-22 was assessed twice once under the Act of 1918 and 
again under the Act of 1922 and it was because of this that relief was given by sub- 
sections (3) and(4) of section 25. The second condition of the appiicabih'ty of sec- 
tion 25 (4) is that that business must have been carried on at the commencement of 
the Indian Income-tax (Amendment) Act, 1939, thatis. 1st April, 1939, by the person 
claiming the relief. The third condition is that the person cariy'ing on the business 
on 1st April, 1939. has to be succeeded by another person as the owner carrj'ing on 
the business. Obviously, the succession indicated must have been after Isl April. 
1939, as we have earlier stated, for a person carrying on a business on that date can 
onlj' be succedeed in that business by another person on a date later than it. The 
fourth condition is that the succession was not merclj' a change in the constitution 
of the firm. Thisxondition, of course, is applicable only where, as in the present case, 
the business was carried on by a firm. 

The appellant who is the assessee in inese cases, is a firm. It contends that it 
had been canying on a business on 1st April, 1939 from before and on that business 
tax had been charged under the Act of 1918 and that it was succeeded by a company 
as owner of the business as a result of a transfer by an instrument executed on 7tli 
February, 1948. The appellant further contends that its constitution has changed from 
time to time but the firm has never been dissolved so that it has been the same firm 
continuing and carrying on the same business from before 1918 till the transfer afore- 
said. It is on this basis that it claimed the benefit of section 25 (4) of the Act. 

Wc now proceed to set out the facts of the case in a chronological order. It 
appears that a firm bearing the same name as that of the appellant, that is, Sait (or 
Shah) Nagjcc Pureshotham Company’ was started in 1902 and was reconstituted 
by an agreement of partnership dated 6ih December, 1918. On the last mentioned date 
it carried on business in piece-goods, j'arn, and other articles at Calicut \rith branches 
in Madras and Bombay. It also subsequently started a business of manufacture 
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and sale of umbrellas but the precise date of the commencement of this business 
does not appear from the record. Sometime about 1932 it started another business 
of manufacture and sale of soap. For practical purposes the firm can be treated as 
ha\'ing been constituted by this document of 6th December, 1918. The partner- 
ship agreement of 6th December, 1918, was between the following six persons, 
Purushotham, Nagjee, Narayanjee. Krishnajee, Maneklal and Bhagwanjee. Of these 
persons the last named was an outsider and the rest were members of a family. The 
agreement provided that the withdraw’al of a partner for whatever reason, would 
not dissolve the partnership as between the remaining partners. Krishnajee died 
in 1933 and Bhagwanjee retired about that time. On 2nd January, 1934, the remaining 
four partners executed an instrument varying some of the terms of the agreement of 
6th December, 1918. The instrument, however, provided that subject to the varia- 
tions made the agreement of 6th December, 1918, was to remain effective. It is not 
in dispute that there was no dissolution of the firm by the instrument of 2nd January, 
1934. Thereafter on 27th April, 1934, Purushotham died and the firm was then left 
w'ith three partners, namely, Nagjee, Narayanjee and Maneklal. 

Then we get two instruments both dated 30th May, 1939 each described as an 
agreement of partnership. One instrument, w'hich is marked as Annexure C-I. was 
between Nagjee, Narayanjee, Maneklal and Hemchand. The other instrument, 
which is marked as Annexure C-II was between Nagjee, Narayanjee and Maneklal. 
It will be necessary to set out later some of the terms of these instruments, for on 
them a large part of the arguments advanced in these cases has turned. Briefly 
it may be stated here that the appellant contends that these agreements did not really 
create new partnerships dissoKung the existing one. Its case is that under Annexure 
C-I an outsider Hemchand was admitted as partner in some of the businesses of the 
existing partnership, namely, the umbrella and soap businesses and by the other 
instrument, Apnexure C-II, the other existing businesses of that partnership, e.g., 
in yam, piece-goods, money-lending etc. were continued by the subsisting partners 
mentioned above. The contention of the respondent, on the other hand, is that 
these two instruments showijiat the business of the existing firm had been split up 
into two and transferred to two different owners, namely, two newly constituted 
firms with different partners, some of whom were no doubt conunon. and J;his amoun- 
ted to a discontinuance of the business of the old firm. It was contended that after 
such discontinuance it could not be said that the same business on which tax had been 
charged under the Act of 1918 was being carried on on 1st April. 1939, and no 
question therefore, of any subsequent succession to that business to make 
sub-section (4) of section 25 applicable could arise. 

We next have an instrument of 30th October, 1943, also styled an agreement of 
partnership, to which Narayanjee, Maneklal, Jayanand, Leeladhar and Prabhulal 
were parties. It refers to the two “ agreements of partnership of 30th May', 1939 ” 
and certain retirements of partners and admission of new partners and provides 
that the parties to the instrument had agreed to carry on “ as one single partnerehip ” 
the businesses carried on previously by the two partnerships referred to in the instru- 
ments of 30th May, 1939. One of the contentions of the respondent is that even if it 
w’as not right in its view of the instruments of 30th May, 1939, this instrument of 
30th October, 1943, clearly evidenced a dissolution of the partnerehip then casting 
and the creation ofan entirely new partnership to which the busini^s of thp old firm 
was transferred. It was said that this was a succession to business^ within the 
meaning of sub-section (4) of section 25 and, therefore, the later succession, if. ^^y, 
by the transfer of TtiiFebruary', 1948. could not provide the basis for relief under 
section 25 (4). WTiether relief could be granted under the earlier succession, it was 
said, is irrelevant for such relief had never been claimed. 

The last instrument to which we have to refer is the agreement of 7ih February', 
1948 between Maneklal. Jayanand, Leeladhar and Prabhulal as partners of^tne 
appellant firm and a limited company formed to take over the business of the firm. 
By this instrument the parties airreed that the business of the firm would be transferred 
to the company with effect from 13th November, 1947, the transfer to be completed 
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on 13t]iFebnian\ 1948. by payment of the consideration of Rs. 4 lacs by the vendee 
and delivery' of possession of the assets of the business by' the vendor. It is on this 
instrument that the appellant, which is the firm constituted by' Maneklal. Jayanand, 
Leeladhar and Prabhulal, claimed relief under section 25 (4) in its assessment for 
the years 1948-49 and 1949-50. 

There is no doubt that as a result of the instrument of 7tli February. 1948, the com- 
pany succeeded to the business that was being carried on by the firm of Na^ee. Puru- 
shotham & Company as then constituted as aforesaid, as bankers, piece-goods 
and yarn merchants and as soap and umbrella manufacturers and sellers. The 
question however is was this firm a firm which had been carrying on a business on 
^t April, 1939, and which business had been charged to tax. under the Act of 1918 ? 
The High Court took the view that it was not and we think, that that x'iew is correct. 
In our opinion, the business was discontinued in 1937 and what was subsequently 
carried on was not the same business. 

We now turn to Annexures C-I and C-II dated 30th May, 1939. Taking 
Annexure C-I first, the material portions of this document are as follows : 

“ This agreement of Partnership between (1) Nagjee (2) Naraj-anjee 

............ (3) Maneklal and (4) Hemchand (hereinafter called the 

partners) witnesseth as follow : 

W'hereas Partners 1 to 4 have been carrj'ing on a business as partners from the beginning of 
bamrat 1994 (October-November, 1937) in the manufacture and sale of soaps under the name 
‘Vegetable Soap Works' Proprietor Sait Isagjee Purushotham & Co., and in the manufacture 
.*™hrellas in Calicut with branches at Madras and Bombay under the name and style 
of Mit Nagjee Purushotham S: Co., Soap and Umbrella Merchants at Cah'cut and Madras and 
m the name of Sha Nagjee Purushotham & Co., at Bombay hereinafter called the Firm ; 

And whereas it is thought adsisable to reduce the terms of the said partnership into vwiting for 
the proper and better conduct of the business ; ♦ 


The Partners have agreed and also hereby agree to the following... 


(1) Tits Firm shall continue to be as of old namely Sait Nagjee Purushotham & Co., Soap 
and Umbrella Merchants. The Firm shall continue to do busidJss in the manufacture and sale of 
soaps under the name of the ‘ Vegetable Soap Works ’ and in umbrellas under the name of Sait 
Isaglee Purushotham & Co., Soap and Umbrella Merchants as aforesaid with Head Office atCalCTi 
and branch at Madras under the same name and branch at Bombay under the name of ‘ Sha isasjse 
Purushotham & Co. 


(“1) The business of the Firm shall consist mainly in the manufacture and sale of soaps and 
umbrellas and such allied products and such other articles as all the pxutners or the majority of them 
may asree. 


„ „ alwj-s understood by the Partners herein that the Fum of Sait Naejce Purushotha.'U 

& Co Bankers, Piece-goods and Yam merchants. Calicut, the partners whereof are the Partners, 
1 to 3 herein shall adxance as heretofore all funds that arc necessar>- for the conduct of this Partnership 
.. ....Sua aovances shall be deemed as loan bv the firm of Sait Naniee Purushotham & Co-. 

Bankers, Piece-goods and Yam Merchants to the Firm ' 

(9) Until othemise determined bv Partners Nos. 1, 2 and 3 in writing the Partnership shall 
not borrow any amount from any one other than the Hrm Sait Nagjee Pumsho'tham & Co., Bankers 
Piecegoods and \am merchants referred to in para, S abore. 


. (25) All the Partners hereby agree that Partners 1 to 3 herein are the Partners of the Firai 
of Sait Nagjee Pumshothara 5: Co., Bankers, Piece-goods and Yam merchants, Calicut.’* 

We now set out the material portions of Anne.xure C-Il : 

“This agreement of partnership between (1) Nagjee (2) Nararanjre 3=4 

Maneklal hereinafter called the Partners witnesseth as follow : 

.^'^Tiercas under the Agreement of Partnership dated the 6lh day of December, 

(I) Purushotham (2) Nagjee (3) Narajanje-e (4) Karsanjee (5) Bhaj' 


i] SAlf NAGJEE PukuSHOTHAM & CO. V. C.l.T. MAD. (Sarkar, j.). 443 

vanjee (6) Maneklal have carried on a partnership trade in Piece-goods, Banking and 

other articles in Calicut with branches at Madras and Bombay, and 

Whereas (1) Purushotham (2) Karsanjeeand (3) Bhagvanjee ceased to be partners 

either by retirement or death ; and 

^Vhe^eas the remaining partners (I) Nagjee (2)Narayanjee and (3) Maneklal 

settled the claims in full of the partners who ceased to exist and agreed to carry on and continue and 
are continuing the existing partnership business under the name and style of ‘Sait Nagjee Purushotham 
& Co.’, Bankers, Piece-goods and Yam Merchants, hereinafter called the ‘ Firm ’ ; and 

Whereas it is thought advisable and pmdent to reduce into writing the terms and conditions 
agreed upon orally by them the Partners agree and have agreed to the following terms and regula- 
tions stipulated hereunder. 

>¥**** * 

*♦ ♦ ♦ ♦ ♦ 

(2) The Agreement of partnership dated the 6th day of December, 1918, is hereby revoked and 
the affairs of the Firm shall be regulated and governed by the Regulations agreed upon orally and 
reduced into writing in this Deed and the terms and conditions of the revoked deed shall not in 
future apply to the ‘ Firms ’ except such as have been repeated in this Deed. 

******* 

4 : * ^^ * * * * 

(20) All the partners hereby agree that they in their individual capacity are and shall be 
Partners also along with Hemchand Veerjee Sait in a Partnership business in Soaps and Umbrellas 
carried on in Calicut and Madras under the name and style of Sait Nagjee Purushotham & Co., 
Soap and Umbrella Merchants and in Bombay under the name and style of Shah Nagjee Purushotham 
& Co., the terms and conditions whereof arc embodied in an' Agreement of Partnership dated 
30th May, 1939, signed by all the Partners.” 

It is clear that these two instruments recite events which had happened in 1937. 
Annexure C-I. shows that in October/TSTovember of that year a new partnership 
was started to do business of manufacture and sale of soap and umbrella between 
Hemraj and the remaining partners of the pre-existing firm of the same name, that 
is, Nagjee, Narayanjee and Maneklal. This is clear from the terms of the instrument 
whichVe have earlier set out. We think it right especially to draw attention to the 
terms of clauses (8), (9) and (25) of Annexure C-I. These indicate that there were two 
firms, namely, one, of which the constitution appeared from Annexure C-I and which 
carried on umbrella and soap businesses and the other, consisting of Nagjee, Narayan- 
jee and Maneklal carrying on other kinds of businesses the constitution of which 
appeared from Annexure C-II. Clauses (8) and (9) show that one firm was to lend 
money to the other. Such an agreement could not of course have been made unless 
the two firms were separate. By clause (25) all the parties to Annexure C-I agreed 
that the firm constituted by Nagjee, Naraj'anjee and Maneklal was a different firm. 

Learned Counsel relied on claused) of Annexure C-I and contended that it pro- 
vided for the continuance of the old firm, that is, the firm constituted by the instru- 
ment of 6th December, 1918, and hence no new firm had been created. We think that 
this contention is without foundation. There is no reference in Anne.xure C-I to the 
firm constituted by the instrument of 6tli December, 1918. The’ word “ firm” in 
Annexure C-I refers to the partnership brought into existence by it. Clause (1) says 
that “ The Firm shall continue to be as of old ”. The word " old ” refers to the 
partnership orally brought into existence in October/November, 1937 to which 
reference is made in the first recital and to put down the terms of which in writing, 
Annexure C-I was executed. Likewise the provision in clause (1) that “The Firm shall 
continue to do business ” refers to the continuance of the business carried on prior 
to 30th May, 1939, by the firm brought into existence in October/November, 1937 by 
the oral agreement. The continuance cannot be a continuance of the firm or busi- 
ness of the partnership of 1918 for Annexure C-I makes no reference to that partner- 
ship at all. It may be that the partnership of 1918 was carried on in the same name 
as the firm referred to in Annexure C-I but we are not aware that an identity of names 
establishes that the two firms are same. It seems to us beyond question 
that the partnership mentioned in Annexure C-I is different from the partnership 
which was brought about by the instrument of 6th December, 1918, for the partners 
in the two firms were not the same. It has not been shown to us, neither do we 
think, that where different groups of persons, some of whom are common, carry 
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on different businesses under different agreements, they can form one partnership. 
Further, as clearly appears from Annexure C-II, the firm brought into existence by 
the 1918 instnunent was dissolved and a new firm was started between Nagjee, 
Narayanjee and Maneklal after the retirement of Purushotham in 1934. If the 1918 
finn was thus dissolved it could not, of course, be continued. So the firm created 
by Annexure C-I could not have been a continuation of the'1918 partnership. There- 
fore, the firm mentioned in Annexure C-I is a new firm and not the old 1918 firm 
reconstituted. 

This position is reinforced by the terms of Annexure C-II. First it is called an 
agreement of partnership, that is, agreement creating a partnership. The recital 
provides that the remaining partners of the firm, constituted by theinstrumentofl918 
agreed to carry on and continue the existing partnership business. Clause (2) , stales 
that the deed of 6th December, 1918, is revoked and the affairs of the firm would be 
governed by the terms of Annexure C-II and the conditions of the revoked deed were 
not to apply. It is impossible after this to say that the partnership constituted by 
the instrument of 6th December, 1918, was not dissolved. Thereis no warrant for the 
view for which the appellant contended, that only the terms on which the business 
under the document of 6th December, 1918, was carried were revoked and not the head 
agreement to do business in partnership. The fact that an express agreement to 
carrj' on the business in partnership was made (for which see the third recital in 
Annexure C-II) further indicate that the agreement to that effect in the instrument of 
6th December, 1918, was no longer subsisting. In this case the terms providing for 
the continuance must refer to the continuance of the business and not to the con- 
tinuance of the partnership agreement because that was expressly revoked. If this 
is not the correct view, then clause (20) would be inexplicable. That clause states that 
the partners in their individual capacity would be partners with Hemchand in another 
business the terms of which partnership appear in another partnership agreement of 
the same date and which is Annexure C-I. This would show that the old partner- 
ship of 1918 had given up doing some of its existing businesses and it was decided 
to carry them on under a new partnership agreement. This would support the view 
that the old partnership was dissolved for it would not have otherwise given up 
those businesses. 

The two instruments Annexures C-I, and C-II, therefore, clearly establish that m 
October/November, 1937, the business that was carried on by the firm of SaitNagjcc 
Purushotham & Co. till that date was discontinued and its businesses were split up 
into two and carried on by two independent partnerships then brought into existence. 
When this happens it is impossible to say that the pre-existing business was continued. 
This view finds support from S. N. A. S. A. Aimamalai Chetiiar v. Commissioner 
of Income-tax, Madras^, where it was held that when a business carried on in one 
unit is disintegrated and divided into parts, the parts are not the whole even though 
all the parts taken together constitute the whole. That was a case of a joint family 
business which on partition was split up between different members of the family. 
It was held that as a result of this splitting up there was a discontinuance of the ori- 
ginal business at the date of the partition and on such discontinuance the family 
became entitled to relief under section 25 (3). It is of some significance to point out 
that the partners constituting the appellant at the moment of the transfer in 1948 
also thought that in 1937 the old firm ceased to exist and its business was carried on 
thereafter by two independent firms, for the document of 30th October, 1943, has 
referred to Anne.xures C-I and C-U as constituting two independent partnerships 
and proceed to revoke them both and provided that the parties to the instrument 
“ have agreed to carrj’ on and continue as one single partnership business the existing 
partnership businesses for Sait Nagjee Purushotham 5: Co., Bankers, Piece-goods and yarn 
Merchants, Sait Nagjee Purushotham & Co., Soap and Umbrella Merchants.” 

Now when the business on which tax was charged underthc Act of 1918 — which, 
it is not disputed, liappcncd in this case — ^was discontinued in 1937 it could not have 
been carried on on 1st April, 1939. What was then carried on must have been some 
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Other business. So one of the conditions on which relief under section 25 (4) of 
the Act could be claimed was not satisfied and the claim would not be maintainable. 

Further more, for the reasons earlier stated, it must be held that on 1st April, 
1939, the business, assuming its identity to have continued in spite of the splitting up, 
was being carried on by two persons, namely, two firms with different partners. 
Now the person who transferred the business which caused the succession in 1948 
on w'hich the appellant relies for relief under section 25 (4) was a single firm. This 
latter firm could not have been brought about by a change in the constitution of an 
existing firm, for there were two existing firms and they could not become one by sim- 
ple changes in their constitution. Indeed the instrument of 30th October, 1943, which 
brought the transferror firm, the appellant before us, into existence, expressly 

states that “ The Agreements of Partnerships, dated 30th May, 1939 are 

hereby revoked.” It follows that at the date succession relied upon can be said to 
have taken place, the business was being carried on by a person different from those 
who carried it on on 1st April, 1939. So another condition of the applicability 
of section 25 (4) of the Act is not satisfied. The claim for relief under that section 
must fail on this ground also. 

If it were to be said that the partnerships were brought into existence on 30 th May, 
1939, by Awnexmes C-I and C-ll instead of in October /November, 1937 then also the 
appellant’s claim must fail. Whenever the new partnerships were brought into 
existence, the result would, in our view, necessarily be that the business of the old 
partnership which was taken over by the two new films must be deemed to have been 
discontinued. On the principle stated in Ammnalai Cbeitiar case'^, there could 
not in such a case be succession of a business from one to another. That being 
so, there can be no question of the succession to business carried on at the commence- 
ment of the Indian Income-tax (Amendment) Act, 1939 /.e., 1st April, 1939 and on 
which tax was charged under the Act of 1918 having taken place in 1948 as claimed 
by the appellant. What was discontinued could not be succeeded to. Even if it was 
held tliat on 30th May, 1939, there was a succession to the business which we do not 
think is a correct view to take, that also would disentitle the appellant to relief under 
sub-section (4) of section 25 in the years 1948-49 and 1949-50, for it should, in such 
an event, have claimed the relief in the year 1939-40. 

In the result we have come to the conclusion that the business which liad been 
subjected to tax in 1918 had been discontinued in October/November, 1937 or on 
30th May, 1939 and it was not in existence in 1948 so as to permit a succession to 
it taking place under instrument of 7th February, 1948. The appeals, therefore, fail 
and they are accordingly dismissed with costs. 

HidayatuUah, J . — ^I have had the advantage of reading the jud^ient just 
delivered by my learned brother Sarkar,J., but I have the misfortune to disagree with 
him in his conclusion that these appeals must be dismissed. In my judgment, these 
appeals must be allowed. The facts have been set out in detail by my learned brother 
and I shall content myself with repeating only such facts as are necessary for the eluci- 
dation of my point of view. 

The appellant is a firm which in 1948 consisted of four partners namely 
Maneklal Purushotham Liladhar, Narayanjee Jayanand Nagjee and Prabliulal 
Naranji. It was carrying on business mainly in piece-goods, yarn, banking and 
manufacture and sale of umbrellas and soaps. Its Head Office was at Calicut but it 
had branches at Bombay and Madras. The history of the firm goes back to the year 
1902. In that year, five members of a family by name Purushotham, Nagjee, Naraya- 
yanjee, Krishnajee and Premchand along with one stranger Bhag\’anjee started the 
appellant firm Sait Nacjee Purushotham & Co., Thereafter there were changes in 
the constitution of the'” firm caused by the death or by the retirement of partners. 
Of the oriainal partners Premchand retired in 1912 and another member of the 
family Mane.klal was taken in his place. In 1933 and 1934, two members 
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(Krishnajee and Punishotham) died and Bhagwanjee retired. In that j'ear, the firm 
consisted of Nagjee, Narayanjee, and Maneldal who were members of the original 
family. We have on the record the partnership deed of fithr December, 1918 by which 
the shares of the partners were adjusted after the retirement of Premchand and the 
admission of Maneklal and a deed of 1st January, 1934 after the death of Krishnajee 
and retirement of Bhagwanjee . In the deed of 1918, it was stated that this firm 
carried of business in Calicut, having branches at Madras and Bombay and_ though 
Maneklal was included as a new partner, the firm was to carry on and continue the 
existing partnership business under the same name and style. By the deed of 1918, 
the earlier partnership deed of 4th April, 1902 w'as revoked and the affairs of the firm 
were to be regulated by the new' deed. It was, however, provided, that the w’ithdrawal 
or death of a partner w'ould not cause a dissolution of the partnership. When the 
deed of 1934 w’as entered into, the deed of 1918 was not revoked but only amended ; 
it was however, provided that the principal deed of partnership — to wit of 1918— 
would remain in force in so far as it was not inconsistent. 

Sometime in the year 1932 or thereabout, the firm had started the manufacture 
and sale of soaps under the name of “ The Vegetable Soap Works ”, Proprietors 
Sait Nagjee Purushotham & Co., and perhaps the manufacture and sale of 
umbrellas in Calicut with branches at Madras and Bombay under the name and 
style, at Calicut and Madras of “ Sait Nagjee Purushotham & Co., Soap and 
Umbrella Merchants ”, and at Bombay of “Shah Nagjee Purushotham & Co.” It 
may be pointed out that the words “ Sha ” and “ Sait ” mean the same thing, and 
the names were not different. 

In 1937, one Hemchand a stranger to the family w'as admitted as a worb’ng 
partner. On 30tli May 1939, two deeds were executed. They are respectively 
marked C-1. and C-2. C-1 w'as executed by Nagjee, Narayanjee, Maneklal and 
Hemchand. C-2 was executed by Nagjee Narayanjee and Maneldal. In C-1 the 
preamble was as follows ; 

“ IVhereas Partners 1 to 4 have been carr>'ing on a business as partners from the bcgm^l 
of Samvat 1994 (Guzarathi Era) in the manufacture and sale of Soaps under the name of The 
Vegetable Soap Works ” Proprietors Sait Nagjee Purushotham & Co., and in the manufacture 
and sale of Umbrellas in Calicut with branches at Madras and Bombay under the name and style 
of Sait Nagjee Purushotham & Co. Soap and Umbrella Merchants at Calicut and Madras^ and in 
the name of Shah Nagjee Purushotham & Co., at Bombay hereinafter called the Firm ’ ; ” 

The terms relevant to our purpose were : 

“(1) The Finn shall continue to be as of old namely Sait Nagjee Purushotham & Co., Soap 
and Umbrella Merchants. The Firm shall continue to do business in the manufacture and_ sale 
of soap imder the name of the “ Vegetable Soap Works ” and in umbrellas under the name of “ Seit 
Nagjee Purushotham & Co.” Soap and Umbrella Merchants as aforesaid with Head Office at 
Calicut and branch at Madras under the same name and branch at Bombay under the name of 
“ Shah Nagjee Purushotham & Co.” 

(2) “The business ofthe Firm shall be carried on by Partner No. 4 Hemchand Virjec Sai^ 
according to the directions of Partners 1 to 3 and the said Hemchand Virjee Sait is to manage aorK 
and assist the business of the Firm and he shall be called hereinafter the Working Partner ; ” 

(14) “ The working partner Hemchand Virjee Sait may draw on the First for each month the 
monthly sum of Rs. 400 only from out of the Firm’s account on account of tlie share of his profits for 
the current year, but if on taking the annual account it shall appear that the monthly sums dianv 
out by him exceed his share of profits he shall forthwitli refund the excess.” 

(15) “The Profits and Losses shall be divided and apportioned in the following proportion '■ 
Partner No. 1 shall have 3 annas 8 pics in the Rupee ; Partner No. 2 shall have 3 annas and 8 
in the Rupee ; Partner No. 3 shall have 3 annas 8 pics in the Rupee ; and Partner No. 4 shall haw 
5 annas in the Rupee. On taking the accounts if it is found that the Firm has incurred a 1^ tne 
aggregate of the monthly sums drawn by the Working Partner shall at once be refunded by tflc 
Working Partner to the Firm along with his share of the loss." 

(17) “It is hereby agreed that the V.'orking Partner should invest a sum of Rs. 15,000 as de^j 
in the Firm of Sait Nagjee Purushotham & Co., Bankers, Piece Goods and Yam Merchants, 
and such money shall remain in deposit as long as he remains a Partner and such amount shall raw 
interest at such rates of interest as the Firm of Sait Nagjee Purushotham & Co., Bankers, 
Goods and Yam Merchants may agree from time to tirnc.” 

In C-2 the preamble was : 
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^Whereas the remaining partners (1) Nagjee Amersee Sait, (2) Narayanji Purushotham Sait 
and (3) Maneklal Purushotham Sait settled the claims in full of the partners who ceased to exist 
and agreed to carry on and continue and are continuing the e.xisting partnership business under 
the name and style of “ Saif Nagjee Purushotham & Co.” Bankers Piece Goods and Yam Merchants 
hereinafter called the “ FIRM ” ; ” 

The relevant terms were : 

(2) “The Agreement of Partnership dated the 6th day of December, 1918 is hereby revoked and 
the affairs of the Firm shall be regulated and governed by the Regulations agreed upon orally and 
reduced into writing in this Deed and the terms and conditions of the revoked deed shaU not in future 
apply to the “ Firm ” except such as have been repeated in this Deed.” 

( 20) “AH the partners hereby agree that they in their individual capacity are and shall be Partners 
also along with Hemchand Veerji Sait in a Partnership business in Soaps and Umbrellas carried on 
in Calicut and Madras under the name and style of Sait Nagjee Purushotham & Co., Soap and 
Umbrella Merchants and in Bombay under the<name and style of Shah Nagjee Purushotham & 
Co., the terms and conditions whereof are embodied in an Agreement of Partnership dated 30tb 
May, 1939, signed by all the Partners.” 

Both deeds provided again that the partnerships would not be dissolved by the 
death or retirement of a partner. 

Nagjee died in August, 1943, and Hemchand retired on 31st October 1943. On 
30th October 1943, a fresh deed of partnership was executed by Narayanjee and 
Maneklal who were continuing as partners from 1918 and two other members of 
the family namely Liladhar and Prabhulal and to the benefits of partnership 
Jayanand Nagjee who was a minor, was admitted. The preamble was as follows : 


And whereas partner No. 4 Hemchand Veerji Sait has decided to retire from the said partnership 
business as from 30th October, 1943. 


And whereas the remaining partners are willing and have agreed to take as new partners Leeladhar 
Narayanji Sait and Prabhulal Narayanji Sait, sons of Narayanji Purushotham Sait as from 31st 
October, 1943. 

And whereas the remaining partners along with the new partners now included in the De<^ _of 
Partnership, have agreed to carry on and continue as one single partnership business, the existing 
paitnership businesses of “ Sait Nagjee Purushotham & Co.”, Bankers, Piece Goods and Yam 
Merchants, “ Sait Nagjee Purushotham & Co., Soap and Umbrella merchants 

And whereas it is thought advisable and prudent to reduce into writing the terms and condjtjons 
agreed upon orally by them the partners agree and have agreed to the following terms and conditions 
stipulated hereunder : — " ' 

The operative terms relevant to our purposes tvere the follotving : 

“ The Acreement of partnersliip dated 30th May, 1939 entered into by (1) Nagjee Amersee 
S.ut (2) Narayanji Purushotham Sait (3) Maneklal Purushotham Sait and (4) Hemchand Veerji 
Sait and registered as S8 and 97 in the Joint II Sub-Registrar’s Office, Calicut respectively, are hereby 
revoked and the affairs of the firm shall be regulated and governed by the regulations agreed upon 
orally and reduced into writing in this Deed of Partnership ; and the terms and conditions of the 
revoked Deed shall not in future apply to the Firm except such as have been repeated in this Deed. 

1. The Firm name shall be “Sait Nagjee Purushotham & Co., Bankets, Piece Goods, Yam, 
Soap and Umbrella merchants. 

2. The partners of the Firm arc (1) Narayanji Purushotham Sait, (2) Maneklal Purushotham 
Sait, (3) Jayanmd Nagjee Sait (minor) represented by guardian Maneklal Purushotham Sait (4) Leela- 
dhar Narayanji Sait and (5) Prabhulal Narayanji Sait.” 

The rest of the terms follotved the same pattern as before. 

In 194S, a limited liability company was formed under the name of Sait Nagjee 
Burushotham & Co., Ltd., and an agreement was made by which Sait Nagjee 
Burushotham & Co., represented by the then partners Maneklal, Liladhar, Jayanand 
and Brabhulal sold to the company the goodwill, assets etc. of the firm. The question 
in thus case is whether the appellant firm was entitled to the benefits of section 25(4) 
of the Income-tax Act and if so, to what extent. _ The answer to the question depends 
on (a) whether the business on which tax was paid under the provisions of the Indian 
Income-tax Act, 1918 had discontinued at any time before 1948 or (h) whether there 
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was a succession by another person for the person who was carrying on business 
on 1st April, 1939. My learned brethren consider that there was a discontinuance 
in 1937/39 of the original business by reason of the division, of the original business 
into two divisions and the admission of Hemchand as a partner in one of the divisions. 
The Department as respondent contends that there was a succession in 1939 and 
again in 1943, because in those j’ears a different person succeeded to the person 
carr>’ing on business on 1st April, 1939. The contention of the Department has so far 
succeeded and I need not give the details of the decisions of the various Tribunals 
under the Indian Income-tax Act and the High Court, because my learned brother’s 
judgment gives all such details. I shall therefore address myself to the questions (o) 
whether there was a succession in 1948 for the first time w'hen the company succeeded 
the firm, to entitle the firm to the benefits of section 25 (4); (i) whether there was, prior 
to 1948, a discontinuance of the business on which tax was charged under the provi- 
sions of the Indian Income-tax Act and (c) whether there was, prior to 1948, successior 
by another person to the person who had paid the tax under the provisions of the 
Income-tax Act, 1918 after 1st April, 1939? If the answers to (b) and (c) be in the 
negative, (a) must be answered in the affirmative, but if the answer to either {b) 01 
(c) be in the affirmative, (a) must be answered in the negath-e. 

It is necessarj'^ at this stage to read section 25 which deals with assessment in 
case of discontinued business. The first two sub-sections deal with cases to which 
sub-section (3) is not applicable. The first sub-section la3'sdown how the business 
is to be assessed when it is discontinued in any j'ear and sub-section (2) provides that 
any person discontinuing business must give a notice on pain of a penalt}’. We are 
not concerned with these sub-sections. Sub-section (3) and sub-section (4) in so far 
as it is relevant for our purpose, are as follows : 

Sub-section (3). “Where any business, profession or vocation on which tax was at any tim: 
charged under the protisions of the Indian Income-tax Act, 1918 (VII of 1918), is discontinued, then 
unless there has been a succession by virtue of which the provisions of sub-section (4) have been rendered 
applicable no tax shall be payable in respect of the income, profits and gains of the period between 
the end of the previous year and the date of such discontinuance, and the assessee may further 
claim that the income, profits and gains of the previous year shall be deemed to have been the income 
profits and gains of the said period. UTiere any such claim is made, an assessment shall be made 
on the basis of the income, profits and gains of the said period, and if an amount of tax has already 
been paid in respect of the income, profits and the gains of the previous year exceeding the amount 
payable on the basis of such assessment, a refund shall be given of the difierence.” 

Sub-section (4). — Where the person who was at the commencement of the Indian Income 
tax (Amendment) Act, 1939 (VII of 1939), carrying on any business, profession or vocation on which 
tax was at any time charged under the provisions of the Indian Income-tax Act, 1918, is succeeded 
in such capacity by another person, the change not being merely a change in the constitution of a 
partnership, no tax shall be payable by the first mentioned jjerson in respect of the income, profits 
and gains of the period between the end of the previous year and the date of such sucstession, and 
such person may further claim that the income, profits and gains of the previous year shall be deemed 
to have been the income, profits and gains of the said period. Where any such claim is made, an 
assessment shall be made on the basis of the income, profits and gains of the said period, and, if an 
amount of tax has already been paid in respect of the income, profits and gains of the previous years 
exceeding the amoimt payable on the basis of such assessment, a refund shall be given of the 
diflTerence : 

Provided ” 

Sub-section (4) was inserted by the Indian Income-tax (Amendment) Act, 1939 
(VII of 1939), which also introduced the words italicised in sub-section (3). Sub^section 
(4) and the amendment to sub-section (3) were to come into force from 1st April, 1939 
byvirtueofNotificationNo. ToflheCentral Government dated 18th March, 1939. 
Under section 3 of the Indian Income-ta.x Act, 1918, the subject of the tax was not 
the income of the previous year of assessment, but the income of the assessment year. 
By the Act of 1922, a change was introduced and the tax was payable on the income 
of the previous j'car in the following year which was the year of assessment. Aiif 
business which was in existence and earning profits in the 3’ear 1921 and continued in 
the year 1922 was required to pay tax on its profits of 1921, once under the Act c! 
1918 and again under the Act of 1922. In the 1922 Act, a provision was made to 
give relief to any business which had paid such double tax when it discontinued buJi* 
ness. When the 1939 amendment was made, relief was given by sub-section (4) 
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a person who had paid tax under the Act of 1918 when he was succeeded in his busi- 
ness by another person. It will, however, be noticed that the two sub-sections were 
mutually exclusive. If there was a succession, then, sub-section (4) was applicable. 
Sub-section (3) was only applicable when the business was discontinued. If will 
further be noticed that the term “succession” was not to include a change in the con- 
stitution of a partnership. In this case, the claim to the benefit of sub-section (4) 
was made by the company on the basis of a succession either on 13th November, 1947 
or on 13th February, 1949. The Income-tax Officer held that a succession had taken 
place in 1943 when on the retirement of Hemchand, the two separate businesses 
formed under Exhibit C-1 and C-2 were amalgamated. The Appellate Assistant 
Commissioner agreed with this conclusion. The Tribunal also held that the business 
in soap and umbrella was different from the business of banking, piece-goods and 
yam, and the amalgamation of these two businesses in 1943 amounted to a succession 
by h newly constituted firm. The High Court held on Reference that the firm consti- 
tuted under the deed of 1918 was dissolved in 1939 and the firms constituted 
under the two deeds of 1939 were dissolved in 1943. The High Court, therefore, 
held that succession had taken place in 1939 and again in 1943 and the claim on the 
basis of the transfer to the limited liability company in 1948 was too late. In 
coming to the conclusion that the firm constituted under the deed of 1918 was 
dissolved, the High Court relied upon Clause (2) of the deed Exhibit C-2. 

The two sub-sections which have been quoted apply differently, because in sub- 
section (3) the emphasis is on the discontinuance of the business which had paid tax 
under the 1918 Act while the emphasis in sub-section (4) is on a succession to a 
person who, on 1st April, 1939, was carrying on any business on which tax was 
at any time charged under the Act of 1918. The former regards the continuity of 
the business which had paid tax under the Act of 1918 and the latter the continuance 
of the person who, on 1st April, 1939, was carrying on the business which had paid 
such tax. There cannot, therefore, be a case in which both the sub-sections apply 
at the same time, because the intention is obviously to keep them separate and when 
sub-section (4) was added, sub-section (3) was amended by the addition of the 
words “ unless there has been a succession by virtue of which the provisions of sub- 
section (4) have been rendered applicable.” The main idea is the continuance of 
business unless there has been a succession. The question that arises is whether 
there was at any time a dissolution of the partnership and if so, whether it amounted 
to “ discontinuance” of business for the appfication of sub-section (3) or a succes- 
sion by the formation of an entirely new firm for the application of sub-section (4). 
For this purpose, I shall first discuss what is the position of a partnership and 
under the Income-tax Act. At the outset, I must draw attention to a few funda- 
mental facts. It was pointed out by this Court in Charcmdas v. Haridas\ that those 
whose duty it is to apply the provisions of the Income-tax Act must bear in mind 
that what may be the resulting position under the law of partnership under the 
ordinary' law of partnership and or the Hindu Law is not necessarily the resulting 
position under the Income-tax Act. This case is another example of the difference 
of approach to the same facts under the Law of Partnership and the Income-tax 
Law. 

In Dulichand v. The Commissioner of Income-tax, Nagpur-, it was pointed out 
by this Court that commercial men and accountants are apt to look upon a firm in 
the light in which lawyers look upon a corporation, that is as a body distinct from the 
members composing it, and such a separate existence has been recognised under the 
Scottish law. But under the English Common Law, a firm is not regarded as a 
separate entity from the members composing it. The Indian Partnership Act has 
accepted the English Common Law' though mercantile usages have crept into busi- 
ness accountancy and the Civil Procedure Code allows a firm to sue or be sued in 
the firm’s name provided the names of partners are disclosed. Under the Income- 
tax Act, however, a firm is by section 3 made a unit of assessment, but this personality 
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does not make the firm a person in every sense of the word. It only makes it an assess- 
able unit. A firm is not a “ person ” and cannot enter into partnership with an 
individual, with another firm or with a Hindu Undivided family. 

Section 26 recognises the existence of a firm as an assessable unit and provides 
for taxation in the event of changes in the constitution of firms. The first sub- 
section deals with a change in the constitution of the firm or where a firm has 
been newly constituted and the second sub-section where there is a succession to the 
person (which includes a firm) by another person. This sub-section deals with all 
cases of succession except those dealt with under sub-section (4) of section 25 already 
set out. Section 25 provides for discontinuance of business. Discontinuance is 
thus not a mere change in the constitution of the firm nor even succession where 
though the business changes hands, the business itself is carried on. It was recently 
pointed out by us in Shivrain Poddar v. Income-tax Officer, Calcutta and another^, 
thus : 

“ Under the ordinarj’ law governing partnerships, modification in the constitution of the fina 
in the absence of a special agreement to Ihe contrarj’ amounts to dissolution of the firm and reconsti- 
tution thereof, a firm at Common Law being a group of indir-iduals who have agreed to share the 
profits of a business carried on by all or any of them acting for all and supersession of the agreement 
brings about an end of the relation. But the Income-tax Act recognises a firm for prrrposes of asse^ 
ment as a unit independent of the partners constituting it, it invests the firm wth a personality which 
survives reconstitution. A firm discontinuing its business may be assessed in the manner prorided 
by section 25 (1) in the year of account in which it discontinues its business ; it may also be assessed 
in the year of assessment. In either case it is the assessment of the income of the firm, \yhere 
the firm is dissolved but the business is not discontinued, there being change in the constitution of 
the firm, assessment has to be made imder section 26 (1), and if there be succession to the business 
assessment has to be made under section 26 (2).” 

Therefore when in sub-section (4) the word ‘ perse i ’ is used, it is intended to 
include not only an individual but also a firm. This is also clear from the words 
“ not being merely a change in the constitution of a partnership ”. Since the Income- 
tax Act assessees a partnership as a unit and such units, must in the past, have bera 
assessed to tax under the Act of 1918, sub-section (4) aUow’s a partnership to obtain 
the benefits of sub-section (4) when there is a succession and a partnership does not 
loose this benefit if there has been a mere change in the constitution of the partnership 
without there being a succession. The business, if it continues, obtains a similar 
benefit when it is discontinued. In this way all cases of discontinuance of business 
are treated under the third sub-section and all cases of succession under the fourth 
sub-section and all cases of mere change in the constitution of the firm are neither 
cases under the third nor under the fourth sub-sections. 

In this case, w’e have, therefore, to find out firstly what is meant by discontinuance 
of a business. Next, we have to find out what is comprehended within the expres- 
sion a change in the constitution of a partnership. It is only if there was a disconti- 
nuance of the business before 1948 or a succession not amounting to a mere change 
in the constitution of the partnership between 1939 and 1948 that the appellants 
can be denied the benefit of section 25. The expressions, that is 40 say, “ disconti- 
nuance ” and “ succession not amounting to a change of the constitution of a firm 
have received exposition in the past. It is hardly necessary to refer to the large 
number of cases in which the matter has been discussed, because the leading ca« 
on the subject of discontinuance is Commissoiner of Income-tax, Bombay v. P. E. 
Poison-, and on the subject of succession Conunissioner of Income-tax, West Bengal \'- 
A. W. Piggies & Co.®. It will be sufficient to refer to these two cases. 

To begin with, it must be remembered that the soap business commenced in the 
year 1932 and did not pay tax under the Act of 1918. Though there is nothing to 
show when the umbrella business commenced, it is almost certain that it did not 
pay tax under the Act of 1918. In any event the burden was on the assessec fiim 
to prove this before claiming relief. These facts are fundamental, because, if the 
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umbrella and soap business were never assessed to tax under the Act of 1918, they 
are out of the picture and in respect of these businesses, the assessee firm was not at 
all entitled to relief. Section 25 (3) and (4) do not apply where the business was 
not in existence before the Act of 1922 came into force. A clear authority for this 
proposition is to be found in the decision of the Bombay High Court in Ambahl 
Himatlal v. Commissioner of Income-tax and Excess Profits Tax, Bombay Nortli^. 
In that case, a Hindu Undivided family was carrying on three separate businesses, 
namely money-lending, running a ginning factorj' and a share business. This family 
disrupted in 1943 and divided the business among its m mbers, and claimed the 
benefit of section 25 (4) in respect of all the three businesses. It was found that 
only the money-lending business had paid tax under the Indian Income-tax Act, 
1918- It v.'as held by Chagla, C.J., and Tendolkar, J., that the assessee was entitled 
to the benefit mentioned in section 25 (4) only in respect of the money-lending 
business. Chief Justice Chagla obser\’ed at page 287 thus ; 

“ But before us we have a clear and categorical finding that the three businesses of the 
assessee were distinct businesses and, therefore, it cannot be stated that the relief which was in- 
tended for the monej'-lending business which was carried on by the assessee and which was 
subjected to tax under the Act of 1918 should be extended to the business of running the giruiing 
factory and the share business which were not in existence and which were not subjected to tax 
under the Act of 1918. The answer, therefore, to the question put to us will be that the assessee 
is entitled to the benefit mentioned in section 25 (4) only in respect of the money-lending business.” 

No finding in the present case is necessary, because the clear fact is that the soap busi- 
ness was not even in contemplation, much less in existence before 1922 and the 
same is true of the umbrella business also. The relief could therefore be claimed 
only in respect of the remaining businesses namely in piece-goods’ yam and banking 
which were started in 1902 and which admittedly continued without break till 1948. 
Sipce no claim in respect of the business of umbrellas and soaps could at all be enter- 
tained, any dealing with that part of the business by the assessee firm would not affect 
the questions in this case. Indeed the agreement to separate the umbrella and soap 
business when Hemchand was admitted as a partner in 1939 was in keeping with 
the continuance of the original business as an entity by itself and emphasised its 
separate character. From the record it appears that the old and the new businesses 
were also separately assessed. It is only this one entity to which the provisions of 
section 25 must be applied and in respect of which it must be considered whether 
there was a discontinuance or a succession at an earlier period. 

I shall first examine the question of discontinuance. The Judicial Committee 
in Poison's Case-, considered what was the meaning of the word “ discontinuance ”. 
In that case. Poison who was carrying on business assigned it to a limited company 
on 1st January, 1939. He had paid tax in respect of the business under the Act of 
1918. In the assessment year 1939-40 he claimed that in view of the provisions of 
section 25 (3) of the Act of 1922, as amended in 1939. his income from the business 
made during the year 1938 was not taxable. It was held that he was not entitled to 
the benefit of section 25 (3) as the business was not discontinued. The High Court 
of Bombay upheld the contention of Poison but the Privy Council reversed the 
decision approving the decision of the Madras High Court in Meyyappa v. Commis- 
sioner of Income-tax, Madras^. Lord Simonds pointed out that on 1st January 1939, 
Poison had ceased to be the owner of the business and therefore he was not carrying 
it on “ at the commencement of” the amending Act. Since those words meant the 
date when the Act came into force on 1st April, 1939, they could not be carried back 
to a date anterior to 1st April. 1939 ; and on that date Poison ceased to be the owner 
of the business. As regards the words “discontinued” and “discontinuance” 
in sectoin 25 Lord Simonds pointed out that they had been the subject of numerous 
decisions and that it had been uniformly decided that the words did not cover a 
mere change of ownership but referred only to complete cessation of the business. 
Lord Simonds further obser\Td 
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"Their Lordships entertain no doubt of the correctness of th ;e decisions, which appear to be 
in accord with the plain meaning of the section and to be in line ivith similar decisions upon the 
English Income-tax Acts. ” 

It would therefore follow that by discontinuance in sub-section (3) is meant 
complete cessation of the business. This cannot be said to have taken place in the 
present case in respect of all the businesses and a fortiori in respect of the business 
in piece goods, yam and banking. These businesses might have been managed by 
persons other than those who had paid the tax under the Act of 1918 (a matter to be 
considered under the fourth sub-section) but they were not discontinued for the 
application of sub-section (3). Tlie Judicial Committee was not required to consider 
the matter from the point of view, of succession, because sub-section (4) did not then 
exist. The Pnh’j' Council case has been approved of by this Court in Figgies's Case^ 
to which I shall refer presentlj'. From this, it follows that there was no discontinuance 
of the business at any time betn'een 1921 and 1948 or even thereafter. 

The next question to consider is whether there has been a succession or a mere 
change in the constitution of tie assessee firm in the years 1939 and 1948. If we 
were to go by the on'ginal business excluding the newly started business of manu- 
facture of umbrella and soap, I must say at once that there has been no succession 
and this case falls squarely within the rule of this Court in Figgies's Ce^ef. But 
even if one were to include the umbrella and soap business, I am of opinion that 
this case does not cease to be covered by Figgies's case''-. I shall examine both the 
aspects of the matter separately. 

I shall pass on immediately to the facts of Figgies's Case''. In that case, a 
partnership was formed in 1918 between Piggies, Mathews and Notley. In 1924, 
Mathews retired. In 1926, one Squire was taken as partner. In 1932, Fi^’es 
retired. In 1939, one Hillman was taken as a partner. In 1943, Notley retired. 
In 1945, one Gilbert was taken as a partner. By that time, all the original partners 
had ceased to be partners and new ones had come in their place.^ At everj' change, 
new deeds of partnership were executed and the shares were re-adjusted. No doubt, 
the later deeds did not say that the earlier deeds were revoked but a glance at those 
deeds (which I have seen in the original brief of the case) shows that they could not 
have existed side by side. In any case, there was no incorporation of the earlier 
documents by reference and they must be taken to have been superseded. In this 
case there is a definite statement that the earlier documents were ‘ revoked ’. But 
whether the word ‘ revoked ’ is used or not, the resulting position is the same. Some 
partners went out and others came in till the identity of the original partners was 
completel}' lost. The question was whether, in these circumstances there was a 
succession within the meaning of sub-section (4) of section 25. This Court obseived : 

"The section does not regard a mere change in the personnel of the partners as amounting 
to succession and disrcginds such a change. It follo'n's from the prorisions of the section that a 
mere change in the constitution of the partnership does not necessarily bring into existence a tiw 
assessable unit or a distinct assessable entitity and in such a case there is no devolution of Ihe 
business as a whole.” 

This Court pointed out that though under the law of Partnership a firm has no legal 
existence apart from its partners and it is merelj' a name to describe its partners 
compendiously, it is equally true that under that law also there is ordinarily no dis- 
solution of the firm by the mere incoming or outgoing of partners. This Court 
also pointed out that the position is a little different under the Income-tax Act where 
a firm is charged as an assessable entity distinct from its partners who can also be 
assessed individual!}'. It w'as for this reason that sub-section (4) of section 25 
expressly mentioned that a case of succession was not to be found w’here there was a 
mere change in the constitution of the firm. In other words, though a firm was to 
be regarded as an entity for the purpose of Income-tax Act, that entity was not to 
be taken to be disturbed by the coming in or out going of partners any more than 
that entity would be disturbed under the Law of Partnership. 

Applying this test to the present case, it is quite clear that the identity of the 
entity was never lost and there was never a succession till the year 1948. It mu^ 
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be remembered that this was initially a business of a family but not in the sense in 
which a Hindu Joint Family is said to have a business. From the very start, certain 
members of the family along with a stranger (Bagwanjee) carried on the business 
in piece goods etc. In 1918, and in 1934 different deeds were executed but the basic 
deed was that of 1918. By that time Bhagwanjee had retired and the business was 
in the hands of only the members of the family. •Hemchand was then taken on in 1937 
and in 1939, the original business was separated from the businesses newly started 
after 1922. Hemchand was given a share only in the newly started businesses to 
which section 25 could not possibly apply. When Hemchand retired, those businesses 
were also taken over and merged with the original business. In other words, the 
original business continued till 1943 in the hands of Narayanjee and Maneklal who 
were partners as far back as 1918 and three younger members of the family. 
In 1948, Maneklal and those three other members of the family sold this business 
to the company. It caimot be said these changes were not covered by the expression 
“ changes in the constitution of the firm ” and were comprehended in the term ‘ suc- 
cession No question of the dissolution of the firm Sait Nagjee Purshotham & 
Co. ever arose. It continued right through; even the newly started businesses were 
owned by it and though for a time the newly started businesses and the other business 
were kept distinct so that the stranger Hemchand could not get the benefit of part- 
nership in the Head Firm, it cannot be said that the old firm had either discontinued 
or had been succeeded to by another person. Hemchand was merely taken on as a 
working partner. His rights in the firm were extremely slender; he had to make a de- 
posit of Rs. 15,000 with the Head Firm and he was to get a remuneration of Rs.400 
per mensum wMch was to go up or down according to the profits. In other words 
he was a mere employee though described as a working partner. As was pointed 
out by Chagla, C.J., in Commissioner of Income-tax, Bombay v. Kolhia 
Hirdagarh Co., Ltd., Bombay \dLnd&gz.m vaCommissioner of Income-tax, Bombay City 
V. Sir Homi Mehta's Executors-, such documents must be interpreted not in legaUf- 
tic way but on their true business aspect. Says the learned Chief Justice in the former 
case : 

“ It is open to us not merely to look at the documents, themselves, but also to consider the 
surrounding circumstances so as to arrive at a conclusion as to what was the real nature of the trans- 
action from the point of view of two businessmen who were carrying out this transaction. In aU 
taxation matters more emphasis must be placed, upon the business aspect of the transaction rather 
than on the purely legal and technical aspect ; ” 

Judged from this stand point, the entry of Hemchand was not a dissolution of 
Sait Nagjee Purshotham & Co. He was brought in merely to do the business 
at one of the branches and to receive remuneration for doing the work. No doubt 
he was discribed as a working partner, but this term did not mean much. The very 
fact that he was not taken on in the original business also shows that the original busi- 
ness in respect of which alone the benefit of section 25 (3) and (4) can be claimed, con- 
tinued uninterrupted. The changes in 1939 and 1943 therefore had no effect upon 
this claim. 

Reliance was placed upon a decision of the Madras High Court in S.N. A. S. A. 
Aniiamalai Cliettiar v. Commissioner of Income-tax, Madras^, as to the meaning 
of the word discontinuance” . In that case, a Hindu undivided family consisting 
of a father and son were carrying on money lending business under different vilasams. 
On March 28, 1939, there was a family partition and some vilasams were allotted to 
the father and the rest to the son, and he was the assessee. In the assessment year 
1939-40. the son claimed that there was a discontinuance of the business within the 
meaning of section 25 (3) of the Income-tax Act, 1922 and claimed the benefit of that 
sub-section on the ground that the business of the joint family was taxed under the 
Act of 1918 and he was not liable to pay tax for the period between April 13, 1938 
and March 28, 1939. It was held by Satyanarayana Rao and Raghava Rao, JJ,, 


^ 1. (1949) 17 I.T.R. 545 : A.I.R. 1950 Bom. 415. 

51 : 51 Bom.L.R. 699. 3. (1951) 2 M.LJ. 355 : I.L.R. (1952) 

, 2. (1955) 28 I.T.R. 928 : 1.L.R. 1956 Bom. Mad. 120 : 20 I.T.R. 238. 
lot: 58Bom.L.R. 112: A.I.R. 1956 Bom. 



454 SUPREME COURT JOURkAi,. [1964 

c 

that as the joint family was split up, the business no longer continued in existence, 
but was tenninated and there was a “ discontinuance ” within the meaning of sec- 
tion 25 (3) and the family ^^•as entitled to the benefit of that sub-section. 
Satyanarayana Rao, J., held that as the-unit had disintegrated into its component 
parts so as to annihilate the unity of the business, each part which was thus dhided 
was not identical with the whole, even though all the parts taken together consti- 
tuted the whole and that, when the unifying principle of that whole no longer existed, 
the parts gained their individuality and became separate and distinct. The learned 
Judge held that there was discontinuance. Looked at from the point of wew of 
Hindu Law, all these results may be said to follow. But, looked at from the point 
of view of section 25 (3), the business could be said to hat'e ceased. The Income- 
tax Act thinks, not in terms of joint family business, but in terms of business in a 
business sense, and it is the business which was taxed under the Act of 1918 
which must cease to exist before the benefit of section 25 (3) can be obtained. It 
is possible that the decision might be justified on the ground that the benefit was 
being tlaimed by one of the members of the erstwhile family and not by the whole 
family, though I express no opinion upon it, but even so that would be a case of 
succession rather than of discontinuance. The Madras case cannot however, be 
made applicable to the present facts, because, as pointed out already by me, there was 
no cessation of business in so far as the original business of piece goods, yam and 
banking was concerned. That business continued in the hands of the same person 
who had paid tax under the Act of 1918 though there were changes in the consti- 
tution of the partnership in the years that passed. 

imayreferheretoacasedeeided by the Rangoon High Court in Commissioner of 
Income-tax, Bunnaw A. L.V.R.P.Firm^. In that case, a Hindu undivided family 
of Rangoon which consisted of two brothers carried on money-lending business under 
a single Vilasam but with shops at several places including a shop at Rangoon. The 
shops at each of these places had separate capital and there were separate agents to 
manage the shops but there was a central system of accounts at one place showing 
the financial position of the family'. In 1938-1939, the nvo brothers eflected a parti- 
tion and the Rangoon shop was thereafter conducted by the two brothers in part- 
nership. On these facts, it was held by a Full Bench of the Rangoon High Court 
that there was no succession within the meaning of section 26 (2) of the Income- 
tax Act. It was pointed out that the family did not carry on separate businesses at 
each of the five places but had only a number of branches at these places of the same 
business and in order that there might be a succession, it was necessary that the 
person succeeding should have succeeded his predecessor in carrying on the business 
as a whole. The case was under section 26 (2) and slightly different considerations 
govern section 25 (4) which have induced the Legislature to keep the two sections 
separate. While it is possible that there may be a succession only to the business 
which had paid tax under the Act of 1918 for purposes of section 25 (4), as is the case 
here, a complete change of ownership of all the businesses is necessary for purposes 
of section 26 (2) before it can be said that there is succession. In both sections, change 
does not mean that every' one who owned the former business should leave it and go 
away. The identity of the person who owned it before and the identity of the person 
who ONmed it later must, hou'ever, be distinct. In the present case this has not 
happened. All the facts have, perhaps, not come on the record with that clarity 
with which they should have but as pointed out by Chagla, C. J., in Jesingitbai 
Ujamshi v. Commissioner of Income-tax, Bombay Mqffusil- there is nothing in 
law to preclude common partners constituting two entirely separate firms in respect 
of different businesses carried on by them for the purpose of the Indian Income-tax 
Act. Where they do this, it is mainly a question of fact whether there has been a suc- 
cession to one of such partnerships or not whether for the purpose of section 26 (2) 
or for the purpose of section 25 (4). But it must be remembered that under section 
25 (4) ,a mere change in the constitution of lire partnership docs not count and scc- 


1. (I9il) Rang. L.R. 45: A.I.R. ]9t0 Rang. 2. I.L.R. 1950 Bom. 631 : A.I.R. 1950 Bd.ti. 
2S1 : 8 I.T.R. 531. 193 ; 52 Bom.L.R. 94: 18 I.T.R. 23. 
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tions 25 (4) and 26 (2) do not apply at the same time. I am not prepared to say that 
in this case in respect of the original business there was anything more than a mere 
change in the constitution of thie partnership. The business of umbrella and soap 
which never paid tax under the Act of 1918 could be dealt with by the partners 
as they liked without affecting the question of relief under section 25 in respect of 
the Head business. 

In my judgment, these appeals must be allowed and the question answ'ered 
in favour of the assessee firm but only in respect of the business in piece-goods, 
yam and banking which alone had paid tax under the Income-tax Act of 1918. I 
would therefore, allow the appeals with costs here and in the High Court. 

ORDER. 

In accordance with the opinion of the majority the appeals are dismissed with 
costs. 

V.B. Appeals dismissed. 


THE SUPREME COURT OF INDIA, 

(Criininal Appellate Jurisdiction.) 

Present : — S. K, Das, J. L. Kapur and M, Hedayatullah, JJ, 

Pramatha Nath Talukdar and another . . Appellants* 

V. 

Saroj Ranjan Sarkar . . Respondent. 

Crimmil Procedure Code {V of 1898), sections 200, 202, 203 and 204 — First complaint dismissed under 
section 203 of the Code — Second complaint on same facts — competent — Absence of saruiion under section 
I9S-^ of the Code-Eject. 

Practice — Appellate Side Rules (High Court of Calcutta) — Division Bench of two fudges if can refer emy 
matter to a larger Bench for decision in a criminal matter. 

By Majority (Das, J., dissenting): — An order of dismissal imder section 203 of the Criminal 
Procedure Code (V of 1898) is no bar to the entertainment of a second complaint on the same facts 
but it svill be entertained only in exceptional circumstances, e.g., where the previous order t\-as passed 
on an incomplete record or on a misunderstanding of the nature of the complaint or it was 
manifestly absurd, unjust or foolish, or where the new facts which could not, with reasonable 
dih’gence, have been brought on the record in the previous proceedings, have been adduced. 

FoUossing Vadilal Panchal v. Dcttatrqya Dulaji Chadigaonker and another, (1961) 2 S.G.J. 39 : 
(1951) M.L.J. (Crl.) 380 : (1961) 2 M.L.J. (S.C.) 16 : (1961) 2 An.^V.R. (S.C.) 16 : (1961) 1 
S.C.R. 1,9, 10 and Ramgopal Ganpatrai Ruia v. State of Bombay, (1958) S.G.J. 266 : (1958) M.L.J. (Crl.) 
217 ; (1958) S.C.R. 618, 634, it tvas held that in the circumstances of the instant case, the bringing 
of the fresh complaint is a gross abuse of the process of the Court and is not with the object of 
furthering the interests of jusdee. 

Per S. K. Das,J. (dissenting) : — The absence of a proviso to rule 9 in Chapter II of the Rules 
of the ffigh Court at Calcutta (Appellate Side) corresponding to the proviso to rule 1, does not take 
away the inherent posver of the Chief Justice to refer any matter to a Bench of three Judges. This 
is not a case where the Judges composing the Court are equally divided in opinion, but is a case 
where the Judges composing the Division Bench consider that the case is one of such importance 
that it should be heard by a larger Bench. 

Having regard to the distinction between the offence of abetment by conspiracy and the offence 
of criminal conspiracy, though the second complaint used the expression " criminal conspiracy ” 
it really disclosed an offence of abetment by conspiracy for which offence no consent or sanction 
under section 196-.A of the Criminal Procedure Code (V of 1893) was necessary. Thus, there was no 
violation of the provisions of section 196-.A of the Code. 

In the circumstances of the instant case in all matters the Magistrate misdirected himself as to 
toe true scope of the enquiry- before him and he forgot that what he had to find was whether prima 
focie there was believable evidence in support of the allegations made in the complaint. Thus there 
toe no grounds for interfering with the judgment and order of the Special Bench. 
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Appeals by Special Leave from the Judgment and Order dated the 22nd/23rd 
December, i960, and from the Order dated the 17th March, 1961, of the Calcutta 
High Court in Criminal Re^dsion Nos. 1049 and 681 of 1959. 

C. A. Daphtary, Solicitor-General of India (/. JVl Shrojf, Advocate, ivith liim), 
for Appellant (In Cr. A. No. 75 of 1961). 

Punisholtam Trikamdas, Senior Advocate {Prasunchandra Ghosh, S. C. Miller and 
I. JV. Shroff, Advocates, with him), for Appellant (In Cr. A. No. 77 of 1961). 

M. C. Setalvad, Attomey-Gfeneral for India (Alak Gupta, Advocate, and 
S. Jd.Atidley, Rameshwar Nalh and P. L. Vohrai -Advocates • of MJs. Rajinder Narain 
& Co., vith him), for Respondent (In both the Appeals). 

The Court delivered the foUot\dng Judgments : 

S. K. Das, J. I regret that I have come to a conclusion different from tliat of 
my learned brethren in these appeals. I proceed notv to state the nccessar)' facts, 
the arguments advanced before us and my conclusions on the various questions 
urged. 

By an order dated loth April, 1961, this Court granted Special Leave asked 
for by the two appellants herein, Pra m atha Nath Talukdar and Saurindra Mohan 
Basu, to appeal to this Court from two orders made by the High Court of Calcutta, 
one dated 22nd/23rd December, i960 and the other dated 17th March, 1961. 
By the first order a Special Bench of the Calcutta High Court dismbsed tss'o'appli- 
cations in revbiou which the appellants had made to the said High Court against 
an order of the Chief Presidency hlagbtrate of Calcutta dated iith April, 1959 
by which the said Magbtrate bsued processes against the two appellants for offences 
alleged to have been committed by them tmder sections 467 and 471 read with 
section 109 of the Indian Penal Code on a complaint made by Saroj Ranjah Sarkar, 
respondent herein. By the second order a Divbion Bench of the said High Court 
refused the prayer of the appellants for a certificate tmder Article 134 (i) (c) of tlic 
Constitution of India that the case was a fit one for appeal to thb Court. Tlih 
refusal was based primarily on the ground that the order sought to be appealed 
from was not a final order within Ae meaning of the Article aforesaid. ' 

In pursuance of the Special Leave granted by thb Court four appeals svcrc 
filed, two against the order dated 22nd/23rd December, i960 and the otlier tss-o 
against the order dated 17th March, 1961. The two appeals numbered 76 and 78 
of 1961 from the order dated 17th March, 1961 were withdraira on the ground tiiat 
Special Leave having been granted against tlie order of tlic Special Bench dated 
22nd/23rd December, i960, the appellants did not wbh to press tlie appcab from 
the later order dated 17th March, 1961. , Therefore, the present judgment relates 
to the two appeab numbered 75 and 77 of 1961 which arc from the judgment and 
order of the Special Bench dated 22nd/23rd December, i960. 

The principal question which arbes for deebion in these tivo appeals b tvhether 
a second complaint can be entertained by a Magbtrate who or tvhosc predecessor 
had, on the same or similar allegations, dbmbsed a previous compkiint, and if so, 
in what circumstances should such a second complaint be entertained. The ques- 
tion b one of general importance and has given rbe to some divergence of opinion 
in the High Courts. 

Let me first state the facts which have led to the filing of the second complaint 
in the present case. Saroj Ranjan Sarkar, who b the youngest brotlicr of the late 
Nalini Ranjan Sarkar — a tvell-knoivn public man, financier and industrialbt of 
Bengal — ^filcd a petition of complaint in tlie Court of the Cliicf Presidency Magis- 
trate, Calcutta, on 3rd April, 1959. I do not pause here to state the allegations 
made in that petition, as I shall have occasion to refer to them in detail later on. 
The complaint was filed against four persons — the appellants herein and two otJicr 
persons, Narendra Nath Law and Amiya Chakravarty. A previous complabl 
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on more or less the same allegations was made by Promode Ranjan Sarkar, second 
brother of the late Naliai Rajan Sarkar. That complaint -was made on 1 7th March, 
1954 and was dismissed under section 203 of the Code of Grimhial Procedure by the 
then Chief Presidency Magistrate, Shri N. C. Chakra\nrti, on 6th August, 1954. There- 
after, an application in revision ^sns made by Promodc Ranjan Sarkar to the High 
Court of Calcutta, which gave rise to Region Case No. 1059 of 1954. This appli- 
cation in revision v.-as dismissed on 8th July, 1955 by Debabrata Mookerjee," J. 
Promode Ranjan Sarkar then applied for a certificate imder Article 134 (i) (c) 
of the Constitution, but such a certificate was refused by a Bench of the Calcutta 
High Court on ist September, 1955. Promode Ranjan Sarkar applied for Special 
Leave from this Court and obtained such leave on 13th February, 1956. An appeal 
was filed is pursuance of that Special Leave, but ultimately Promode Ranjan Sarkar 
tvithdrew his appeal by filing a petition on 3rd February, 1959. In that petition 
he stated that at the intem’cntion of common friends and ^v•ell-wishers of the parties, 
he had settled his disputes with the respondents therein and did not "ivant to proceed 
tvith the appeal. The appeal rvas accordingly ^v•ithd^awn on 12th March, 1959. 
Then, within about 22 days of that order, Saroj Ranjan Sarkar filed the complaint 
which has given rise to the present proceedings. For convenience and brevity, 
I shall refer to Promode Ranjan Sarkar’s complaint as the first complaint and 
Saroj Ranjan Sarkar’s as the second complaint. 

It is necessary' here to give a little more of the background history of the second 
complaint. As stated earlier, the late Nalini Ranjan Sarkar was a well-known 
person in Bengal. He was the Governing or Managing Director of N. R. Sarkar & 
Co., Ltd. tvhich managed several public limited companies, such as, Hindusthan 
Development Corporation, Ltd., Hindristhan Heavy Chemicals, Ltd., and Hindus- 
than PiUdngton Glass Works, Ltd. He w’as also closely connected with the Hindus- 
than Co-operative Insurance Society, Ltd. of which he held a large number of 
shares. On 4th January, 1948 he obtained leave of absence from the Directors 
of N. R. Sarkar & Co., Ltd. for a period of one year with a view to joining the Ministry 
in West Bengal and he assmned office as Finance Minister of the West Bengal Govern- 
ment on 23rd January', 1948. Later, the leave granted to him for one year was 
extended. He owned 4,649 shares of N. R. Sarkar & Co., Ltd. Pramatha Nath 
Talukdar, who was a paid employee of the Hindusthan Co-operative Insurance 
Society, Ltd. up to the end of July, 1953 vvas also a Director of N. R. Sarkar & Co., 
Ltd. He held 299 shares of the said company. Promode Ranjan Sarkar held 
50 shares. Santi Ranjan Sarkar, son of a deceased brother of Nalini Ranjan Sarkar, 
held one share. Thus, it .would appear that Nalini Ranjan Sarkar vvas the owner 
of the largest nmnber of shares of N. R. Sarkar & Co., Ltd. and for all practical 
purposes he controlled the affairs of that company. On 31st July, 1951, Nalini 
Ranjan Sarkar executed a deed of trust in respect of 3,649 shares out of the shares 
held by him in N. R. Sarkar & Co., Ltd. By the said trust-deed he appointed Pro- 
modc Ranjan Sarkar, Pramatha Nath Talukdar and Narendra Nath Law as the 
trustees; but the beneficiaries under the trust-deed were his four brothers, namely, 
Promode Ranjan Sarkar, Pabitra Ranjan Sarkar, Prafiilla Ranjan Sarkar and Saroj 
Ranjan Sarkar, as also Santi Ranjan Sarkar, the son of a deceased brother. It 
w-as alleged that the balance of 1,000 shares held by Nalini Ranjan Sarkar was kept 
in custody with Pramatha Nath Talukdar and according to the case of the complain- 
ant, these shares were kept in deposit with Pramatha Nath Talukdar for the benefit 
of the complainant and his brothers. Nalini Ranjan Sarkar died on 25th January, 
^953- It was alleged- that a fe^v day's after the funeral ceremony had been per- 
formed, Saurindra Mohan Basu casually informed Promode Ranjan Sarkar that 
his brother Nalini Ranjan Sarinr had executed two documents, to vs”!!, an unregis- 
tered deed ofagreement dated 19th January, 1948 by which Pramatha Nath Taluk- 
•^'ms appointed Islan aging Director of N. R. Sarkar & Co., Ltd. and a deed of 
^misfcrof 1,000 shares dated 5th February', 1951 in favour of Pramatha Nath Taluk- 
Promodc Ranjan Sarkar and his brothers did not give credence to the infonna- 
fion conveyed, and vranted to see the documents. It was allied that this request 
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was not complied Avith. On 31st July, 1953, i-e., about six months after the death 
of Nalini Ranjan Sarkar, Pramatha Nath Talukdar resigned from his salaried post 
under the Hindusthan Co-operative Insurance Society, Ltd. and sought to assume 
control of N. R. Sarkar & Go., Ltd. as its Managing Director. This led to some trou- 
ble behveen Promode Ranjan Sarkar and the appellants and also to some corres- 
pondence between Promode Ranjan Sarkar on one side and N. R. Sarkar & Co., 
Ltd. on the other, details tvhereof are not necessary for our purpose. On 22nd 
September, 1953 a meeting of the Board of Directors of N. R. Sarkar & Co., Ltd. 
was held. It was alleged that the meeting was held irregularly without any agenda 
and a resolution tvas adopted, despite Promode Ranjan Sarkar’s protest, by which 
the appointment of Pramatha Nath Talukdar as Managing Director of N.R. Sarkar 
& Go., Ltd. was renesved for seven years. In September, 1953 Promode Ranjan 
Sarkar formally wrote to N. R. Sarkar & Co., Ltd. for inspection of the alleged deeds 
of agreement and transfer. On ist October, 1953 an inspection was taken, and 
on 13th October, 1953 Promode Ranjan Sarkar -was allowed to take photographs 
of the relevant portions of the documents. On this occasion Prbmode Ranjan 
Sarkar also inspected the minutes of the proceedings of N. R. Sarkar & Co., Ltd. 
and it was alleged that the proceedings dated i6th January, 1948 piuporting to 
bear the signature of Nalini Ranjan Sarkar tvere forged. The main allegations 
in the first and second complaints related to three documents and were to the effect 

“ that in order to assume complete control over N. R. Sarkar & Co., Ltd. and the concerns 
imder its managing agency, the accused persons entered into a criminal conspiracy with one another 
and others unknou-n, to dishonestly and fraudulently forge a deed of agreement, and a deed of 
transfer and make a false document, to wit, minute book of N. R. Sarkar & Co., Ltd. and in 
pursuance thereof dishonestly and fraudulently forged and/or caused to be forged and used as 
genuine the said documents.” 

It tvill be noticed that three documents were stated to have been forged, and 
they were — 

(1) An unregistered deed of agreement purporting to have been executed 
by the late Nalini Ranjan Sarkar as Governing Director of N. R. Sarkar & Co., 
Ltd. on 19th January, 1948 appointing Pramatha Nath Talukdar as the IVlanaging 
Director of N. R. Sarkar & Co., Ltd., on a remuneration of Rs. 1,500 — 100 — 2,000 
per month. This document bore the signature of Saurindra Mohan Basu as a 
tvitness attesting the signature of Nalini Ranjan Sarkar, tvhich signature was stated 
to have been forged. 

(2) A transfer deed in respect of 1,000 shares of N. R. Sarkar & Co., Ltd., 
which were said to have been entrusted to Pramatha Nath Talukdar, transferring 
them to the. latter for an alleged consideration of rupees one lac purporting to have 
been executed by the late Nalini Ranjan Sarkar on 5th February, 1951 trith Sau- 
rindra Mohan Basu as the attesting tvimess both for the transferor and the transferee. 

(3) Minutes of the proceedings of the Board meeting of N. R. Sarkar & Co., 
Ltd. dated i6th January, 1948 purporting to bear the signature of the late Nalini 
Ranjan Sarkar and containing a resolution to the effect that the Governing 
Director approved of a draft agreement of appointment between the Company 
and Pramatha Nath Talukdar for appointing the latter as Managing Director of 
the Company and that the Board of Directors approved of the said drrdt agreement. 

Of the aforesaid three documents the one relating to the alleged transfer of 
1 ,000 shares, referred to as (2) above, is the subject of a separate suit stated to be 
now pending in the Calcutta High Court. That document is not, therefore, directly 
the subject-matter of the second complaint. As to the unregistered deed of agree- 
ment referred to as (i) above, it may be stated that the original document could 
not be later found, and on bcltalf of the appellants and other accused persons it 
was stated tliat tlic document was not in their possession or control. As stated 
earlier, Promodc Ranjan Sarkar had obtained a photostatic copy of the rclcstint 
portions of the document. As to this document the main allegation of the com- 


459 


1] PRAMATHA NATH TALUKDAR V. SAROJ RANJAN SARKAR (Dos, J.). 

plainant was that it tvas engrossed on a rupee stamp-paper which had been issued, 
on reneiral, in the name of P. D. Himmatsinghka & Go., a firm of solicitors in Cal- 
cutta, and evidence ivas led at the enquiry into the first complaint that the paper 
ivas stolen from that firm and furthermore that the signature on the document pur- 
porting to be that of Nalini Ranjan Sarkar was not his signature at all. With 
regard to the minutes of the proceedings dated r 6th January, 1948 the allegation 
was that the minutes were typed on a sheet of paper bearing the letter-head 
N.R. Sarkar & Co., Ltd. with telephone number “City 6091” printed thereon; but the 
City Exchange did not come into existence until December, 1948 and the telephone 
connection relating to number “ City 6091 ” was obtained for the first time by the 
Hindusthan Co-operative Insurance Society, Ltd. on or about i8th March, 1949 > 
and therefore the paper with the letter-head N.R. Sarkar & Go., Ltd. tvith tele- 
phone number “ City 6091 ” printed thereon could not have been in existence on 
the alleged date of the proceeding of the Board of Directors, namely i6th January, 
1948. In the second complaint certain other circumstances were also alleged in 
support of the allegation that the tmregistered deed of agreement dated 19th Jan- 
uary, 1948 and the minutes of the proceedings dated 1 6th January, 1948 were forged. 
It is, however, unnecessary to refer to those circumstances in detail here. 

The learned Chief Presidency Magistrate, Shri Bijayesh Mukherjee, who 
dealt uith the second complaint considered all the relevant materiak and came 
to the following conclusions : 

(1) There tvas no delay in making the second complaint, if one had regard 
to the circumstances which led to the first complaint and the withdrawal of Ae 
appeal in the Supreme Court on uath March, 1959 arising out of the order made 
on the first complaint ; 

(2) the dismissal of the first complaint and the application in revision arising 
therefrom by Debabrata Mookeijee, J. did not, as a matter of law, operate as a 
bar to the entertainment of the second complaint ; 

(3) the second complaint tvas not an attempt at blackmail; and 

(4) the relevant materials in the record showed prime facie that the minutes 
of the proceedings dated 1 6th January, 1948 ^vere forged and so also the unregis- 
tered deed of agreement dated 19th January, 1948. 

The learned Chief Presidency Magistrate then said ; 

“ Prima facie, I am satisfied about the truth of the allegations the complaint makes. That apart 
the complaint is for an offence triable by a Court of Sessions. And the materials I see before me are 
such as in my opinion may lead a reasonable body of men to believe the truth thereof. Judged so, 
there is in my opinion sufficient ground for proceeding within the meaning of section 204 of the Proce- 
dure Code.” 

On the question as to which of the four accused persons against tvhom process 
should issue, the learned Chief Presidency Magistrate, came to the conclusion tlrat 
there was z. prime facie case against two of the accused persons only, namely, Pramatha 
Nath Talukdar and Saurindra Mohan Basu. Saurindra hfohan Basu, it may 
be stated here, was a solicitor ofN. R. Sarkar & Co., Ltd. and had attested the signa- 
ture of Nalini Ranjan Sarkar on die tmregistered deed of agreement. .The 
learned Chief Presidency Magistrate held that there was no sufficient ground for 
proceeding against the other ttvo accused persons, namely, Narendra Nath Law 
and Amiya Chakrat*arty. 

^ Against the aforesaid order of the Chief Presidency Magistrate two applica- 
tions in retTsion ■were filed by the appellants herein. These applications in retdsion 
^^yd by a Division Bench of two Judges of the Calcutta High Court, 
'.^“'^''ikhcrjce and H. K. Bose, JJ. In view of the importance of the questions 
t^cd in the two applications in revision and some earlier decisions of the Calcutta 
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High Court bearing on those questions to which I shall presently refer, P. B. Mukher- 
jee, J. came to the conclusion that the applications should be referred to a larger 
Bench to be constituted by the Chief Justice under the rules of the Court 
H. K.Bose, J. (as he then was) tvas inclined to take the ' vies v that the applications in 
revision must fail, but in deference to the vieivs expre^ed by P.B. Miikheijee, J. 
agreed that the applications should be referred to the Chief Justice for constituting 
a larger Bench. The matter ^v•as then referred to the learned Chief Justice, who 
constituted a Special Bench of three Judges to hear the two applications in revision I 
This Special Bench heard the two applications in revision and diknissed them by 
its order dated asnd/agrd December, i960. 

Three questions is'cre agitated before the Special Bench. The first yvzs whether 
the Special Bench w'as lawdiiUy in seizin of the case and teas competent to deal uith 
the applications in revision. The second was whether the learned Cluef Presidency 
Magistrate hpd jurisdiction to take cognizance of the offences alleged, in the absence 
of a sanction under section ig6-A of the Code of Criminal Procedure.’ The third 
and the principal question was whetherit was open to the learned Chief Presidenej' 
Magistrate to entertain a second complaint on the same allegations when his picde- 
cessor had dismissed the first complaint and if it ivas open to him to entertain the 
second complaint, should he have entertained it in the circumstances of the present 
case ’ The Special Bench unanimously decided these three questions against the 
appellants and further came to the conclusion that there was no tmdue delay in 
making the second complaint ; neither ivas it frivolous nor made in bad faith. 
It further expressed the view that it saw no reasons to differ fi-om the finding of the 
learned Chief Presidency Magistrate that there ■was a pntr,a facie case ■ against 
the two appellants. ' ' i 

Now, as to the first question. Chapter II of the Rules of the High Court at 
Calcutta (Appellate Side) deals with the constitution and poivers of the Benches of 
the Court. Rule i of the said chapter says in effect that a Division Bench for the 
hearing of appeals from decrees or orders of the subordinate Chil Courts shall 
consist of two or more Judges as the Chief Justice may think fit ; there' is a protiso 
[Proviso (ii)] to the rule ts-hich saj’s that on the requisition of any Division Bench, 
or whenever he thinks fit, the Chief Justice may appoint a Special Division Bench 
to consist of three or more Judges for the hearing of any partiailar appeal, or any 
particular question of law arising in an appeal, or of any other matter. It is clear 
that the rule and the prot-iso deal tsith the hearing of appeals from decrees or .orders 
of the subordinate Civil Courts ; in other words, tliey deal civil matters. 
Rule 9 of the same chapter deals ■with criminal matters and sub-rule (i) of the said 
rule saj's that a Division Bench for the hearing of cases on appeal, reference, or revi- 
sion in respect of the sentence or order of any Criminal Court sliall consist of two or 
more Judges. There is no proviso to this rule similar to the proviso to rule i> 
referred to earlier, and the arg'iuncnt is that in the absence of such a proviso it was 
not open to the Division Bench consisting of hlukhcijce and Bose, JJ. to refer the 
case back to the Chief Justice for the constitution of a larger Bchdi (though it was 
open to the Chief Justice to constitute originally a Division Bench of three Judges to 
hear the case), and if the Judges were cqualiy divided in opinion, section 429 of 
the Code of C-iminal Procedure tvould apply and the case had to be laid before ano- 
ther Judge and jtidgment given according to the opinion of the third Judge. I am 
tmablc to accept this argament as correct. It is clear from the rules in Chapter II 
that the constitution of Benches is a matter for the Chief Justice and rule 13 in Chap- 
ter II Sat'S that a Full Bench appointed for any of the purposes mentioned in Chapter 
VII, rules I to 5,sIiaU eonsist of five Judges or three Judges as the Cliief Justice may 
appoint. Notv, rule 1 in Chapter VII saj's taler alia that wJiencvcr one Ditnsion Bench 
shall differ from any other Division Bench upon a point of latv or usage having the 
force of law, the case shall be referred for decision by a Full Bench and rule 5 Sat'S 
that if any such question arises in any case coming before a Ditision Bench as Court 
of Criminal Appeal, ■Reference or Revision, the Court referring the case sliall state 
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'the point or points on wMcli they differ from the decision of a former "Division 
Bench, and shall refer the case to a Full Bench for such orders as to such Bench 
seem fit. In his judgment P. B. Mukheijee, J. referred to two earlier decisions of 
the Calcutta High Court, Mratan Sen v. Jogesh Chandra Bhattacharjee^, and Kamal 
Chandra Pal v. Gourchand Adhikary^, and observed that the question as to whether 
those decisions were good law arose in the case and he gave that as a reason for 
referring the case to the Chief ' Justice for the constitution of a larger Bench. Even 
if rules 1 and 5 in Chapter VTI may not, strictly speaking, apply to the present case 
because the Di'vision Bench consisting of Mukheijee and Bose, jj. did not formulate 
the point or points on which they differed from the earlier Division Bench decisions 
rrferred to by Alukheijee, J., I think that the principle of those rules would apply 
and it was open to the Chief Justice, on a reference by the Division Bench to con- 
stitute a larger Bench ‘to consider the case. I am also in agreement ivith the view 
expressed by the Special Bench that the absence of a proviso to rule 9 in Chapter II 
corresponding to the proviso to rule i does not take away the inherent power of the 
Chief Justice to refer any matter to a Bench of three Judges. Sub-rule (i) of rule 9 
itself provided thafa Division Bench for the hearing of cases on appeal, reference, 
or revision in respect of the sentence or order of any Criminal Court shall consist 
of two or more Judges. Therefore, it tins open to the Chief Justice to constitute 
a Bench of three Judges for the hearing of the case and in my (dew it made no differ- 
ence' whether he constituted such a Bench originally or on a reference back by the 
•Division Bench. I further think that the Chief Justice must have the inherent 
power to constitute a larger Bench in special circumstances. Take, for instance, 
a case where one Judge of the Division Bench feels, for a sufficient md good reason, 
that he should not hear the case. It is obvious that in such a case the matter must 
be referred back to the Chief Justice for the constitution of another Bench. The - 
Chief Justice, I think, must possess such an inherent power in the matter of consti- 
ffition of Benches and in the exercise thereof he can surely constitute a larger Bench 
in a ^e of importance where the Division Bench hearing it considers that a question 
of the correctness or otherivise of earlier Division Bench decisions of the same Court 
will fall for consideration in the case. Section 429 of the Code of Criminal Pro- 
cedure does not apply to such a case because it is not a case where the Judges com- 
posing the Court arc equally divided in opinion. Rather it is a case where the 
Judges composing the Division Bench consider that the case is one of such impor- 
tance that it should be heard by a larger Bench. 

My conclusion, therefore, is that there was nothing illegal in the Division Bench 
consisting of Mukheqee and Bose, JJ. referring the case back to the Chief Justice ; 
imr was there anything illegal in the Chief Justice constituting a Special Bench of 
three Judges to hear the applications in revision. The Special Bench constituted 
by the Chief Justice was lavviuUy in seizin of the case and was competent to dfeal 
with it. The objection as to the jurisdiction of the Special Bench to hear the case 
was, in my opinion, rightly 'overruled by it. 

Now, as to sanction. Section ig6-A of the Code of criminal Procedure may 
be read first. That section is in these terms : 


shall take cognizance of the offence of criminal conspiracy punishable 

unacr section 120-B'of the Indian Penal Code, i' r i' 

f- a where the object of the conspiracy is to commit either an illegal act other than 

^ illegal means, or an offence to which the provisions of section 196 apply, 

o'nr.-r complaint made by order or under authority from the-* State Government ’ or some 
omcer empowered by the * State Government ’ in this behalf, or 

where the object of the conspirac>' is to commit anv non-cognizable offence, or a 
oftwn I-*., J* not pumshable with death, imprisonmerdfor life or rigorous imprisonment for a term 
up-.rat^, unless the * State Government ’ , or a Cliief Presidency Magistrate or District 

to behalf by the ‘ State Government ’ , has by order in writing, consented 

imoauon of the proceedings : ' - - 

5ec6on° UvTI "here fte crimmal conspiracy in one to which the provisions of sub-section (4) 
. — ^ °Pply no such consent shall be necessar)-. " ^ ^ ' 


(IC95) I.L.K. 23 Cal. 933. 


2. (1897) I.Ij.R. 24 Cal. 286. 
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argument before us on behalf of the appellants has proceeded on the footing 
that in Para. 5 of the second complaint Saroj Ranjan Sarkar had alleged that the 
accused persons had entered into a criminal conspiracy ^^ith one another and 
other persons unknowi, to dishonestly and fiaudulently forge certain documents 
and m pursuance thereof either forged or caused to be forged those documents 
and^ used ^h-cm as genuine. This allegation, it is argued, attracted clause (2) of 
s^tion I gb-A inasmuch as the object of the conspiracy svas to commit non-cognizable 
offences under sections 467 and 471 of the Indian Penal Code ; therefore, it was 
imcessaiy to obtain, by order in WTiting, the consent of the State Government or of 
the Chief Presidency Magistrate to the initiation of the proceedings and such con- 
sent not havmg been obtained, the issue of processes by the Chief Presidency Magis- 
tote ^olateti the provisions of section 196-Aof the Code of Criminal Procedure. 
Ihe Spenal Brach repelled this argument on the foUoisung grounds. It pointed 
out me d^tinction between the offence of criminal conspiracy as defined in section 
j c ^ j *^7 section 120-B and the offence of abetment by conspiracy 

as defined m the clause, secondly, in section 107 of the Indian Penal Code. It then 
pointed out tha.t the Chief Presidency Magistrate did not take cognizance of the 
ottmee of crmunal conspiracy to commit forgery which would be punishable 
under section 120-B read ivith section 467 of the Indian Penal Code, but he took 
cogniz^ce of the offence of abetment of forgery punishable under section 467 
read with section 109 of the Indian Penal Code and for this offence no sanction under 
sectmn 196-A of the Code of Criminal Procedure tvas necessary. The Special Bench 
lurther e.xpressed the view that the primary offences which the second complaint 
f were the offences of foigery, of using forged documents as genuine, and 

ot abetment of the said offences and as cognizance of these offences did not require 
r consent of the authorities mentioned in section 196-A, the order of 

me Chief Presidency Magistrate could not be said to have violated the prowions 
of that section. 


The comectness of these vieivs of the Special Bench has been very seriously 
contested. l imy make it clear at the very outset that the mandatory provisions 
o section ig6-A of the Code of Criminal Procedure cannot be evaded by resorting 
to a mere device or camouflage. The test whether sanction is or is not necessary 
oes not depmd on mere ^tuteness of drafting the petition of complaint. For 
™ second petition of complaint under consideration before us the 
eadmg ind^ated that the offences in respect of which the petition of complaint was 
tiled were offences under sections 467, 471 and rog of the Indian Penal Code ; 

. ^ ^ 5 of the petition Ae allegation was that the accused persons had entered 

mto a crunmal conspiracy with one another and others unknown, to forge certain 
o.cuments. It would not be proper to decide the question of sanction merely 
by takmg into consideration the offences mentioned in the heading or the use of 
+1,^ o^rcsnon criminal conspiracy ” in Para. 5. The proper test should be whe- 
toer the all^ations made in the petition of complaint disclosed primarly and cssen- 
toUy an offence or offences for wliich a consent in vmting would be necessary to 
me inidation of the proceedmgs within the meaning of section 196-A (2) of the Code 
ot Criminal Procedure. It is from that point of view that the petition of complaint 
must be emmined. _ There is another principle laid down by tliis Court which 
s ou e 'cpt in jnmd. The allegations made in the complaint may have more 
tnan one ^pcct ; and may disclose more than one offence. WTiat would be tlie 
petition when some of the offences disclosed do not require any sanction while 

‘luestion was considered by tliis Court in Basir-ul-haq 
A Bengal^. That was a case in which the accused person 

Jodged n^ormation at a Police Station that A' had beaten and throttled his mother to 
j funeral pyre ■was in flames, he entered the cremation ground 
1 po ICC , the dead body ■was examined and die complaint was found to be false, 
v-in the complamt of A the accused person was chaigcd with offences under section 


1. (1953} S.C.J. 405 : (1953} I M.L.J. 775 : (1953} S.C.R. 836. 
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.87, Indian Penal Code (trespass to 

Indian Penri 0 <-^» aS’a . MiS Sfal <Sl A^ontt^could not take 

offences \mder sections 182 and i, proper authority under section 

cogmaance ofje *Wd ?hatth^ facS which contti- 

iq=i of the Code of Cnrmnal i'roceau . n ,ar which constitued an 

tilted the offence under sectira 297 " alleged to have been committed 

offence nnder section i8e as the aM ^ S to die trial of the 

after the making of the false report, ^ ^ regards the charge under 

charge imder section 297. It was reoort disclose two distinct offences, 

sccdon 500where *e X'^Xe^SSiirlvate Mvidual, the latter is 

rSSd 7 ;Se%^“oiectio„. 95 ^of,heC^ofC^alPm^^^ 

wh; deuveredtheiudgmentef 

the Court said : 

“ The statute thus requires that ivithout a complaint in tvriting of ^ ^'it^doeTnot'further pro- 
no prosecution for an offSce under section If .^^e taken cogn^nceoj^^^^^^ 

\-ide that if in the course of the commission of that offence gU_ -piie allegations 

magistrate is debarred from taking cogmzance m respect of mtiv constitute an offence 

made in a complaint may have a double aspect, diat is, on the one an jjajjd they may also 

against the authority of the public servant or public justice, imd f ® ^^fot pise bL the 

constitute the offence of defamation or some other distmct offence. The se ... ^^^t to whom 

cognizance by the magistrate of that offence, even if no action is taken by the public 
the false report has been made 

As regards the charge under section 500, Indian Penal Code, it see^ ^vI^ct^ffi^c«°one a^tot 
and authOTty that where the allegations made m a false report disclose tivo the wovi- 

the public swant and the other against a private individual, that other is not debarred by p 
sions of section 195 from seeking redress for the offence committed against mm. 

Keeping the aforesmd two principles in mind let me examine the second com- 
pl^t in this case in order to find out what essential offences U 

therein disclosed. Paragraph 5 of the petition of complaint on which much 
has been placed on behalf of the appellants alleges (i) that the accuse p 
entered into a criminal conspiracy ivith one another and othere unknotvn, g 

certain documents ; (2) that in pursuance of the conspiracy those docume 
forged or caused to be forged ; and (3) that the documents so forgu 
genuine. The paragraph then recited in detail the three documen w , 

smd to have been forged. It is thus clear that apart from the 

complaint alleged that offences imder sections 467 and 471 of he , 

Code had ako been committed. The Special Bench rightiypome . 

offences under sections 467 and 471 of the Indian Penal Code were ^ , . . 

offence of criminal conspiracy and did not require any pnor c^en . 1 

tiation of proceedings therefor under section 196-A (2) of the Co e o , . 

Procedure. The question, therefore, boils do^vn to this^ : m ww o e , ° . 

that there was a criminal conspiracy, was the Chief Presidency Magis a 
from taking cognizance of the case even though certain other dj^tme o e „ , 

alleged which did not require sanction? I am in agreemeiU ivith e pe 
that the ansiver to the question must be in the negative. Furthemaore, 1 PP 
to me that tliough the expression “ criminal conspirai^^ occurs m . ' 5 

compliant, the facts alleged in the petition of complamt ^cn a ^ 
offence of abetment by conspiracy. This brings us to the distiM nf abet- 

offence of criminal conspiracy as defined in section t20-A ai^ qprtion 

ment by conspiracy as defined in section 107 of the Indian u ..riitrh tumi- 

120-Awhichdefinesthe offence of criminal conspiracy intro- 

shesthe offence are in Chapter V-A of the Indian Penal Code. _ P • • 1 

duced into the criminal law of India a neiv offence, namely, e o en /-^tj 

conspiracy. It was introduced by the Criminal I^w A^ndmen _ A ® ^i^ dealt 
of 1913). Before that, the sectioL of the Indi^ Jp^^Gode which Jf^ctiy dcaU 
'tith the subject of conspiracy were those contained m Cliapter V 

» o 3—59 
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(Cliapter VI) of the Code. The present case is not concerned ^sith the kmd of 
conspiracy referred to in section 121-A. The point before us is the distinction between 
the offeree of abetment as defined in section 107 (Chapter Y) and the offence of 
criminal conspiracy as defined in section 120-A (Chapter V-A).' Under section 107, 
second clause, a person abets the doing of a thing, -who engages ^sitH one or more 
other person or persons in any conspiracy for the doing of that thing, if ah act or 
illegal omission takes place in pursuance of that conspiracy, and in order to the 
doing of that thing. Therefore, in order to constitute the offence of abetment by 
conspiracy, there must first be a combining together of two or more persons in the 
conspiracy ; secondly, an act or illegal omission must take placeTn pursuance of 
that conspiracy and in order to the doing of that thing. It is not necessary that the 
abettor should concert the offence with the person who commits it. It is sufficient 
ifhe engages in the conspiracy in pursuance of which the effence is committed. It is 
■worthy of note that a mere conspiracy or a combination of persons for the doing 
of a thing does not amount to an abetment. Something more is neccssaiy', namely, 
an act or illegal omission must take place in pursuance of the conspiracy and in 
order to the doing of the thing for which the conspiracy teas made. Before the 
introduction of Cliapter V-A conspiracy', except in cases proidded by sections 12 1 -A, 
31 1, 400, 401 and 402 of the Indian Penal Code, iras a mere species of abetment 
where an act or an illegal omission took place in pursuance of tliat conspiracy, and 
amounted to a distinct offence. Chapter V-A, however, introduced a neiv offimcc 
defined by section 120-A. That effence is called the offence of criminal conspiracy' 
and consists in a mere agreement by two or more persons to do or cause to be done 
an illegal act or an act wliich is not illegal by illegal means ; there is a proviso to 
the section tvhich say’s that no agreement except an agreement to commit an offence 
shall amount to a criminal conspiracy unless some act besides the agreement is 
done by one or more parties to such agreement in pursuance thereof. The position, 
therefore, comes to this. The gist of the offence of criminal conspiracy is in the 
agreement to do an illegal act or. an act which is not illegal .by illegal means. WTicn 
the agreement is to commit an offence, the agreerbent itself becomes the offence of 
criminal conspiracy. '\^Tlere, however, the agreement is to do an illegal act vffiich 
is not an offence or an act •which is not illegal by illegal means, some act besides the 
agreement is necessary'. Therefore, the distinction between the offence of abetment 
by conspiracy’ and the offence of criroinal conspiracy', so far as the agreement to 
commit an offence is concerned, lies in this. For abetment by conspiracy mere 
agreement is not enough. An act or illegal omission inust take place in pursuance 
of the conspiracy' and in order to the doing of the thing conspired for. But in the 
offence of criminal conspiracy' the very agreement or plot is an act in itself and is 
tlie gist of the offence. IViUes, J., obseiv’cd in MuUaJiy v. The Qjiecn\' 

“ tVhen two agree to cany it into effect, the ■very plot b an act in itself, and the act of each 
partis, prombe against protnbe, cclus corjra cclum, capable of being enforced, if lawful, punbhable u 
for a criminal object or for the use of criminal means. ” . . • 

Put very briefly', the distinction between the offence of abetment under the second 
clause of section 107 and that of criminal conspiracy' under section 120-.^ b this. 
In the former offence a mere combination of persons or agreement betsveen them 
is not enough. An act or illegal- omission must take place in pursuance of the cons- 
piracy and m order to the doing of the thing conspired for; in the latter offence the 
mere agreement is enough, if tire agreement is to commit an offence. 

So far as abetment by conspiracy is concerned the abettor ssdil be liable m 
punisliment imder varybig circumstances detailed in sections 108 to ii7- 
unnecessary to detail those circumstances for the present case. For the offence 0 
crimuial conspiracy if is ptmishablc under section 120-B. 

Ha\-ing regard to the distinction pointed out above, I am of die opmion that 
Para. 5 of the second complaint, though it used the expression “ criminal con-*, 

1 . ( 18 & 8 ) I 1 .R. 3 H.L. S 05 =t 317 . . 
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ptacy •' TcaUy disclosed ^ piS 

gation of any agreement beUveen tbe sev^ ^-gainst entCTed into a conspiracy to 
It said that the accused pmons complied documents were 

forge certain document and m pu^an -n illegal actTvas done in pursuance 

forled or caused to be forged. In ^“re used as genuine, 

of fhe conspiracy and furthermore I aJ unable 

Having regard to these l^^ate was wrong in taking cogm- 

to hold that the learned Chief PrKidency _ g which offence no consent or 

zance of the offen^ °^^6TS^the S'^f^rhninal Procedure was necessary, 
sanction under section 196-A of the Uoae 01 section. 

Therefore, there was no violation of the provisions of that section 

In dds cfev or the snntter it is unnecessnp- to JX'SStSe? 

n-isc of the furtlier tim- espressed m some «? *' ^5“,° ,cferl-cd) that tdiere the 
of Bihar y. Srilal Kejriwal\ to which the Special Bench has rete^^^^ 

matter has gone beyond a mere conspnacy a^ su . jgo-A and 120-B are 

have been actuaUy commiKedm „ s correct by some of the 

ivhoUy irrelevant. That vieiv has and another"- 

other High Courts. In the Stale of Andhra Pradesh v. iXn Penal Code, 

this Court held that offences created by sectu^ log , differently from what 

ivere distinct offences, though for a reason stated committed 

I have stated. It further held that where a ^ char^ them 

by several persons in pursuance of a conspnaev, 1 v . commit those 

with those offences as well as with the offence of co p ^ conspiracy 

offences, though it v/as not desirable to charge the o-hc’-wise be inadmissible 

with the ulterior object of letting in evidence wluch '■ * introducing a large 

and further more. It >vas unde^able to compheam a m^by 
number of charges spread over a long .pcnod. _ The ques considered 

of propriety rather than of legality. Tlhe question of san ^ . . „ expressed 

in that case, but in vieiv of the order of remand passed, n p 
thereon. - • , 

The Special Bench expressed the view that it was not became 

extent of sa\ing tliat in a case of this nature sections 120- irresoective 

wholly irrelevant. The Special Bench proceeded on the 00 o second 

of whether sections 1 20-.A. and 120-B became wholly rrrelev^ rnnsniraev and it 
complaint undoubtedly disclosed an offence of abetment _ p offence, 

was open to the Chief Presidency Magistrate to take 1 uy die Special 

I thinli that there are no good reasons for holding that the vici , j ^be obiec- 

Bcnch is not correct. In my opinion, the Special Bench right y ov i Code of 

tion as to the alleged liolation of the provisions of section 19 ■- 
Criminal Procedure. . 

Nov.'; I come to the tliird and principal question agimt^ ^rS^mTr^um- 
On behalf of one of the appellants, Saurindra Mohan Basu, Mr. Burs ^ 
das has argued before us that when the first complaint containing Q^.jjjdnal Pro- 
same allegations was dismissed under section . 203 of the .Code o <niccessor 

ccdiuc by the Cliicf Presidency Magistrate, it was not at all open , 

to entertain the second comnlaint. He has put the matter as one ^ 203 

argued that the only tvay of getting rid of an order of dism^a un^ Procedure is 
of tlie Code of Criminal Procedure known to the Code of dohsa^ti and 

to have it set aside in accordance with the procedure’ laid doivn in . com- 

439 of the Code. He has further argued that, as a ^tter o a\^ cf-rtion 203 of 
plaint is not entcrtainablc as long as the order of dismissal tin ^,,.T,oritv. His 
the Code of Criminal Procedure is not set aside by a compe en ^ nhatlachariee^ 
r.rgumcnt Ls that the tv.n decisions in Xilralan Sen v. Jogesh 

KgvxcI Chandra Pal v. Gourmand Adhtkary^ should be held as 50 *■ — 

^ lOQ • A T iR. 1951 S.C, 1241- 
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403 of the Code of Criminal Procedure is relevant to this argument. It embodits 
Ae %vell-established rule of common law that a man may not be put riricc in peri! 
for the same offence and that no man should be vexed ^sith several triak for offence 
arising out of identical acts. An Explanation appended to the section says inSer alls. 
that the dismissal of a complaint or the discharge of an accused person is not an 
acquittal for the purposes of the section. If the Legislature had intended that the 
dismissal of a complaint or the dischaige of an accused person would be a bar to 
freh proceedings on the same allegations imless the order of dismissal or discharge 
were set aside by a higher Court, it would have said so either cxplicidy or by omit- 
ting the Explanation altogether. Therefore, the effect of the Explanation is that 
imder section 403 a fresh trial is barred only in cases of acquittal or conviction by a 
Court of competent jurisdiction, coming arithin the purvieav of sub-section (i) 
thereof. This aspect of the question avas considered in Queen Empress v. Dolep- 
bind Dass^, avhich as-as a case dealing avith a prearious order of discharge of the ac- 
cused person. In that case, Maclean, C.J., referred to the decision in J\llralan Sens 
case^ and said : 

“ * There is no express proa-ision in the Code to the effect that the dismissal of a complaint s^ 
be a bar to a fresh complaint being entertained so long as the order of dismissal remains unreversm 
[seeprr Bancijee, J., in AT/reto 5fn v. jogesk Chandra Bhattacharie:-]. I agree in that. _I1^ tnea 
there be no express proa'ision in the Code, what is there to warrant us in implpng or in effect introda:- 

ing into the Code a provision of such serious import ? In the absence of any 

proaision in the Code to justify such an implication I can appreciate no sound ground 

the Court so acting ; aa-ere it to do so it aa-ould go perilously near to legislating, instead of confining its—' 
to construing the Acts of the Legislature. ” 

The question was then considered by a Full Bench of the Calcutta High Court m 
Dwarka Nalh Mondul v. Beni Madhab Banerjee^, and it was held by the Full Bench 
(Chose, J., dissenting) that a Presidency M^istrate la'as competent to rehear a 
warrant case triable under Chapter XXI of the Code of Criminal Procedure m 
which he had earlier dischaiged the accused person. MlraSan Sen’s case^ and Kasid 
Chandra Pal’s case*, were referred to in the arguments as summarised in the report 
but the tdew expressed therein ts'as not accepted. Dealing tsith the question Pn?- 
sep> J-j smd : 

“ There is no bar to further proceedings tmder the lasv and, therefore, a Magistrate to whoa_s 
complaint has been made under such drcumstances, is hound to proceed in the manner set out tn 
section 200, that is, to examine the complainant, and, unless he has reason to distrust the truth o. tW 
complaint, or for some other reason expressly recognised b)' law, such as, if he finds that no 0“^* 
had been committed, he is bound to take cognizance of the offence on a complaint, and, imless W 
has good reason to doubt the truth of the complaint, he is bound to do justice to the complainant, ta 
summon his witnesses and to hear them in the presence of the accused. ” 

The same victs" was expressed by the Madras Hi^ Court in In re Koyassen ha'ti j 
and it -w-as obser\-ed that there was nothing in law against the entertainment of a 
second complaint on the same facts on which a person had already been dischaiS^’ 
inasmuch as a discharge was not equivalent to an acquittal. This view was reite- 
rated in Kumariah v. Chinna dlaicl.er*, where it was held that the fact that a previo'js 
complaint had been dismissed under section 203 of the Code of Criminal Procedure 
ts-as no bar to the entertainment of a second complaint. In Hansabai Sayaji v. AnsSy' 
Ganujy, the question was examined xrith reference to a large num^r of 
decisions of several High Courts on the subject and it xvas held that there utis 
ing in la^v against the entertainment of a second complaint on the same facts. 
same \ie%s' ^^’as also expressed in Rstti J^aT(nn v. Panachand RamcTiGTid v- 

and Allah Ditta v. Karam Baksh'‘-°. In all these decisions it was recognised 
that though there was nothing in law to barthc entertainment of a second compimn^ 
on the same facts, exceptional circumstances must exist for entertainment of a 
complaint ishcn on the same allegations a prerious complaint had l>ccn disini^ ■ 
The question of the existence of exceptional circumstances for the entertaimugnt o ^ 
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second complaint is a question to ivliich I shall come later. At the present moment, 
I am considering the argument of Mr. Purshottam Tricumdas that the law prohibits 
altogether the entertainment of a second complaint when a previous complaint 
on the same allegations had been dismissed under section 203 of the Code of Cri- 
minal Procedure. On tiiis question the High Courts appear to me to be almost 
unanimously against the contention of Mr. Purshottam Tricumdas, and for the 
reasons given in the decisions to wjiich I have earlier referred, I am unable to accept 
his contention. I accept the view expressed by the High Courts that there is noth- 
ing in law which prohibits the entertainment of a second complaint on the same 
allegations when a previous complaint had been dismissed under section 203 of 
the Code of Criminal Procedure. I also accept the view that as a rule of necessary 
caution and of proper exercise of the discretion given to a Magistrate under section 
204 (i) of the Code of Criminal Procedure exceptional circumstances must exist 
for the entertainment of a second complaint on the same allegations; in other words, 
there must be good reasons why the Magistrate thinks that there is “ sufficient ground 
for proceeding ” with the second complaint, when a previous complaint on the 
same allegations was dismissed imdcr section 203 of the Code of Criminal Procedure. 

The question now is, what should be those excetional circumstances ? In 
Queen Empress v. Dolegobind Dasi^ Maclean, C.J., said : 

“ I only desire to add that no Presidency Magistrate ought, in my opinion, to rehear a case 
previously dealt %vith by a Magistrate of co-ordinate jurisdiction upon the same evidence only, unless 
he is plainly satisfied that there has been some manifest error or manifest miscarriage of justice. ” 

Thus, according to this decision, the exceptional circumstance must be such as 
would lead the Magistrate to think that the previous order of dismissal was due to a 
manifest error or resulted in a manifest miscarriage of justice. In In re Koyassan 
Eutly^, Sadasiva Aiyar, J., formulated the test of exceptional circumstances in the 
follotving words : 

“ Takmg it then that the discharge was proper and legal, there is no doubt nothing in law against 
the entertainment of a second complaint on the same facts as a discharge is not equivalent to an acquit- 
tal ; but I think that unless very strong grounds are shotvn a person who has been charged once and 
dischaigcd ought not to be harassed again on the same charge. It is not alleged that new facts have 
been discovert which the police did not know when they brought the first charge. ” 

In. this decision the test formtilated was the discovery of new facts which were not 
knotra tvhcn the first charge of complaint was made. In Kumariak v. Chinna Maick ® 
the same test was again applied tvhen it was observed : 

“ There is nothing to indicate that there was no proper investigation on the previous complaint 

or that there svas any necessity for investigating the second complaint No addidonal 

tvitness had been cited in the second complaint , nor, as pointed out by the Additional Magistrate, was 
It alleged that any other kind of evidence had been discovered or was likely to be forthcoming. ” 

It is worthy of note, however, that Kuppuswami Aiyar, J., did not say that the 
discovery of a new fact or new evidence must be of such a character that it was not 
knottm to the complainant •when the prior complaint was brought and dismissed. 
In Hansabai Sayaji v. Ananda Ganuji*, it was pointed out that the circiunstance that 
the second complaint %vas filed by a person other than the one who made the first 
complaint made no difference and the test laid down in some early Rangoon High 
Court decisions {Ma The Kin v. JVga E Tha^ and U Shwe v. Ma Sein Bivin^, was ac- 
cepted as the correct test. In Ma The Kin’s casc^ tlie test was thus expressed: 

“ It is the duty of a Ma^tratc, therefore, who receives a complaint in a case where there has 
Men a previous order of dismissal or discharge, not to issue process, unless he is plainly satisfied that 
thqe has been some manifest error or maniicst miscarriage of justice, or unless new facts are adduced 
^hich the complainant had not knowledge of or could not srith reasonable diligence have brought 
forward in the pret-ious proceedings. ” 

It will be noticed that in the test thus laid down the exceptional circumstances 
arc brought under three categories: (i) manifest error, (2) manifest miscarriago 
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of justicCj and (3) new facts %vliich the. complainant iiad no knowledge of or could 
not -with reasonable diligence have brought forward in the pre\ious proceedings. 
Any exceptional circumstances coming within any one or more of the aforesaid 
three categories tvould fulfil the test. In itei jsarcin v.' Pauichand Jair.\ it was 
observed that an exhaustive list of the exceptional circumstance could not be given 
though some of the categories were mentioned. . One new categor)* mentioned 
tvas where the presious order of dismissal was passed on an incomplete record or a 
misunderstanding of the nature of the .complaint. This new category would per- 
haps fall svithin the category’ of manifest error or miscarriage of justice. 

It appears to me that the' test laid down in the earliest of the aforesaid decisIonSj 
Qtuen Empress v. Dolegobind Doss-, is really ■wide enough to cover the other categories 
mentioned in the later decisions .^Vhenever a Magistrate is satisfied that the previ- 
ous order of dismissal •was due to a manifest error or has resulted in' a miscarriage 
of ji stice, he can entertain a second complaint on the same aU^ations even though 
an earlier complaint was dismissed luider section 203 of the Code of Criminal Pro- 
cedure. I do not think that in a matter of this land it is either possible or even 
desirable that the exceptional circumstances must be stated with any more parti- 
cularity or precision. The learned Advocate for the respondent argued before us 
that a new category should be added and he called it “ j&ustration of justia. 

I am of the view that apart from any question of felicity of. th i s new expression, 
this new category does not give any more assistance towards explaining the excep- 
tional circumstances which must exist before a second complaint on the same allega- 
tions can be entertained. .,.1 am content in this case to proceed on the footing that 
the Magistrate must be satisfied that there was a manifest error or a miscarriage 
of justice before he can entertain a second complaint on Ae same facts. 

In this case, two exceptional circumstances were adverted, to before us. One 
is that the learned Chief Presidency hlagistrate who dealt with the first complabt 
completely misdirected himself as to the true scope and effect of sections 203 and _20i 
of the Code of Criminal Procedure and this, it is exmtended, resulted in a mani.fci 
miscarriage of justice when he dismissed the first complaint under section 203 oi 
the Code of Criminal Procedure. I am of the view that there is substance in dm 
contention. Section 203 of the Code of Criminal Procedure states tliat the 
hlagistrate may dismiss the complaint, if, after considering the statement c>n oath, 
if any, of the complainant and the witnesses and the result of the invatigation or 
enquiry, if any, -under section 202, there is in his judgement ho sufficient ground 
for proceeding. Section 204 lav-x down that if in the opinion of the Magistrate 
taking cognizance of an offence there Is sufficient ground for proceeding, he sha-- 
issue a summons or a warrant, as the case may require. AVhat is the true scope 
and effect of the expression “ sufficient gro'und for proceeding ’’ occurring in 
aforesaid two sections ? This was considered by this Court in VciUal Tcr.cksl v. 
Dattalraya Dulaji GhadigcorJrrr & cnolher^. IVith reference to sections 200. 20.: 
and 203 of the Code of Criminal Procedme it was there observed : 

“ The inquiri' is for the puiprac of ascertanuEg the truth or falsehood of the cotnplaie* ^ niit 
for ascertaimng whether there is cridcnce in support of the complaint so as to justify the issue o. 
and commencement of proceedings against the person concerned. The section does not say 
regular trial for adjudging the guilt or otherwise of the petson complained against should tasc F“^ 
at that stage; for the person complained against can be legally called upon to ansts’cr the atena^-— 
made against him only when a process has issued and he is put on trial. ” 

It was further observed that if the Magistrate had not misdirected hi^clf as ^ 
the scope of tin enquiiy under sections 202 and had applied his mind judicially to 
materials bclorc him, it would be erroneous in law to hold that a pica based 
exception could .not be accepted by him in arriving at his judgment. In 
deebion of tins Court Rcmgcpal Gempalrai Rrda & cr.ol.heT v. Side of Bcmlsj 
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expression" sufficient grounds ” occurring in sections 209, 210 and 213 of the Code 
of Criminal Procedure -was considered and it was held that the expression did not 
mean sufficient grounds for the purpose of conviction but_ meant such ctidence 
as would be sufficient to put the accused upon trial by the jury. In dealmg with 
the first complaint the learned Chief Presidency hlagistrate proceeded to consider 
not whether there was sufficient ground for proceeding uithin the meanmg of sections 
203 and 204 of the Code of Criminal Procedure but whether there was sufficient 
evidence for comiction of the accused persons. In my opinion, this approach was 
completely tvTong and resulted in a manifest miscarriage of justice. The learned 
Chief Presidency Magistrate said : 

“ In cases depending on circumstantial evidence in order to justify any inference that an offence 
has been committed the mcriminating facts must be incompatible wth innocence of the person accused 
and incapable of explanation upon any other reasonable h>-pothesis t^n that of his guilt. If the 
circumstances are foimd to be as consistent with innocence as with the guilt of the accused, no inference 
of guilt can be drawn. In the present case the circumstances above equally may lead to the inference 
that the document was ante-dated and .might or might not have been forged. Therefore the circums- 
stances are not precise to be of any value as evidence. ” 

These observations clearly show that the learned Chief Presidency Magistrate 
misdirected himself as to the true scope and effect of sections 203 and 204 of the Code 
of Criminal Procedure. He did not keep in mind the true -purpose of the enquiry 
before him v.-hich was to ascertain whether there was evidence m support of the 
complaint so as to justify the issue of, process and commencement of proceedings 
against tlie accused persons. He further failed to keep in mind that sections 203 and 
204 of the Code of Criminal Procedure did not say that a regular trial for judging 
the guilt or otherwise of the person complained against should take place at that 
stage. It was not for the learned Chief Presidency Magistrate to apply the test 
whether the circumstances ivere or were not incompatible with the innocence of 
the accused persons. The purpose of the enquiry before him ivas merely to as- 
certain prima facie the truth or falsehood of the complaint. Instead of holding an 
enquiry into the complaint, the learned Chief Presidency Magistrate proceeded 
as though lie was trying the case itself on merits. I consider that this mistake 
on the part of tlic learned Chief Presidency Maghtrate gave a UTong direction to 
the whole proceedings on the first complaint and the order of dismissal passed 
by him was due to a manifest error and resulted in miscarriage of justice. 

The second exceptional circumstance is as to the presence of the telephone 
number “ City 6ogi ” printed on the sheet of paper on -which -^vere typed the minutes 
of the proceedhigs dated i6th January', 1948. When the first complaint was dealt 
•with by the Chief Presidency Magistrate no eridence was led to show that the City 
Exchange did not come into existence until December, 1948 and that the telephone 
connection relating to that particular number ^vas obtained for the first timp by 
the Hindusthan Co-operative Insurance Society Ltd. on or about i8th March, 1949. 
This, I think, \vould be a new matter which was not considered -when the first com- 
plaint was dismissed under section 203 of the Code of Criminal Procedure. There 
ivas a good deal of argument as to -whether this matter relating to the City E.xchange 
•\s-as knoiNTi to the complainant and his brothers from before, and, if so, why they 
did not bring it to the notice of the learned Chief Presidency Magistrate who dealt 
with tlie first complaint. It appears that an application dated 7th June, 1955, 
was made before Debabrata hlookeijcc, J. who heard the application in revision 
with regard to the first complaint. In that application certain statements were 
^de witli regard to the City- Exchange. Those statements did not, however, 
include any averment as to the knowledge of the complainant. Promode Ranjan 
Sarkar, about the facts relating to the City Exchange and telephone number “ City 
The application merely stated that the facts stated therein ts'ere matters 

Public history and it was essential in the ends of justice to take judicial notice 
thereof. Debabrata Mookerji, J., apparently rejected this application but did not 
record any formal orders on that date. He recorded formal orders after he had 
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dismissed the application in re^’ision. He said therein that he 'H’as not prepared to 
take into consideration the facts alleged in the application dated, 7th June, 1955, as 
they related to Tim tnatters. The argumet on behalf of the appellants before us is 
that the facts relating to the City Exchange were not new matters, because the com- 
plainant, Saroj Ranjan Sarkar, nowhere said that he did not Imosv them before. 
The argument, therefore, is that it does not fulfil the test of “ netv facts which the 
complainant have no knowledge of or could not with reasonable diligence has’e 
brought fons'ard in the previous proceedings.” The learned Advocate for the 
respondent has, in my opinion, rightly submitted that it is somewhat illogical to 
say at one stage of the proceedings that the matter was a new matter and could not, 
therefore, be taken into consideration and at a later stage to say that it is not a new 
matter and therefore could not be taken into consideration. 


This much, however, is clear that the matter relating to the City Exchange and 
in particular telephone number “ City 6091 ” was not at all considered when the 
first complaint was dimissed under section 203 of the Code of Criminal Procedure. 
This matter is of some importance because if there was no such telephone nmnber on 
i6th January, 1948, the minutes of the proceedings purporting to be of that date 
must have come into existence on a latter date. This ^^'ould have great relevance 
and bearing on the allegation of forgery made 'vvith regard to the minutes of the 
proceedings dated i6th Janiuay, 1948. 


On behalf of Saurindra Mohan Basu it was further contended that there was 
not e.\-enprima facie evidence ^ainsthim and the learned Chief Presidency Magistrate 
was t\Tong in issuing process against him. It is only necessary to point out that Ac 
learned Chief Presidencey hlagistrate found that there was a prima facie case agatot 
Saurindra Mohan Basu. He had attested the signatme of Ae late Naim I^njan 
Sarkar and if that signature was forged, then that would be prima facie evidence 
against Saurindra Mohan Basu also. 


My learned brethren have taken the vierv that the entertaining of the second 
complaint in the circumstances of this case is a gross abuse of the_ processes of the 
Court. I find myself unable to subscribe to that \nctv. My conclusion is just the 
opposite, namely, that the entertaining of the second complaint fully serves the 
interests of justice. I am further of the opinion that its disinissal would defeat the 
ends of justice. In this connection, I have already referred to the two exceptional 
circumstances which exist : one is that the learned Chief Presidenej' Magistrate who 
dealt svith the first complaint completely misdirected himself as to the true scope 
and effect of sections 203 and 204 of the Code of Criminal Procedme ; the second is 
that Debabrata Mookerjee, J., wrongly refused to take into consideration the cir- 
cumstances relating to the installation of the City Exchange and telepohnc numl>er 
“ City 6091 ”, circumtances which had a decisive bearing on the allegation offoigcry 
made tvitii regard to the minutes of the proceedings dated i6th Januray, 

Even a ctusoiy’ perusal of the order of the Chief Presidenc>' Magistrate (Shri N.C. 
Chakra varti) dated 6th August, 1954 with regard to the first complaint shows that 
the learned Chief Presidency hlaglsteratc proceeded on the footing as though he w'as 
tr^’ing a case based entirely on ciremnstantial cadence ; he formulated the tests for 
drawing conclusions from circumstantial evidence and applying those tesU, he 
came to the conclusion that the complaint was not true. He rejected the evident* 
of the hand-writing expert as though it was his function to try the case. He rejected 
the enquiry report of Shri AJB Sj’am (who held that there was a prima facie case for 
the issue of process) on vcr>’ insufficient grounds. He even went to tiic loigth o 
judging for himself the peculiar characteristics of Nalini Ranjan Sarkar’s hand- 
WTiting depending on the personality of the writer. In my view, in all these matters 
the learned Chief Presidenej’ Magistrate misdirected himself as to the true scope 
the enquiry before him and he forgot that what he had to find tvas whether prtri^ 
facie there was bclierablc evidence in support of the allegations made in the cotnp*ain^ 
This docs not necessarily mean that a hlagistratc dealing widi a complaint is 
“ to bind himself to a mere mechanical or a wholly tmcritical acceptance of ^ j- 
complainant’s story.” Indeed, it is the duty of the hlagistratc to judge the materia 
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oa wMch he has to make up his mind as to the sufficiency or othenvise of the ground 
for proceeding further with the complaint and in judging the materials he naust sitt 
them and submit them to a critical examination. This aspect^ of iffie question was 
argued before Debabrata Mookeijee, J. and he referred to it m his judgment, 
say tbis without meaning any disrespect to the learned Judge, but it appeare to me 
that he missed the distinction which was pointed out by this Court in RamgopaL 
Ganpalrai Ruia & another v. The Stale of Bombay^ namely, that the expression^ suffi- 
cient grounds ” occurring in sections, 209, 210 and 213 of the Code of Criminal Pro- 
cedure does not mean sufficient grounds for the purpose of conviction, out means 
such, evidence as is sufficient to put the accused person upon toal by the jury. In 
sections 203 and 204, Criminal Procedure Code, the expression is sufficient ground 
for proceeding ” which really means sufficient ground for proceeding with the 
complaint. Sufficient ground for proceeding with the complaint is one matter and 
sufficient ground for convicting an accused person is quite a different matter. It is 
tbTs distinction w’hich has to be kept in mind and the failure to keep such a distinction 
in mind in the present case has resulted in a manifest error. Debabrata Mookerjee, 
J. detailed seven circumstances as those on which the complainant relied in support 
of the allegation of forgery. He then went on to deal those circumstances as though 
the function of the Court then was to find out whether there was sufficient ground 
for competing the accused persons. I refer particularly to the view expressed by 
the learned Chief Presidency Magistrate to the effect that one of the documente in 
question might have been ante-dated by Nalini Ranjan Sarkar himself. This was a 
suggestion made on behalf of the accused persons as a possible defence to the charge 
of forgery and it was not the function of the Chief Presidency Magistrate to consider 
the defence at that stage. Debabrata Mookeijee, J. himsdf said : 

.. *' If, oa the other hand, the Magistrate has met the facts alleged by the complainant by anticipat 

ing possible defences to the charge, thus travelling beyond the facts themselves and the inferences and 
the probabilities legitimately raised by them, he must be held to have exceeded the allowable limits 
of an initial test of the complmnant's story. ” 

Yet, the possfole defence that Nalini Ranjan Sarkar might have himself ante-dated 
the document tvas not only considered by the learned Chief Presidency Magistrate 
but was accepted by Debabrata Mookeijee, J. ! This, in my opinion, clearly 
demonstrates the manifest error or injustice which has taken place in this case, 
though in the concluding part of his judgment Debabrata Mookeijee, J. expressed 
the vieiv that he did not consider that the learned Chief Presidency Magistrate had 
over-stepped the permissible limits of preliminary probe into the truth or otherwise 
of the complainant’s storj'. He fiuther said that in his view the learned Chief 
Presidency Magistrate in sifting the materials offered did not dispose of them by 
anticipating a possible defence of the parties ; yet the one possible defence to the 
charge of forgery was that Nalini Ranjan Sarkar might himself have ante-dated the 
document in question and that very defence w'as considered and accepted not onl^ 
by the learned Chief Presidency Ivlagistrate but by Debabrata Mookeijee, J. also. 

The second mistake which led to a manifest injustice was the refusal to take 
into consideration the circumstances relating to the installation of the City Exchange 
and the telephone number “ City 6091 ”. Debabrata Mookeijee, J. made no 
orders on the application dated 7th June, 1955. In his final order he said : 

“ Tic applicatloa speaks for itself. I svas not prepared on that date to take any notice of the 
neiv matters mentioned in that application and I adhere to my decision. ” 

In my view Debabrata Mookeqee, J. was grievously in error in rejecting the appli- 
ration. As I have said earlier, the circumstances relating to the installation of the 
“'ffianga and telephone number “ City 6091 ” had a decisive bearing on the 
^th or otherwise of the allegation of forgery and to reject the application to take 
osc orcumstances into consideration really amounted to a denial of justice. Deba- 
^ta Mookeijee, J. took the view that it was a new matter which could not be taken 
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!nto consideration and, paradoxically enougli, the argument before us is that not 
being a ne^s' matter, it should not have been taken into consideration in connection 
%suth the second complaint. This paradox clearly demonstrates the inj'ustice that 
^viU result from a failure to take into consideration circumstances which are decisive 
of the allegations made in the complaint. WTien the complainant made an appli- 
cation for a certificate for appeal to the Supreme Court against the order passed 
by Debabrata Afookerj’ee, J., he forcefully contended that the refusal to t^e notice 
of the circumstances relating to the installation of the City Exchange amounted to a 
denial of j’ustice. Tliis application ^vas dealt with by a Bench of two Judges of the 
Calcutta Bfigh Court (Das Gupta and Bachawat, JJ.). The learned Judges expressed 
the snesv that if they were dealing with the matter, they would have thought it right 
to refer to tire appropriate books for ascertaining the date on which the City Exchange 
came into existence. They, however, felt that the matter was within the discre- 
tion of Debabrata Mookerjee, J. arid they were not prepared to give a certificate 
in a matter of discretion. Another point which rvas urged before that Bench 
was this. The complaint was for offences triable by the Court of Sessions and the 
question ^vhich tire learned Chief Presidency Magistrate had to put to himself was 
not whether he, for himself, believed the allegations to be true but whether the 
materials before him -were such that thereupon a reasonable body of men might 
believe the aUegatioirs to be true. ■ The learned Judge said : 

In our judgment there is considerable force in this argument, but at the same time v,'t have to 
take notice of the fact that this question does not appear to have been decided by the Courts. ** 

Since those observations rvere made, a decision has been given by this Court and 
that decision supports the contention urged on behalf of the complainant. The 
matter then came to this Goirrt on an application for Special Leave, and Special Leave 
■was granted by this Court on 13th February, 1956. An appeal \s’as filed in pursuance 
of that Special Leave, but ultimately Pramode Rajan Sarkar withdretv his appeal 
by filing a petition on 3rd February, 1959. In that petition he stated that at the 
interv'ention of common firiends and well-wishers of the parties, he had settled his 
disputes with the respondents therein and did not want to proceed with the app^, 
a statement Avhich, in the circumstances of this case, amounts almost to compounding 
a felony. The appeal was accordingly withdrawn on 12th March, 1959. 
present complainant, Saroj Ranjan Sarkar, alleged in his petition of complaint that 
the asdthdrawal of the appeal filed in this Court in the circumstances stated above 
was due to -undue influence exercised by the accused persons. Whether that alle- 
gation is correct or not can only be determined after e-vidence has been led. There 
are, hosveVer, circumstances \s-hich seem to me to indicate that the withdra^val of the 
appeal in this Court was for the purpose of defeating the ends of justice. The accused 
persons must have realised that if the evidence relating to the installation of tlie 
City Exchange and telephone number “City 6091 ” -ivas as-ailable and considered, 
then there -would be no escape from the position that the minutes of the procedings of 
the Board meeting ofN. R. Sarkar & Co., Ltd., dated i6th January, 1948 must have 
been forged and this a^ect of the matter was very rightly emphasised by the learned 
Cliief Ihesidenc)' Magistrate. (Shri Bijayesh Mukherjee) who dealt with the second 
complaint as also bj' the Special Bench of three Judges who dealt svith the matter 
on the revision applications made against the order of tlie learned Cliicf Prcsidenc}’ 
[Magistrate on the second complaint. It is also worthy of note tliat this Court 
must have granted Special Leave in respect of the order passed on the first complaint, 
because it felt that tliere were arguable points in support of the application lor 
Special Leave, one of such points apparently being the refusal to consider the clr- 
cusmtances relating to tlie installation of the City Exchange. On the second com- 
plaint the learned Chief Presidenej' Magistrate, as also the High Court, took those 
dreumsunces into consideration and rightly held that those circumstancts cli^ti', 
indicated that the allegations made in the complaint were prima fade true. Tlic 
learned Chief Presidenej'^ Magistrate further held that having regard to the ante- 
cedent circumstances, there was no -undue delay in filing the second complaint. 
He further held that there was no intention to blackmail, in the sense that one 
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brotter ha^mig failed on the first complaint, anotto ^rothCT 
tryhig to starTafresh the criminal law in morion These 
Chief Presidency Magistrate were accepted by a Special Bench of toe J S 
the Calcutta High Court. I have hemd nothmg m course ^ 
addressed before us which would jusrify me to go behmd P 

cularly in an appeal filed by Special Leave undCT Article 136 of the Coi^mtion. 
The iLmed Chief Presidency Magistrate and a Bench of tlnee Judges of 
cutta High Court held specifically on the second complaint that there was a prma 
fade ca^ and the dbmissal of the first complaint resulted m maitot mjmtice. I 
see no reasons to differ from the view thus expressed by the learned Chief Presidency 
Magistrate and the High Court. 

For these reasons I have come to the conclusion that there are no good gjo^n^® 
for interfering wth the judgment and order of the Special Bench dated 22nd/23rd,i 
December, i960. I would accordingly dismiss the two appeals. 


Kapur, J. (for himself and Hidayalullah, J .). — These are two appeals agaimt the 
Judgment nnd order of the High Court of Gnlcutta which mise the question of 
competency of a second complaint in regard to the same matter after the first com- 
plaint has been dismissed under section 203 of the Code of Criminal Procedure. 
The respecrive appellants in the two appeak are P. N. Taluqdar and Sourindra 
Mohan Bzisu an Attorney of Calcutta against whom process has been issued by the 
Chief Presidency Magistrate, Calcutta on a complaint filed by the respondent 
Saroj Banjan Sarkar. 


The facts of these appeak are these : In 1944 a private limited company — 
N. R. Sarkar Sc. Co., Ltd. — ^was formed by the late Mr. N. R. Sarkar, who was a well- 
knoivn financier and industrialkt and a public man of Bengal. Thk company 
was the Managing Agent of several public limited companies such as Hmdusthan 
Development Corporation, Ltd., Hindusthan Chemicak, Limited, Hmdusthan Pilkin- 
gton Glass "Works, Limited, etc. Mr. N. R. Sarkar was the Managing Director of 
N. R. Sarkar Sc Co., Ltd. Out of the share capital of thk company he held 4,649 
shares. Hk younger brother Pramode Ranjan Sarkar held 50 shares. Appellant 
P. N. Taluqdar who was a paid employee of the Hindusthan Co-operarive 
Insurance Co., Ltd. held 300 shares and was a director of the Company and 
Shanri Banjan Sarkar, a son of N. R. Sarkar’s deceased brother, held one share. 
As Mr. N. R. Sarkar became the Finance Minkter inthe West Bengal Government, 
heobtained leave of absence on 4th January, 1948 from the directors ofN. R. Sarkar 
Sc Co., Ltd., for a period of one year which was subsequently extended for another 
ye^. Thk was by a resolution passed on loth March, 1948. Mr. N. R. Sarkar 
joined the Government on 23rd January, 1948 and in August, 1948 Dr. N .N. 
Law became a director of N. R. Sarkar & Co., Ltd. 


On 31st July, 1951, Mr. N. R. Sarkar executed a deed of trust in respect of 
2,920 shares out of hk holding in Hindusthan Co-operative Society, Ltd. and 3,649 
shares out of the shares held by him in N. R. Sarkar & Go., Ltd. By thk deed he 
appointed as trustees hk_ younger brother Pramode Ranjan Sarkar, appellant 
P. N. Taluqdar and Dr. N. N. Law and the beneficiaries under the trust deed were 
hk four younger brothers including the complainant andShanti Ranjan Sarkar, hk 
ncphfnv. It k alleged that the balance of 1,000 shares was to be kept in trust by. 
me appellant P. N. Taluqdar for the benefit of hk brother and nephew 
R. Sarkar died on 25th January, 1953. 



^ brother N. R. SarUr had executed two documents one an unregktered deed 
01 ag^ent <Hted 19th January, 1948 appointing the appellant P. N. Taluqdar as 
Director ofiv. R. Sar^i Sc (^., Ltd. and a deed of transfer dated >tth 
comary, 1951 transferring 1,000 shares in N. R. Sarkar & Go., Ltd. in hk 
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(P. N. Taluqdar’s) favour. Pramode Ranjan Sarkar and Ms brothers without giving 
much credence to this information iranted to see the documents but they %vere not 
aUo'ived to do so. On 31st July, 1953 appellant P. N. Taluqdar resigned &om the 
Hindx^sthan Co-op)erative Insmance ^ciety. Ltd. in order to take control of 
N.R. Sarkar & Co., Ltd. as its Managing Director. This led to trouble beUveen 
Pramode Ranjan Sarkar and the appeU^t P. N. Taluqdar and there was some corre- 
spondence between Pramode Ranjan Sarkar and the appellant P. N. ^ Taluqdar 
v\hich it is unnecessary' to refer to. At a meeting of the Board of Directors of 
N. R. Sarkar & Co. held on 22nd September, 1953 the appointment of the appellant 
P. N. Taluqdar as hlanaging Director of N. R. Sarkar & Co., Ltd., was renesv^ for a 
period of seven years. This was in spite of the protest of Pramode Ranjan Sarkar 
and in spite of the fact that that item was not on the agenda of the meeting. 

On 1st October, 1953, Pramode Ranjan Sarkar took inspection of the agree- 
ment. On igih OctobCT, 1953 he took inspection of the Minute book and took 
photostat copies of some of the documents but not of the resolution of i6th Januaiy, 
1948. It is alleged that the appellants and others entered into a criminal con- 
spiracy and finudulently foiled certain documents "wMch in the complaint arc 
described thus : 

“ (d) An unr^stered deed of agreement purporting to have been executed by the late Sri 
Nalini R^jan Sarkar as Governing Director ofN. R. Sarkar & Ckjmpany, Limited on 19th January, 
1948 (while he was on leave as stated above) appointing accused No. 1 (P. N. Taluqdar) as the Manag- 
ing Director of N. R. Sarkar & Company, Limited on a remuneration ofRs. 1,500 — 100 — 2,000 per 
month and the deed bears the signatures of accused No. 2 (S. M Basu) as the sole attesting wimess. 

(i) A transfer deed in respect of 1,000 shares ofN. R. Sarkar & Company, Limited which has 
been entrusted to accused No. 1 as stated before, transferring them to accused No. 1 for an alleged 
consideration of Rs. 1,00,000 (Rupees one Lakh) also purporting to have been c-vecuted by the late 
Sri N alini Ranjan Sarkar on 5th February, 1951 with accused No. 2 as attesting witness both for the 
transferor and transferee. 

(c) Minutes of the proceedings of the Board Meetings of the said N. R. Sarkar & Company, 
Limited including those of a meeting dated 16th January, 1948, purporting to bear the signature of 
the aforesaid late Sri Nalini Ranjan Sarkar. ” 

These doemnents, it is alleged, are forged and have been used and by the use 
of these forged documents a fraud has been perpetrated. On 3rd April, 1959 
respondent filed in the Court of the CMef Presidency Magistrate, Calcutta, a com- 
plaint under sections 467, 471 read with section 109 of the Indian Penal Code 
against the two appellants. Dr. N. N. Law and A. Chakravarti. Document No. (b) 
above is not the subject-matter of the complaint because a suit in regard to it has 
been filed and is pending in the Calcutta High Court. On 7th May, 1959, process 
was issued against the appellants by the CMef Presidency Magistrate. Before deal- 
ing with the allegations in this complaint it is necessary to give some further facts 
of the case. 

On 1 2th December, 1953 -Pramode Ranjan Sarkar laid an information ssrith 
the Commissioner of Police, Calcutta, against the persons against whom the abora- 
mentioned complaint was later filed. It appears that- the matter was im*csa- 
gated by' the police and by a letter dated i6th February, 1954, the Police Comi^* 
sioner expressed the opinion that there was no substance in the allegations which 
were being made by Pramode Ranjan Sarkar against the appellants and two others. 
He stated, 

I Have given this matter very careful consideration, gone througn vMO'J’ 

reports and papers and even examined an important witness mysejf. My examination bas led c:' 
to conclusion that allegations arc false and vexatious.” 

On 17th March, 1954 Pramode Ranjan Sarkar filed a complaint under 
sections 467, 471 and sections 467, 471 read with section 109. After setting out fee 
facts wMch have been given above and after referring to the three documents which 
were alleged to have been forged it was stated that the deed of agreement was 
engrossed on a stamp-paper purchased in the name of P. D. Himmatsinghka & Co^ 
a firm of solicitors, instead of in the name of the parties; that the resolution of loth 
January', 1948, which pmported to bear the signature of the deceased was In fee* 
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not signed by hiTn ; that during the lifetime of Nalini Ranjan Sarka'r and after a 
considerable period after his death appellant, P. N. Taluqdar, never alleged that he 
had been appointed the Managing Director of N. R. Sarkar & Go., Ltd. nor did it 
even appear from any resolution of the Board of N. R. Sarkar & Go. that he was 
appointed the Managing Director until September, 1953. Gertain other allegations 
v.’hich need not be set out at this stage were also made in this complaint for the pur- 
pose of showing that the appellants had been guilty of forgery and for using forged 
documents and for conspiracy. The matter was heard by the Chief Presidency 
Magistrate Mr. N. C. Clmkraborty who after examining aU the witnesses who were 
produced before him dismissed the complaint by an order dated 6th August, 1954. 
The learned Chief Presidency Magistrate examined the Handwriting Expert and 
after taking all the facts into consideration he held : 

“ that the evidence on handwriting including the opinion of the Handwriting Expert does not 
support the complainant’s version. ” 

Against this order the complainant Pramode Ranjan Sarkar took a revision 
to the Calcutta High Court which was heard by Debabrata Mookeijee, J. Before 
him three contentions were raised : (i) that the Chief Presidency Magistrate erred in 
examining the tvitnesses himself after he had received the result of the enquiry held 
by Mr. A. B. Shyam another Magistrate under section 202, Code of Criminal Pro- 
cedure ; (2) the learned Magistrate misunderstood the scope of sections 202 and 203 
and misdirected himself by insisting upon a standard of proof which the law did not 
require at the initial stage when the only question was whether the process should 
issue or not and the third contention related to the power of revision of High Gotut 
under section 439 when dealing with orders of a Chief Presidency Magistrate. The 
learned Judge held against the complainant, Pramode Ranjan Sarkar on the points 
that were raised before him. He held that (1) it was open to the Chief Presidency 
hlagistrate to examine tvitnesses ; (2) the learned Magistrate had not misdirected 
himself in regard to the scope of sections 202 and 203 and that he could di<rmTv<; 
the compimnt if in his judgment there was no sulBcient ground for proceeding. He 
also held that the order of Magistrate was liable to be interfered tvith if it was made 
in disregard of the rules of procedure or it was so grossly improper or so palpably 
incorrect as to require a re\Tsion in the interest of justice. The learned Judge then 
examined the ewdence which had been produced before the Magistrate and taking 
the various circumstances into consideration discharged the rule and dismissed the 
revision, holding that the complainant Pramode Ranjan Sarkar was guilty of tmdue 
delay in taking action against the appellants, because he came to knov/ on rgth 
October, 1953 as to the forged nature of the documents and did not take any action 
till he wrote to the Police Commissioner to which he got reply on 1 6th February, 1 954 
and he did not file any complaint or take any action till 17A March, 1954 and this 
delay was unexplained. He also held that the complainant Pramode Ranjan 
Satyr’s belief in regard to forgery was not established by the evidence which bati 
been produced because (i) he came to kno'tv about the agreement complained of in 
February', 1953 but he discredited it and did not take any action ; (2) that when the 
agre^ent came up for renewal on 22nd September, 1953 for another term of 7 years 
he did not oppose it on the grormd that it was a forgery but on legal grounds. The 
Icjuncd Judge did not believe the evidence of Pramode Ranjan Sarkar that up to 
^bruary, 1954 he considered it absurd that there cotild be such a document 
He referred to_the correspondence which passed between the complainant and the 
appellant P. N. Taluqdar. He also considered the evidence relating to the water 
mruk and Ae circumstances in support of the allegation of the theory of forgery 
oud not being satisfied with the evidence he dismissed the revision petition and thus 
me order of the Chief Presidency M^istrate Mr. Chakraborti was upheld. It may 

pointed out tliat on behalf of complainant Pramode Ranjan Sarkar an appli- 
^^on made on 6th June, 1955 dravring the attention of the Court to the fact 

1 n < sheet of a paper on wlfich the minutes of the meeting held on 1 6th January, 

cha typed there was printed Telephone “ City' 6091 ” and that Ex- 

S'i had not come intq emstcnce till ^December, 1948. It was not stated w'hen 
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lie complainant came to know of this fact. The learned Judge did not pass any 
separate order on this application and did not take it into consideration in his 
judgment. , • , 

Against this order an application was made for a certificate under Article 134 (1) 
(c) ^vhich was dismissed but in that Order this fact as to the City Exchange coming 
into existence in December, 1948 has been taken note of. Pramode Eanjan Sarkar 
then applied to this Court for Special Leave which was granted on 13th Februarj', 
1956 but the appeal was wilhdratm and was therefore dismissed on and March, 

1959- 

The present respondent Saroj Ranjan Sarkar then brought a complaint under 
the same sections on 3rd April, 1959 making the same allegations as were made by 
his elder brother Pramode Ranjan Sarkar but there is one further allegation as to 
the Telephone City Exchange which did not find place in the previous complaint 
In this complaint after referring to the facts which have been set out above, it t^as 
alleged in paragraph 5 as follows : — 

“ That in order to assiune complete control over N. R. Sarkar & Co., Ltd., and the concerns 
under its Managing Agenc>’, the accused entered into a criminal conspiracy svith each other and others 
unknosra, to dishonestly and fraudulently forge a Deed of Agreement, a Deed of Transfer and make a 
false document, to wit, minute book of N. R. Sarkar & Co., Ltd., and in pursuance thereof dishonestly 
and fraudulently forgrf and/or caused to be forged and used as genuine the said documents. 

The grounds for forgery were that the tmregistered deed dated 19th January', 
1948 was engrossed on a stamp paper purchased in the name of Messrs. P. D. 
Himmatsinghka & Co. ; that the late N. R. Sarkar was on leave granted by the 
company and he never attended any meeting of the Board for more than four years 
as long as he was a Finance Minister ; that the signature of Mr. N. R. Sarkar on 
the resolution dated i6th January, 1948 was forged ; that during the lifetime of 
N.R. Sarkar it \vas never given out by the appellant P. N. Taluqdar that he had been 
appointed a Manc^ng Director ; that in none of the papers and correspondence 
and resolutions of the Board until September, 1953 does it appear that the appellant, 
P. N. Taluqdar, "vvas its Manning Director ; that the appellant, P. N. Taluqdw 
continued to hold his post in the Hindusthan Co-operative Insturance Society, Ltd. 
up to the end of July, 1953 ; that the signature in the deed of appointment t\'as 
halting and appeared to be a forgery even to the naked eye ; that the resolution 
for renewal for seven years was passed in spite of the protest of Pramode Ranjan 
Sarkar who was a director of N. R. Sarkar & Co., Ltd. and inspection ofthe deed of 
appointment was not given to Pramode Ranjan Sarkar in spite of his demands. 
It was further alleged that the resolutions of the Board of Directors were all on loose 
sheets of paper ; that the signature on the resolutions were forged ; tliat there 
internal evidence to sho\v' that the genuine minutes book had been dishonestly 
changed ; that the minutes of the proceedings of the Board of Directors said to liavc 
been held on 1 6th January, 1948 were on a typed sheet ; that the Telephone No. 
“ City 6091 ” was printed thereon and the City Exchange was not in existence in 
January, 1948 but came into existence in December, 1948. It was prayed tliat lh« 
accused named therein which included the two appellants be proceeded agaii^ 
under sections 467, 471 read with section 109 of the Indian Penal Code. It 
be noticed therefore that all the allegations made by Saroj Ranjan Sarkar are the 
same as those made by Pramode Ranjan Sarkar except in regard to the City 
Exchange Telephone Number. 

This complaint was accompanied by an affidavit not of complainant Saroj 
Ranjan Sarkar but of Shanti Ranjan Sarkar, his nephetv. In paragraphs i to 7 
this affidavit he stated that the facts in regard to the Calcutta City Exchange u'cre 
matters of public history' as they were duly published in the columns of “Statesmaa 
dated 29th December, 1948 and he also stated “ that I am asrare ol the facts ana 
circumstances stated above, ” but he did not say as to svhen he came to know' aiwul 
the City Exchange matter. It may also be noted that in the application wiucn 
was made by' the complainant Pramode Ranjan Sarkar in the High Court before 
Debabrata Mookeijee, J., it was submitted that judicial notice be taken ofthe nc.v 
Telephone Exchange under section 57 of the Evidence Act but it was not stated as 
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to when that complainant came to know about the new Telephone Exchange 
Number. That fact has been stated in the affidavit of Shanti Ranjan Sarkar m almost 
the same vague manner. 

The learned Chief Presidency Ma^strate, who took cognizance of the second 
complaint Mr. Bijoyesh Mookeijee, after considering the whole material placed 
before him issued process against the appellants only. He held that there was no 
delay on the part of the respondent in making the complaint ; that the previous 
complaint and the result thereof was no bar to the filing of the second complaint ; 
that the complaint was not brought wth a view to blackmail the accused including 
the appellants ; that what the brother of the respondent did, did not lay the res- 
pondent open to the charge of blackmail. On the merits he took into considera- 
tion the fact in regard to the City Exchange of which according to the learned Magis- 
trate he could take judicial notice under section 57 of the Evidence Act.- He com- 
pared various signatures of the late N. R. Sarkar and after considering the elaborate 
order of his predecessor he said : — 

“ I have read and re-read it and ivith respect too due to one of his eminence, but it is my mis- 
fortune that I have not been persuaded. There arc various other considerations which point to the 
indubitable prima facie conclusion of forgery. But it is not proper that I burden my order with all that 
at this stage. ” 

He held that he was satisfied about the truth of the allegations and there was suffident 
grotmd for proceeding against the appellants under section 204, Criminal Procedure 
Code and he therefore issued process against them but did not issue any process 
against Dr. N. N. Law and Amiya Chakravarty who were accused Nos. 3 and 4. 

Against this order a revision was taken by tlie appellants to the High Court 
and rule was issued against the Chief Presidency Magistrate to show cause why 
liis order should not be set aside. He showed cause and the matter was heard by a 
Division Bench consisting of P. B. Mukeijee and H. K. Bose, JJ. and the matter was 
referred to a larger Bench because of the importance of the questions of law which 
arose in the case. 


Three questions were raised before the Special Bench : (i) whether under the 
Appellate Side Rules of the High Court it was competent for a Division Bench consist 
ing of two Juges to refer any matter to a larger Bench for decision in a criminal matter; 
(a) whether a second complaint could be entertained on the same facts after a pre- 
vious complaint had obecn disnussed ;^and (3) whether the complaint, could be 
taken cognizance of by the Magistrate in the absence of a sanction under section 
196-A of the Criminal Procediue Code. On all these three points the finding of the 
Special Bench was against the appellants. It held that the attention of the Chief 
Justice having been drawn to the fact that the case involved questions of importance 
it was open to him in the exercise of his inherent jurisdiction to refer the case to a 
larger Bench and ffiereforc the reference was not illegal. In regard to the filing of a 
second complaint it held that a fresh complaint could be entertained after the dismis- 
sal of previous complamt under sci^on 203, Criminal Procedure Code when there 
was manifest error or manifest nuscarriage of justice or when fresh ewdcnce w'as 
forthcoming. The Bench was of the opinion that the fact in regard to the City 
Telephone Exchange w'as a new matter and because Pramode Ranjan Sarkar was not 
permitted to take a photostat copy of the Minutes Book, it was possible that his 
attention was not dratv'n to the City Telephone Exchange which was not in existence 
at the relevant time and that there was sufficient reason for Pramode Ranjan Sarkar 
lor not mcntiOTmg ffie matter of City Exchange in his complaint. It also held that 
he previous Chief Presidency Magistrate Mr. Chakraborty had altogether ignored 
t c evidence of a large number of witnesses who were competent to prove the hand- 
vntingand signature of N. R. Sarkar and he had no good reasons for not accepting 
cir evidence. It could not be said therefore that there was a judicial enquiry of 
me matter before the previous Chief Presidency' Magistrate ; the decision was 
vviQ r ttud So resulted in manifest miscarriage of justice. The Court 

Cblr P ?Pinion therefore that there was no reason to differ from the finding of the 
fenV Bijoyesh Mukerjee and that there was" a prima 

c against the appellants, The rules were therefore discharged. It is 
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against this judgnaent and order that the appellants have come in appeal to this 
Court by Special Leave. 

Four appeals were filed by the two appellants, two against the order ofthe 
High Court of Calcutta dismissing the revision petition and ttvo against the order 
of the High Court refusing a certificate under Article 134 (i) (c) of the Constitu- 
tion. As this Court granted Special Leave against the order of the High Court 
dismissing the Revision Petition the two appeals against the order refusing a certi- 
ficate under Article 134 (i) (c) became infructuous and therefore were not pressed. 
It is only the appeals against the judgment and order of the High Court refusing to 
quash the order of the learned Chief Presidency'Magistrate, Mr. Bijoyesh Muheijec, 
which survive for decision. 

The first question to be decided and that is the most vital question in the case 
is, whether the second complaint filed by Saroj Ranjan Sarkar respondent should 
have been entertained ? This complaint was brought on 3rd April, 1959, the appeal 
in this Court brought by Pramode Ranjan Sarkar, the complainant in the previous 
complaint, having been withdrawn on 2nd March, 1959. ' The respondent holds no 
shares in N. R. Sarkar & Co., Ltd. He is a beneficiary under the deed of trust in 
regard to certain number of shares. In regard to the unregistered deed of agree- 
ment appointing P. N. Tatuqdar as Managing Director of N. R. Sarkar & Co. Ltd., 
he can have no interest. As regards the transfer deed of 1,000 shares ofN. R. Sarkar 
& Co., Ltd., which it is claimed were entrusted to P.N. Taluqdar appellant for the 
benefit of the respondent and his brothers, a separate suit has been brought and is 
not the subject-matter of the criminal complaint. There then remains the resolu- 
tion of the Board dated i6th January' 1948 which stands on the same footing as the 
appointment to the Managing Directorship and is connected with that matter and 
relates to it. 

Under the Code of Criminal Procedure the subject of Complaints to Magistra- 
tes” is dealt with in Chapter XVI of the Code of Criminal Procedure. The provi- 
sions relevant for the purpose of this case are sections 200, 202 and 203. Section 200 
deals with examination of complainants and sections 202, 203 and 204 witlt the 
powers of the Magistrate in regard to the dismissal of complaint or the issuing of 
process. The scope and extent of sections 202 and 203 were laid down in Vadilal 
Panchal v. Datlairaya Dulqji Chadigaonker & another'^. Tlie scope of enquiry undpr 
section 202 is limited to finding out the truth or otherwise of the complaint in 
order to determine whether process should issue or not and section 203 lays _ down 
what materials are to be considered for the purpose. Under section 203, Criminal 
Procedure Code the judgment which the Magistrate has to form must be based on 
•the statements of the complainant and of his witnesses and the resultof the invcsti- 
^tion or enquiry if any. He must apply his mind to the materials and form hjs 
judgment whether or not there is sufficient ground for proceeding. Therefore u 
he has not misdirected himself as to the scope of the enquiry made under section 202, 
Criminal Procedure Code, and has judiciaUy applied his mind to the material before 
him and then proceeds to make his order it cannot be said that he has acted errone- 
ously. An order of dismissal under section 203, Criminal Procedure Code 
however, no bar to the entertainment of a second complaint on the same &cts but rt 
will be eritertained only in exceptional cirrumstances, e'.g., where the previous 
order was passed on an incomplete record or on a misunderstanding of the nature 0 
the^ complaint or it was manifestly absurd, unjust or foolish or where new fac 
which could not, with reasonable diligence, have been brought on the record m 
the previous proceedings, have been adduced. It cannot be said to be in tnc 
interests of justice that after a decision has been given against the complainant upon 
full consideration of his case, he or any other person should be given another^c 
■tunity to have his complaint enquired into. Allah Ditta v. Jlaram Baksk~ i B 
Marain Chaubey v. Patiachavd Jfain^ ; Hansabai v. Ananda^ ; Doralsami v'. Subratnan^a . 


1. (19611 2 S.C.J. 39 : (1961) 2 M.I..J. . 3. A.I.R. 1949 Pat. 256. 

(S.C.) 16 : (1961) 2 An.W.R. (S.C.) 16 : (1961) 4. A.I.R. 1949 Bom. 384. 

(Crl.) 389 ; (1961) 1 S.C.R. 1, 9, 10, 5. A.I.R. 1918 Mad. 484. 

2. I.L.R. 12 Lab. 9, 12. 
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In regard to the adducing of new facts for the bringing of a fresh complaint the 
Special Bench in the judgment under appeal did not accept the ■view of the Bombay 
High Court or the Patna High Court in the cases above quoted and adopted the 
opinion of Maclean, C. J., in Queen Empress v. Dolegobinda Das, ^ affirmed by a Full 
Bench in Dicarka Kath Mandal v. Benimadha Banerji". It held therefore that a fresh 
complaint can be entertained where there is manifest error, or manifest miscarriage 
of justice in the previous order or when fresh evidence is forthcoming. 

The Chief Presidency Magistrate in the complaint filed by the respondent, 
held that the second complaint was not unduly delayed ; that section 203 is not a 
bar to the second complaint and that the complaint was not with a view to Hack- 
mail the persons accused. On the merits he held that the minutes of the proceed- 
ings of i6th January, 1948, were t>"ped on a sheet of paper with Telephone No. 
“ City 6091 *’ and the City Exchange came into existence later in the year and 
that on his comparing the signatures of N.R. Sarkar it appeared that the signature 
tvas a forgery. He said : 

" And governing myseirby this test, I hold that forgery is there pfAna facie and only prima facie. ’> 

These then tvere the ttvo facts on tvliich the learned Presidency Magistrate Mr. B. 
Mukeijee came to a conclusion different from that of his predecessor M. Chakra- 
borty, who had enquired into the complaint of Pramode Ranjan Sarkar, as to the 
forged nature of the signatures of Mr. N.R. Sarkar. 

Taking first the question of fresh evidence, the view of some of the High Courts 
that it should be such that it could not with reasonable diligence have been adduced 
is. in our opinion, a correct view of the law. It cannot be the law that the complain- 
ant may first place before the Magistrate some of the facts and e\-idence in his posses- 
sion and if he fails he can then adduce some more evidence and so oh. That, in 
our opinion, is not a correct view of the law. 

The next point to be considered is, was the mention of the telephone number 
“ City 6091 ” on the note paper on which the resolution was ty’ped a matter of which 
the previous complainant Pramode Ranjan Sarkar was unaware and was it a fact 
which with reasonable diligence he could not place before the Magistrate. In 
the complaint filed by Pramode Ranjan Sarkar no reference tvas made to the City 
Exchange. It is true that the question was sought to be raised as a fresh piece of 
evidence before Debabrata Mookerjee, J. and it was not considered by him but it 
■was not stated before him when the then complainant came to know of this fact. 
According to a copy of the Day Book entry, by Air. Bimal Chandra Chakravarty, 
Solicitor for the previous complainant Pramode Ranjan Sarkar dated rgth October, 
1953, photostat copies were taken of the share transfer deed and portions of the 
agreement dated 19th January, 1948, and inspection of the Alinutcs 
Book "was also taken but the request of the complainant to take photostat 
copies of certain resolutions was refused, by the appellant S.AI. Basu. It is 
significant that according to this entry, Santi Ranjan Sarkar wa.s acting as the 
agent of Pramode Ranjan Sarkar and was present at the time of the inspection. 
AJtcr this inspection tvas taken, Pramode Ranjan Sarkar discussed with his Legal 
Advisers the peculiarities noted in the impugned documents. This is what he (Pra- 
mode Ranjan S.arkar) stated as a witness before the Chief Presidency Alagistratc. 
His evidence also shows that he inspected the Alinutcs Book though after much 
“ recriminations IVitncss Shibakali Bagchi stated that Alinutcs Book of N.R. 
Sarkar & Co., Ltd. tvas examined by him .and that it appeared to Iiim that the Book 
^vas not genuine and Pramode Ranjan Sarkar complained thar some of the sig- 
natures were forged. It appears from the statement of Pramode Ranjan Sarkar 
that the appell.ant S.AI. Basu did not let tlicm take photographs of some of the pages 
of the Alinutcs Book. It is nor stated by either Bagchi or Pramode Ranjan Sarkar 
of what documents they wanted to take photographs which were refused. In the 
st atement of Bimal Cliandra Chakrabarty, the Solicitor, ' the same statement 

b I.LR.28C3l.2Ii,2I6. 
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is made i.e. they wanted to take photographs of some documents which were no* 
allowed to be taken. The correspondence produced by Pramode Ranjan Sarkar 
in his complaint proceedings shows that the rVlinutes ]^ok was produced for hb 
inspection and tvas inspected. Debabrata Mookeijee, J. in dealing with the reolu- 
tion of i6th January, 1948, said that itwas not possible on the materials available 
considered prima facie that the Magistrate’s finding suffered from such a grave im- 
propriety as to require interference by the Court. He was of the opinion that die 
complainant could not have been unaware of the resolution of :6th January, 19^. 
This he concluded from the following ; that on liis own case Pramode Ranjan 
managed the affairs of the Company along w'ith the appellant P. N. Taluqdar; 
that although the proceedings of theRoard dated 2ind September, 1953, referred 
to the resolution of i6th January', 1948, yet the, only protest made against it by 
Pramode Ranjan Sarkar was the alleged legal difficulties consequent on renewal 
of the appointment but its genuineness was not then questioned and itwas ques- 
tioned for the first time on 17th Ivlarch, 1954, when the complaint was lodged. 

Against the judgment and order of Debabrata Mookerjee, J., Special Leave 
to appeal to this Court was obtained and one of the points taken in the application 
was that the resolution ts*as tyqied on a sheet of paper bearing Telephone No. “City 
6091” although this Telephone Exchange did not come into existence till 28th De- 
cember, 1948. It is significant that Pramode Ranjan Sarkar did not mention when 
he came to know about the existence of this new fact. It was not, therefore, made 
clear to the learned Judge at least up to that stage as to when, before or after the 
filing of the first complaint Pramode Ranjan Sarkar came to know* about the ex-stence 
of this piece of evidence to which so much importance is attached. DebabraW 
Mookerjee, J. also said in his judgment that the affiairs of the Company ^ve^e ma^gtn 
by Pramode Ranjan Sarkar and the appellant P. N. Taluqdar and that it w'as 
to believe that he (Pramode Ranjan) had no access to the Minutes Ikiok whim 
showed that he himself had presided over several meetings and also that there was 
nothing extraordinary about the proceedings being tyqied on separate sheets 0 
paper and the sheets of paper being pasted in that Minutes Book because on so_®e 
of them there were his otvn signatures and it was difficult to believe that tampering 
with the records tvent on “ systematically^ ” for several months without Pramode 
Ranjan Sarkar having seen the Book or detected the tampering. It w-as, therefore, 
impossible to blame the prewous Chief Presidency Magistrate if he held in 
circumstances that there was no forgery in the hlinutes Book or tampering with 1 • 
The following passage frem the learned Judge’s Judgment is significant : 

“ Photographs of the impugned documents were taken on the 13lh October when the 
Book svas inspected. On the last mentioned date the complainant was certain about the entire Dot 
having been tampered with ; but nothing appears to have been'said about it ; no challcage roac^ 
protest entered imtil full five months passrf when at last the silence was broken and the comP ‘ 
was lodged on the 17th March, 1954. It is of course not knoivn what wss said about it in the ^°‘*j , 
tion to the police. These circumstances arc explicit in the complainant’s case. Hiat case h:u o ) 
to be presented for these features to be seen, and the Magistrate could not possibly have ovcrioo ^ 
them. His clear finding is that the hlinutes Book is genuine. I am not in a position to sa> 1 
improper on a prima facie consideration of the evidence offered. ” 

Dealing tvith the question whether the signatures of N.R. Sarkar were 
the learned Judge agreed after considering the whole evidence tliat the signatur 
tvere not forged. 

The complaint of the present complainant Saroj Ranjan Sarkar spccifictdb 
mentions the City Exchange and that it came into existence later. He also allcg 
that this fact was not known to ihe previous complainant, Pramode Ranjan Sarfcit, 
and in support there is the affidavit of Santi Ranjan Sarkar. Significantly cnougn 
in that affidavit also it is not stated as to when the deponent came to know abou 
this alleged new fact of the Telephone City Exchange. All that the afi^wi 
is that it is a matter of history and was published in the Statesman of 29^^ 

1948. There is no evidence on the record to show as to when tjic matter of 
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Exchange ” came to be known to the persons w’ho Were then and to those who are 
now prosecuting the criminal complaints. The document which we have referred 
to above i.e., the letter tvritten by the Solicitor dated 13th October, 1953, shows 
that Santi Ranjan Sarkar was present as agent of Pramode Ranjan Sarkar at the 
time of the inspection. The complaint filed by Saroj Ranjan Sarkar states ; — 

" That wth great difHculty the documents in question were inspected, certified true copies of the 
^eged resolutions of the Board meetings were obtained and photostatic copies of material portions 
including alleged signatures of late Sri Sarkar on the said Deed of Agreement and on the Deed of 
Transfer could be obtained, as tvill appear from correspondence in this respect. ” 

In the complaint filed by Pramode Ranjan Sarkar exactly the same language 
was used in paragraph 10 of the pre\'ious complaint. If certified copies tvere ob" 
tained by the complainant Pramode Ranjan Sarkar and inspection was taken 'by 
Santi Ranjan Sarkar for Pramode Ranjan Sarkar and by his Solicitor and the facts 
are as they are stated above, it is difiicult to hold that the fact in regard to the City 
Exchange was not known to the complainant in the first complaint and was new 
fact which could not, with reasonable diligence, be adduced by him. 

The next question which arises is whether the order of the previous Chief 
Presidency Magistrate who decided Pramode Ranjan’s complaint, w'as manifestly 
absurd or unjust and resulted in a manifestly unjust order. The Special Bench 
of the High Court has held that it was so because (i) the Magistrate ignored the 
ewdence of a large number of witnesses W’ho were competent to prove the 
handwriting and signature of the late Mr. N. R. Sarkar; (2) he “ set 
aside ” the report of the enquiring Magistrate, Mr. A.B. Syam for reasons which 
cannot be held to be proper and judicial reasons; (3) He said in his order that 
Mr. H. R. Sarkar might himself have ante-dated the documents thus accepting a 
possible defence for wliich there was no basis before him; and (4) he relied upon 
his own comparison of the disputed signature of Mr. N. R. Sarkar. On these grounds 
the Special Bench tvas of the opinion that the decision of the first Magistrate was 
rather arbitrary' and so resulted in manifest miscarriage of justice. The question 
is w'hether Mr. N.C. Chakrabarti the previous Presidency Magistrate had applied 
his mind to the evidence which was produced before him and keeping in viets' his 
functions as a Magistrate, he gave his decision. If is not necessary to refer to th'“ 
various findings given by him. They are set out and considered in the judgment 
of Debabrata Mookerjee, J., and he (that learned Judge) has commented upon all 
the infirmities in that order which were brought to his notice. 

The previous Chief Presidency Alagistrate found that the deed of Agreement 
dated 19th January, 1948, was not a forged document. He referred to the e\*idcnce 
without analyzing it. He said that the complainant examined persons who knew 
the signature of the late Nalini Ranjan Sarkar and they deposed as to the manner 
in which Nalini Ranjan Sarkar used to sign. After making a reference to the gist 
of the evidence submitted before him and to the report of Mr. A.B. Syam, Presi- 
dency Magistrate, he (the learned Chief Presidency Magistrate) came to the conclu- 
sion; 

“ For the reasons above, I find that the evidence on handtvriting including the opinion of the 
H.-mdwTiting Expert does not support the complainant’s version. ” 

Again in a later part of his order he found that the resolution of the Board of Direc" 
tors dated 1 6th January, 1948, also was not forged and that the endorsement of the 
appellant S.M. Basu was nothing more or less than the authentication of the com- 
mon seal of the Company and he, therefore, agreed tvith the finding of hlr. A. B. 
Syam tliat there was no case against S.M. Basu, appellant but disagreed widi him in 
regard to the other appellant, P.N. Talukdar. '\^en the matter ivent to the High 
Court, Debabrata Afookerjee, J. first considered as to w'hcn the rcwsional power o 
Court to interfere should be exercised. Tlicn he discussed the seven circumstances 
which were relied upon by the then complainant Pramode Panjan Sarkar in sup- 
port of the allegations of forger\'. After dealing wiih these various points raised 
he held : 

, “It may be that one or t\s-o items of evidence were not specifically referred to in the order but tliat 
cocs not necessarily imply that those items of evidence svcrc not present to the mind of the Magistrate. 
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After all a Magistrate is only required to record briefly his reasons for disniissing a complaint. Th! 
Magistrate’s orfer, I think, is fairly welL” 

The learned Judge then discussed the qtiestion of delay and held that Pramode 
Ranjan Sarkar had considerably delayed the bringing of the complaint. He 
also held that the Deed of Agreement which was alleged to be a forgery had not 
been so proved and he gave various reasons, one of them being that at the meeting 
of the Board of Directors dated Q2nd September^ 1953, tbe then complainant did 
not oppose the renewal on the ground that the Agreement was forged or did not 
exist, but on legal grounds. Then the learned Judge referred to the correspondence 
which had passed between the then complainant Pramode Ranjan Sarkar and the 
appellant P.N. Talukdar and said : 

“ It is therefore clear that the evidence which the complainant oSered in support of his case con- 
tained ptima facie on the first aspect sufficient materials for distrusting the truth of the story and I cannot 
see how the Magistrate’s order can be challenged in revision on the ground of impropriety as respects 
the deed of Agreement. ” 

The learned Judge then referred to the. other aspects of the case i.e., the eridence 
of the Deputy Controller of Stationery, P.W. 15. He also referred to the finding 
of the previous Chief Presidency Magistiate that it was difficult to believe that the 
complainant should have been unaware of. the resolution of i6lh January, 
and after refeiring to all these various questions raised, he dismissed the petition. 


Can it be said in these circumstances that there has been a manifest enor 
resulting in the passing of an unjust order ? That, in our opinion, has not been 
made out. The order of Debabrata Mookerjee, J. who reviewed the findings of 
the previous Chief Presidency Magistrate, shows that the criticism that that Icamco 
Magistrate did not consider, the ■whole evidence is not justified. Taking the evi- 
dence into consideration he came to the conclusion that there was no ground to 
proceed, and, therefore, refused to issue process. In his opinion the evidence was 
note worthy of credit and he was not satisfied with the correctness of the complaint 
and dismissed it at he was entitled to do on those findings. See Gulab Khan v. 
Ghulcm Mohammad Khan?-, which was approved in Vadilal Panchal v. Dallatroj/a 
Dtilaji Chadigaonker and another’^. In the circumstances the order made by the pre- 
vious Chief Presidency’ Magistrate was not in any manner manifestly absurd, unjust 
or foolish, nor can it be said that the Magistrate ignored any principles which wctc 
necessary to apply under sections 202 and 203 of the Criminal Procedure Code 
nor is the order contrary to what was said in Ramgopal Ganpalrai Ruia v. Stale oj 
Bombay'^. That was a case in which the rule in regard to commitment proceeding 
and the power of the Committing ^Magistrate to commit was discussed and the 
expression “ sufficient grounds, ” in sections 209, 210 and 213 of the Code of Criminal 
Procedure was interpreted. That w'as not a case dealing with the powers 0 ^ 1 “® 
Magistrate under sections 202 and 263 which was specifically raised and decided 
in Vadilal PanchaVs case^. In Ramgopal Ganpalrai Raid’s case^, the following obsenii* 
tions of Sinha, J. (as he then was), in regard to the expression “ sufficient grounds 
are pertinent : 


“ The controversy has centred round interpretation of the words ‘ sufficient grounds’, 
in the relevant sections of the Code, set out above. . In the earliest case of Lechman v. ja!ila*,atxiata 
by Mr. Justice Mahamood in the Allahabad High Court, governed by section 195 ofthc^Ci^Ju 
Procedure Code of 1872 (X of 1872), the eminent judge took the view that the expression sunicien 
grounds’ has to be imderstood in a wide sense including the power of the magistrate to weigh 
In that view of the matter, he ruled that if in the opinion of the magistrate, the evidence 
the accused 'cannot possibly justify a conviction’ there avas nothing in the Code to prevent the maipstra 
from discharging the accused even though the evidence consisted of statement of witnesses 
to be eye-avitnesses, but avhom the magistrate entirely dkeredited. He also held that the High t-o 
could interfere only if it came to the conclusion that the magistrate had committed a 
in discharging the accused or had illegally or improperly underrated the aalue of the caanOTCC. r ' 
he overruled the contention raised on behalf of the prosecution that the powers of the ijj 

Magistrate did not extend to aveighing the ea-idence and that the e xpr e s s ion ‘ sufficient grounds cin — , 

1. A.I.R. 1927 Lah. 30. 3. (1958) S.aj. 266 : (1958) hf.b.J. (<>’•) 

2. (1961) 2 S.C.J. 39 : (1961) 2 M.L.J. 217 (1958) S.C.R. 618, 634. 

(S.C.) 16 : (1961) 2 An.W.R. (S.G.) 16 : (1961) 4, (1882) I.L.R. 5 All. 161. 
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indude the pcnver of discrediting e>-e-wtnesses. Though the Code of Criminal Procedure was several 
times subscmtially amended after the date of that decision, Ae basic v.ords ‘suffidcnt grounds’ have 
continued throughout. That decision was approved by a Division Bench of the Bombay High Court 
In re Bca Pcrccti^, and the observations aforesaid in the Allahabad decision were held to be an accurate 
statement of the law as contained in section 209 of the Code, as it now stands. The High Court of Bom- 
bay held in that case that where the c\-idence tendered for the prosecution is totally unw orthy of aredit, 
it is the duty of the magistrate to discharge the accused. It also added that where the magistrate 
entertains any doubt as to the weight or quality of the evidence, he should commit the case to the 
Court of Session which is the proper authority to resolve that doubt and to assess the value of that evi- 
dence. ” 

Debabrata Mookeijee, J., in the revision against the order of the previous Chief 
Presidency Magistrate accepted the finding of that Magistrate in regard to the delay. 
The present complaint out of which this appeal has arisen was filed after the appeal 
in this Court arising out of this complaint was withdrawn by Pramode Ranjan Sarkar. 
Can it be said that this is not an abuse of the process of the Court — one brother 
who was a Director of the Company and who would be interested in the Managing 
Directorship of the Company and the resolutions passed in regard to that office, 
brought a complaint in 1954 'which was dismissed both by the Magistrate and 
the High Court. Appeal against the order of dismissal brought in this Court was 
withdrawn on 12th March, 1959. It was alleged in his complaint by Pramode 
Ranjan Sarkar that the present respondent was colluding with appellant, P.N. 
Taluqdar, tvho had offered him some kind of monetary inducement and that fact 
was deposed to by the present respondent himself as a witness in the previous com- 
plaint. He tvaited all this time although he knew about the forged signatures of 
his late brother on various documents and after at least the lapse of five years he 
brought a fresh complaint on the same facts. Neither he has disclosed as to "when 
he came to know about the City Exchange nor have Santi Ranjan Sarkar and 
Pramode Ranjan Sarkar, which cannot therefore be said to be a fact which could 
not -with reasonable diligence be adduced at the time of the previous complaint. 
The argument that this Court gave Special Leave in the case of Pramode Ranjan 
Sarkar and therefore there were points of importance is, in the circumstances of this 
case, a neutral circumstance and that fact cannot be used as a point in favour of the 
respondent. 

In these circumstances, tve are of the opinion that the bringing of the fresh 
complaint is a gross abuse of the process of the Court and is not with the object of 
furthering the interests of justice. 

In regard to the power of reference to a larger Bench, we are in agreement 
tvith S. K. Das, J., and in the circumstances it is unnecessary to express an opinion 
as to the applicability of section 196-A, Criminal Procedure Code, to the facts of 
this case. 

For these reasons we allow the appeals, set aside the order of the High Court 
and of the learned Chief Presidency' Magistrate and dismiss the complaint. 

Order of the Court.— In accordance -with the judgment of the majority, the 
appeals are allowed. j 

Appeals allowed. 


1. (1910) 1.LJI.. 35 Bom. 163. 



484 


THE ' SUPREME COURT JOURNAI- 


[1964 


THE SUPRElvIE COURT OF.INDIA. 

(Civil Appellate Jurisdiction). 

Present P._ B. Gajendragadkar, K . Subba Rao, K. N. IVanchoo, 
J. G. Shah and N. R^^jagopaia. Ayyangar, JJ. 

M/s. West Ramnad Electric Distribution Co., Ltd. . . Appellanl* 


The State of Madras and another 

1 . Madras State Electricity Board 'I 

2 . The State of Andhra Pradesh 

Madras EUclricity Supply Undertakings {AcqaisitioiCt {XXIX of 1954), Siclion 24 — -Sa>ps — 

tivs validation of action taken under void earlier Madras Act {XLlIIof 1949) — 'Vires — Section^ — Validity-^ 
Constitution of Indioj 1950, Article 31 (1) and (2) — Compliance with — Criteria. 

In construing section 24 of Madras Act (XXIX of 1954) wliave to bear in mind the fact that the 
Act is retrospective in operation and is intended to bring uathin die scope of its matei^l pro\*is:ons 
undertakings of\vhich possesion had already been taken. Section 24 is a saving and \'ahdatingpron- 
sion and it dearly intends to \'alidate actions taken under the relc\*ant provisions of the earlier Act 
(Madras Act XXiIII of 1949) which was int’alid from the start. The fact that section 24 does not 
the usual phraseoIog>’ that the notifications issued under the earlier Act (acquiring an Electriaty 
Suj^ly Undertaking) shall be deemed to have been issued under the validating Act does not ^ 
position that the second part of the section has and is intended to have the same effect. In cxjusidcncg 
W’hether Artide 31 (1) of the Constitution hns been complied wth or not, we must assume that b^rc 
the notification was issued the rdes'ant provisions of the validating Act were in crist^ce and w 
Artide 31 (1) must be held to have been complied ivitii in that sense. It cannot be said that the 
I-cgislature cannot pass a law retrospectivdy validating actions takdi under a la^v u'hich ^vas void 
because it contravened fundamental rights. 

^Vhen a parly challenges the validity of a statutory provision like section 3 of J^Iadras Act (XXIX 
of 1954), it is necessary that the party must adduce satisfactory and suffident nplerial before^ the 
Court on which it grants the Court to hold that the compensation which would be paid iindcr c\*cry oae 
of the three bases under the impugned statutory provision does not amoimt to a just ^ui^'dcat. 
Loolting merely at the scheme of the section itself it is impossible to arrive at such a condusion. 

Appeals from the Judgment and Order dated 27th March, 1956 of the Madra 
High Court in \Vrit Petitions Nos. 326 of 1955 and 107 of 1956. 

M. K. Pfamhiar, Senior Advocate (P. Ram Reddy, Advocate, with him) for Appel- 
lant. 

R. Gampalhy Iyer and P.D. Menon, Advocates, for Respondents. 

R. Gopalakrishnan^ Advocate, for Intervener No. i. 

K. Bhimasanharam, Senior Advocate {B.JLG.K. Achar and P. D. Menon 
Advocates, with him), for Intervener No. 2. 

The Judgment of the Court was delivered by 

GajendragadJuir, J . — The principal question which arises in these t:\vo appeals 
is related to die validity of section 24 of the Madras Electricity Supply Underta^np 
(Acquisition) Act, 1954 (XXIX of 1954) (hereinafter, called the Act), /rha 
question arises in this is-ay. The appellant, the West Ramnad Electric Distribution 
Co., Ltd., Rajapalayam, ivas incorporated in 1935 to carry on, is'ithin the State 
of hladras and elseivhere, the business of an electric light and power comp 3 n>> 
to construct, lay down and establish and carry on all necessary installations, to 
generate, accumulate, dL tribute and supply electricity under a licence ^ 
under the Indian Electricity Actofigio. On the 24th January, 1950, the ’ 

Legislature passed an Act (XLIII of 1949) for &e acquisition of undcrmk>t*S^ 
supplying electricity in the Province of hfadras. Under ^e said Act, the 
ment was empowered to acquire any electrical undertaking on payment of co 
pensation according to the relevant provisions of the said Act. In 
the provisions of section 4 (1) of the said Act, the respondent. State of Mad >> 
passed, an Order G.O. Ms. No. 2059 on the 17th May, 1951, declaring ^ 
appellant undertaking shall vest in the respondent from the 21st September, .0 • 
Thereafter, the respondent appointed the Chief Electrical Inspector as the 


. . Respondents. 
. .' Intemeners. 


fOA- Nos. 512 and 513 of 1960. 


2nd Jifay, 
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quisitioR Officer, and on ffie appointed day, the said O^cer took over Po^segion 
of the anneUant and all its assets, records and account-books, ihe appeuam 

tfap^oS thTliquidator as its accredited The^^eswShS 

of the Act in order to claim compensation under the Act. 

paid owr to the appeUant Rs. 6 lakhs on the 24th October, ^952 ^nd ^s- 2,34.387-1- 

L 4. 5* July, .953 “ ^ 

stiU remained to be paid to it by way of comp Hue to the appellant. 

respondent suggested that only Rs._ 6,000 was ® • of the respondent and 

Tlut is how the appellant undertakmg went mto possession 0 P 

the appellant ^vas paid partial compensation.^ j . i - „ Madras which 

It appears *at others of some of the “StePSof 

had been taken over by the respondrat m a tt- t, Pourt of Madras impugning 

4 (.) of the .949 Act fled Writ by Ssfldg? 

the validity of the said Act. These Writ Pet Madras'^ the hfadras High 

meat in Narasaraopeta Electric Corporation, LA • v-_ / related to the licensees 

Court upheld the Validity of the impugned Act m so^^^^^ 

other than municipalities. The said , Electric Supply Corporation, Ltd. v. 

appeal succeeded. By its decision m the Riyfl pd Act of iQ49 was a/tra rir«n 

S S» ,/d«dSrut kis Court held dmt S Iflegisladve com- 

This decision was based on the ground that ffi . no entry in any of the 

petence of the Madras Legislature in^mum ^ t- j-dia Act, 1935 relating 

three Lists of the Seventh Schedule of the Gove industral undertakmg. 'Hiis 

to compulsory acqiisition of any- .u .aid Constitution Act contem- 

Court observed that although section 299 (2) nnhlic purposes of a commercial 
plated a law authorising compulsory ?„d not been included in any 

or industrial undertaking, a correspondmg e y competent to pass the 

of the three Lists and so, the hladras Si Fehraary, .954- 

impugned Act. This decision tvas pronounced January, 1950. “‘I 

Meanwhile the Constimtion came mto tor Legislature in respect of 


0 Constitution came -t^fi-^ffiaVLegisl^mr^^^ respect of 

the position of the legislative competence o . , j-ioi undertakings for public 
□uisition of commercial or of the Seventh Schedule 


the compulsory acquisition of commercial or of the Seventh Schedule 

purposes has been materially altered. _ Entry 3 ^ of property, except for 

to the Constitution refers to acquisition or req c^jjtry 42 of List III where^ 
the purposes of the Union subject to compensation for property 

" ■ ■ — ■ ' vith the prmciples on ^vhic P for jmy 


me purposes ot the Union suDjeci lu uxv. couiuti,-" - . - 

Entry 42 of List III deals with the prmciples on ^ or for £my 

acquired or requisitioned for the purposes 01 e y manner in wliic 

other public purpose is to be determined, and entries read at the relevan 

suchcompenLionistobegiven. That is how the WO entr 

time. " * T^lfir.ltlC 


j ' t-hp Case of Rajamundry Electnc 
•Mterthe decision of this Court was the Act and it received e 

Supply Corporation, Ltd.- the Madras Legislature p published in the 

assent of the President on the 9th October, 1954, an grated the mam pro- 

ment Gazette on the 13th October, 1954- validate action taken uimer 

visions of tlie earlier Act of 1949 and purported issued a new 

said earlier Act. After the Act was passed ^""fCpofoted the Chief Electrical 
meat Order No. 4388 on the 14th Decernber, '954, aW oncem for purposes ot toe 
Inspector to be the Acquisition Officer ^I’^jpj.jakinv ^v•hich had been 

•^ct. As a result of this order the appellan continued to be in the p 

over by the respondent on the 21st September,^ ^'''imnces that tlie appellant toca 
Jion of the respondent. It is under these cuc^tanc« 

Its ^Vrit Petition No. 326 o'" 1955 on the 26th April, 930 

X A . 11 to UlC Ci 

In Its \Vrit Petition, 

A. _ - ^ 


i o'- 1955 on the 26to Aprn, ,,Hch ffie Act 

XUS writ renuon, the appeUant alleged ^a^o e ineffectu^ 

Pu^orts to validate acts done under the earlier c bases of compensation 

inoperative. It tsns further urged tfet ffie tEt^““,^ts of ArdeHj^^ 
laid dots-n by the Act are inconsistent tvith the^egmr^ 


(1951) 2 MX.T. 277. 


(1954) S.CJt. 799. 



4S6 


• • THE, supreme COURT JOtJRNAl-, D964 


Constitution and so, tiie operative provisions of the Act are unconstitutional. On 
these grounds the appellant prayed for a writ of certiorari or any either appropriate 
\vrit, or order, or direction calling for the records relating to G.O. Ms. No. 2059, 
issued on the 17th May, 1951, and quashing the same. Later the appellant filed 
another Writ Petition No. 107 of 1956 on the 31st January, 1956, and it added a 
prayer tliat a writ of mandamus or any other writ, or order or direction should be 
issued directing the respondent to restore possession of the appellant imdertaking 
\vith all its assets along with mesne profits from 21st September, 1951, or pay the 
market value of the said undertaking as on 2 ist September, 195 r, and interest thereon 
at 6 per cent per annum and to direct payment of costs and pass such other orders 
as may be appropriate and just in the circmnstances of the case. . 

The claim thus made by the appellant tvas denied by the respondent. The 
respondent’s case was that the Act is valid and section 24 which operates retrospec- 
tively has validly and effectively validated actions taken under the earlier Act, trith 
the result that the possession of the appellant imdertaking which was taken on the 
2ist September 1951, must be deemed to have been taken under the provisions 
of the Act and so the claim made by the appellant either for a ivrit of certiorari 
or mandamus could not be granted. It was also urged that it would not be open 
to the appellant to claim possession of the undertaking or to' ask for mesne profits 
in writ proceedings. : , . _ 

Mr. Justice Rajagopalan who heard the two Writ Petitions rejected tlie con- 
tentions raised by the appellant and dismissed the said petitions. He held that 
having regard to the fact that the appellant had accepted compensation under the 
earlier Act, no real relief could be granted to it even if its contention that section 24 
of die Act was invalid is upheld. In other words, the learned Judge took the view 
that even if the challenge made by the appellant to the validity of section 24 was 
found to be justified, in die present ivrit proceedings he would not be prepared to 
grant it the relief either of possession or of mesne profits. Even so the learned 
Judge proceeded to examine the several points urged by the appellant in support 
of its contention that section 24 was invalid, and rejected them. In his opinion, -the 
Act was valid and section 24 being retrospeedve in operadon validated the actions 
taken by the respondent under the earlier Act. The argument that the compen- 
sation awardable under the Act was inconsistent 'with Articles 31 (i) and 31 (2) 
was not accepted, inter alia on the groimd that no material had been placed before 
the Court on which the appellant’s plea could be sustained. The learned Judge 
has also recorded his conclusions on- some other points xurged before him but it is 
unnecessary to refer to them. After this decision was pronounced the appellant 
moved the learned Judge for a certificate under Article 132 (i) of the Constitution 
and it is with the certificate thus granted to it under the said Article that the present 
appeals have been brought to this Court. 


The first point which Mr. Naihbiar has raised before us on behalf of the appel- 
lant is that section ' 24 which purports to validate aefion taken under the earlier 
Act' is in law ineffective to sustain the order issued by the respondent on the i 
May, 1951. It ivould be recalled that by this order the respondent obtained 
possession of the appellant undertaking for the first time under the relevant provisions 
of the earlier Act. The argument is that there is no specific or express provision m 
the Act which makes the Act retrospective and so section 24 even if it is valid is 
ineffective for the purpose of sustaining the impugned order by which possession of 
the appellant concern was obtained by the respondent. The impugned order had 
recited that the appellant concern shall.vest in the Government on the 2istSeptcnibcr, 
1951, and it directed that under section 4 {2) of the earlier Act the said order shall 
be published -in the Gazette. Under the said order, a further direction had been 
issued appointing the Chief Electrical Inspector to the rc^ondent to be die Acquisi- 
tion Officer, and the appellant was requested to take action for the appqintmciU ol 
an accredited representative in accordance with section 8 of the earlier Act and to 
submit the inventories and all particulars required under section z 7 of the said Ac . 
Mr. Nambiar contends that this order amounts to a notification which roust 0 



I] w. rAMNAD. elrc. pisTRiBN. GO. c. Stato OF UAD^ (Gajendragadkar, J.). 487 

held to be a law under Article ° orifiSon^nS law 

^ 

for uvo reasons ; it was invabd compel the Madras 

Act wHcb tvas vo.d as bpmg ^^^^°^l[ 5 onaf reason that b^efore it was L^ued, the 
Legislature, and it was void for the offended ao'ainst the provisions of 

Constitution of India had come inW auolied.^ Secuon 24 of the Act, 

Article 31 of the Gonstituuon, and so, 'L^g-J^o^gcation, but the said attempt 

no doub\ purported or attempted » vah^ ^aiWrcanrlot have retrospecuve 

has failed because the Act being pr contention raised before us. 

operation. That, in substance, is the first contention ^ 

Before dealing with this argument was passed became 

features of the Act and understand its gen provide for the acquisition of 
the Madras Legislature thought it ^ control of the State Jl^tricity 

takings other than those belonging f^^^tJcity (Supply)Act, t948inthe Sute^f 
Board constituted under 5 . giccmcity to the public. It , 

Madras engaged in the business^ of su y § Act to provide 

that object that appropriate provisions have • j^j.iples for paying pur- 

acquisition of undertakings and to lay bring within P 

for Aem. It is quite clear that the which no action had been 

vieiv of its material provis’ons ^tidertakma of ■^vluch action had been . 

taken under the earlier Act and those r ^ ^ provisions made by ^ v ^mes 
In fact as we w’ill presendy point out, . ^o room for doubt . aonre- 

rcferrcd to both types of undertakings and definition of ^n 

.r„.a««ki„gs -intended to be govgned by t 

"Pr^arauve’ pr^onbcd^ Sid or 4 


licensee « tie tme 

as the case 


uuucr bcuaon /. j w. j — 

relation to an undertaldng taken ovct or ^,.j^o was the licensee 

Government under section 4, it shall be “ d in the Govemmen^ 

when the undertaking was taken over or „ defines an unde 

may be, or his successor-in-interest, bee Government after the 

over as meaning an undertaking taken o\ er y « vesting date (j) as 

I 95 L and before the commencement of Ach ^^^^r seetton 4 ^^^ 

2 C rt) means in relation to v«t in the Government definitions 

the date on which the undertaking shall vest of which 

, nn which It Was ..ndertakmgs 01 
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of the material pfovisions of the Act is thus writ large in all the relevant prowsions 
and is an essential- part of the scheme of the Act. Therefore, Mr. Nambiar is not 
right tvhen he assumes that the rest of the Act is intended to be prospective and so, 
section 24 should be construed in the light of the said prospective character of the 
Act. On the contrary, in construing section 24, tv'e'have to bear in mind the lad 
that the Act is retrospective in operation and is intended to bring within the scope 
of its material provisions undertakings ofw'hich possession had already been taken, 

• . Let us then construe section 24 and decide whether it serves to validate the 
impugned notification issued by the respondent on the 21st September, igjf. 
Section 24 reads thus : — 

“ Orders made, decisions or directions given, notifications issued, proceedings taken and acts ot 
things done, in relation to any undertaking taken over, if they would have been validly made, given, 
issued, taken or done, had the Madras Electricity Supply Undertakings (Acquisition) Act, 1949 (Madias 
Act XLIII of 1949), and the rules made thereunder been in force on the date on which the said orden 
derisions or directions, notifications, proceedings, acts or things, were made, given, issued, taken or 
done arc hereby declared to have been validly made, given, issued, taken or done, as the case may be 
except to the extent to which the said orders, decisions, directions, notifications, proceedings, acts or 
things are repugnant to the provisions of this Act.” ^ 

The first part of the section deals, _ inter alia^ with notifications which have been 
yalidly issued under the relevant provisions of the earlier Act and it means, that 
if the earlier Act had been valid at the relevant time, it ought to appear that the 
notifications in question could have been and had in fact been made properly 
under the said Act. In other words before any notification can claim the benefit 
of section'24, it must be shown that it wtas issued properly under the relevant prow* 
sions of the earlier Act assuming that the said provisions were themselves valid 
and in force at that lime. The second part of the section provides that the notifi- 
cations covered by the first part are declared by this Act'to have been validly issued; 

expression “ hereby ' declared ” clearly means •“ declared by this Act” and 
that shows that the notifications covered by the first part W'ould be treated as issued 
under the relevant provisions of the Act and would be treated as validly issued under 
the said provisions. The third part of the secaon provides that the statutory declara- 
tion about the validity of the issueof the notification would be subject to this excep- 
tion that the said notification should not be inconsistent with or repugnant to Ac 
provisions of the Act. In other words, the effect of this section is that if a notifi- 
cation had been issued properly under the provisions of the earlier Act and its validity' 
could not have been impeached if the said provisions were themselves valid, it 
would be deemed to have been validly issued under the provisions of the Act, pro- 
vided, of course, it is not inconsistent tviih the other provisions of the Act. The 
section is not very happily worded, but on its fair' and reasonable construction, 
there can be no doubt about its meaning or effect. It is a saving and validating 
prpyision and it clearly intends to validate actions taken under the relevant pro- 
visions of the earlier Act which was invalid from the start. 'The fact that section 24 
does not use the usual phraseology that the notifications issued under tlic earlier 
Act shall be deemed to have been issued under the Act, does not alter the poshion 
that the second part of the section has and is intended to have the same effect. 

No doubt, Mr. Nambiar suggested that section 24 docs not seem to validate 
actions taken under the earlier Act on the basis that the earlier Act was void ano 
lion est and in support of tins ar^ment, he relies on the fact that the notificauon 
falling under the first part of seccion 24 are referred to as validly made and the 
Act and the rules made ihereunder arc assumed to have been in force on ilic da 
on which the said notificat'on was issued. He also relies on the provisions 
tion 25 w’hich purports to repeal the said Act and that, no doubt, gives rooiU W 
the argument that the Legislature did not recognise that the said Aet tv-ts 
and dead right up from the start. It is not easy to undertand ilic genesis 
,25 and the purpose which it is intended to achieve. The only explanation S". 

■ by Mr. Ganapati Aiyer on behalf of the respondent is that since tlic earlier 
was in fact oh the statute book, the Legislature may Jiavc thought that for Ac 
of form, it may have to be repealed formally and so, section 25 tvas enacted. 
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even if the enactment of the said section be held to be superfluous or unnecessary, 
that cannot assist the appellant in the construction of section 24. We have no 
doubt that^ection 24 was intended to validate actions taken under the earlier Act 
and on its fair and reasonable construction, it must be held that the intention has 
been carried out by the Legislature by enacting the said section. Therefore, the 
argument that section 24, even if valid, cannot effectively validate the impugned 
norification, cannot succeed. 

Mr. Nambiar then contends that the impugned notification is invalid and in- 
operative because it contravenes Article 31 (i) of the Constitution. Article 31 (i) 
provides that no person shall be deprived of his property save by authority of law. 
It is urged that this provision postulates the existence of an antecedent law before a 
citizen is deprived of his property. The notification was issued on the assumption 
that there was an antecedent law, viz-, the earlier Act of 1949; but since the said 
Act was non est, the notification is not supported by the authority of any pre-existing 
law and so, it must be held to be invalid and ineffective. In our opinion, this 
argument is not well-founded. If the Act is retrospective in operation and section 
24 has been enacted for the purpose of retrospectively validating actions taken under 
the provisions of the earlier Act, it must follow by the very retrospective operation 
of the relevant provisions that at the time when the impugned notification was 
issued, these provisions were in existence. That is the plain and obvious effect 
of the retrospective operation of the statute. Therefore, in considering w'hether 
Article 31 (i) has been complied with or not, we must assume that before the 
notification was issued, the relevant provisions of the Act were in’ existence and so, 
Arricle 31(1) must be held to have been complied with in that sense. 

In this connection, it would be relevant to refer to the provisions of ^ticle 
20 (i), because the said provisions illustrate the point that vvhere the Consdtiition 
desired to prev'ent the retrospective operation of any law', it has adopted suitable 
phraseology' to carry out that object. Article 20 (i) provides that no person shall 
be convicted of any offence except for violation of a law in force at the time of the 
commission of the act charged as an offence, nor be subjected to a penalty greater 
than that tvhich might haVe been inflicted under the law in force at the time of 
the commission of the offence. By using the expression “ law in force” in both 
the parts of Article 20 (i), the Constitution has clearly indicated that^even if a 
criminal latv w'as enacted by any Legislattire retrospectively, its retrospective opera- 
tion w’otdd be controlled by Article 20 (i). A larv in force at the time postulates 
actual factual existence of the law at the relevant time and that excludes the retros- 
pective application of any subsequent law. Article 31 (i), on the oAer hand, d^s 
not use the expression “ law in force at the time; ” it merely says ” by authority 
of law ”, and so, if a subsequent law passed by the Legislature is retrospective in its 
operation, it would satisfy the requirement of Article 31 (1) and would validate the 
impugned notification in the present case. Therefore, we arc not satisfied that 
Mr. Nambiar is right in contending that the impugned notification is invalid for 
the reason tliat at the time when it was issued there was no law' by whose authority 
it could be sustained. 

That takes us to the larger issue raised by Mr. Nambiar in the present appeals 
He contends that the po^ver of tlie Legislature to make laws retrospective cannot 
validly be exercised so as to cure the contravention of fundamental rights retros- 
pectively. His contention is tliat tlie earlier Act of 1949 being dead and non- 
existent, the impugned notification contravened Article 31 (i) andtliis contravention 
of a fundamental right cannot be cured by tlie Legislature by passing a subsequent 
law and making it rctrospcctiv'c. In support of this argument, he has relied on 
the decision of this Court in Deep Chand v. The Stale of Uttar Pradesh and others'^. 

In that case one of the questions whicli arose for decision ivas whether the doctrine 
of eclipse applied to a laiv which w’as foimd to be invalid for the reason that it con- 
travened the fundamental rights, and the majority decision held that it did not 
{ — : — ; 

1 . (1959) S.C.J. 1069 : (1959) Suppl. (2) S.OR. 8 . 
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apply to such a law. In dealing with the question as to the applicability of the 
doctrine of eclipse, a distinction was drasvn beftveen a law which "was void either 
for want of legislative power at the time when it ’ivas passed, or became it contra- 
vened fundamental rights on the one hand, and the law wMch ^vas \'alid when it 
yv 2 S passed but subsequently became invalid because of supervening circumstances 
on the other. In the latter case, the law- ^vas valid when it was passed and became 
invalid because a cloud was cast on its validity by supeiu*ening circumstancfs. 
That being so, if the constitutional amendment subsequently made removes the 
tloud, the %’alidity of the lats’ is revived. That is the effect of application of the 
doctrine of eclipse; but there can be no scope for the application of the said doctrine 
to a law which is void and non est either for want of legislative competence or be- 
cause it contravenes fundamental rights. That, in substance, is the effect of the 
majority decision in Deep Chand’s case K In the present appe^ it is not disputed 
that the earlier Act of 1949 ■was dead and void from the start, and that no doubt, 
IS consistent ■with the majority decision in Deep Ckand's case\ But the quedon as to 
whether the Legislature can retrospectively validate actions taken under a void 
lau^ did not arise for consideration in Deep Chand's caseK The only point -vs-hich 
was decided was that the removal of the cloud by a subsequent constitutional amend- 
ment %vill not automatically revive a law which \ras void from the start, but that 
ob^vio'usly is not the case before ■us. WTiat we are called upon to decide in the 
present appeals is -whether or not it is competent to the Legislature to pass a law 
retrospectively to ■validate actions taken -under a void Act, and- in deciding this 
question. Deep Chand's case"'-, would not afford 'us any assistance. 

Mr. Nambiar did not dispute the position that in enacting la\s -3 in respect 
of topics covered by’^ appropriate entries in the rele%nnt Lists of the yth Schedule 
to the Constitution, the Legislatures would be competent to make the prosisions 
of the laws passed by them retrospective. He, hoveever, seeks to import a limita- 
tion on this legislative power where the contravention of fundamental rights h 
involved. No authority has been cited in supported of the plea that the l^isladve 
power of the Legislature is subject to any sucA limitation even -where the contraven* 
tion of fundamental rights is involved. On principle, it is difficult to appreciate 
how such a limitation on the legislative power can be effectively pleaded. If ^ 
law is invalid for the reason that it has been passed by a Legislature ■\rithout legis- 
lative competence, and action is taken under its pro\-isions, the said action can 
be -validated by a subsequent law passed by the same Legxslattirc after it is clothed 
with the necessary legislative power. This position is not disputed. If the Legis- 
lature can by retrospective legislation cure the in\alidity in actions taken in pur- 
suance of laws whfrh -vrero void foi -want of legislative competence and can ralidatc 
such actions by appropriate provisions, it is difficult to see why the same power 
cannot be equally effectively exercised by the L^islature in -validating actions taken 
•under laws which are void for the reason that they contravened fundamental rights- 
As has been pointed out by the majority' decision in Deep Chard's case'^ the infirant)’ 
proceeding from lack of legL«lativc competence as -well as the infirmity proceeding 
from the contravention of fundamental rights lead to the same result and that is 
that the offending legislation is void and rj)n est. That being so if the Legislature 
can \'^date actions taken under one class of void legislation, there is no reason w-by 
it cannot exercise its legislative power to validate actions taken under the 
class of void legislation. IVe , are, therefore not prepared to accept Afr. Nambiar s 
contention that where the contravention of fundamental rights is concerned th'= 
Legislature cannot pass a law retrospectively -validating actions taken under a 
la-w which was void because it contravened fundamental rights. 

In this connection it may be useful to refer to some decisions which deal -with 
the Lt^laturc’s powers to pass retrospectis-e law. In The United Fredrxes v- 
Mst. Atiqa Begtm and others^ Gwycr, C.J., observ-ed that : 
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, . of doubtful ctecative acts is not so tmusual or extraordinary a thing that little 

^jroev-TOTi^ he felt if Parliament had overlooked it, and it wotild take a great deal to persuade 
^ leg^tive power for the purpose has been denied to every Legislature, including 
' Federal Legislature, in India " It is true ” he added “ that v^dation of 

entry even remotely analogous to it is not to be found in any of the 
Mme l^ts ; but I am dear that legislation for that purpose must necessarily be regarded as subsidiary 
- aaciUary to the power of legi^ting on the particular subject in respect of which the executive 
orders may have been issued. » ° ^ 

same principle •vvas stated by Spens, C.J.,iii Piare Dusadh andolhers v. The King 
h-iripeTOT^, 


This question has been considered by this Court in several decisions to some 
tK^v/hich "vve vrill now briefly refer. In The Union of India v. Madan Gopal Kahra^ 
Court had occasion to consider the validity of certain amendments made in 
ihe Income-tax Act by section 3 of the Finance Act (XXV of 1950). These amend- 
ments had the effect of applying retrospectively the charging sections of the Taxing 
Act and their validity* v/as impeached. In rejecting the argument that the levy 
amhorised to he imposed by the amendments v/as ultra vires, Patanjali Sastri, C.J., 
ODsen.-ed that : 


"while it Is true that the Constitution no restrospccuve operation, except where a difiereat 
intention dearly appears, it is not correct to say that in bringing into existence new Legislatures and 
conferring on them certain powers of legislation, the Constitution operated rctrospcctivdy. The 
legislative pcTi’/ers conierred upon Parliament under Artidcs 245and 246 read with List 1 of the Seventh 
Schedule could obviously be exercised only after the Constitution came into force and no retrospective 
operation of the Constitution is involved in the conferment of those powers. But it is a different th ing 
to ay that Parliament in exercising the powers thus acquhxd is preduded from making a retrospective 
law. ” 


And so, the conclusion tvas that Parliament ■was competent to make a law imposing 
a tax on the income of any year prior to the commencement of 'the Constitution. 

In M.P.V. Sundararamier & Co. v. The State of Andhra Pradesh and another ® the 
validity of the Sales Tax Laws Validation Act 1956 (VII of 1956) was questioned 
and the majority of the Court held that the said Act was in substance one lifting 
the ban on taxation of inter-State sales and within the authority conferred on the 
Parliament ■under Article 286 (2) and further that ■under that pro'vision it was 
competent to the Parliament to enact a law with retrospective operation. This 
conclusion also proceeded on the basis that the power of a Legislature to pass a law 
included a power to pass it retrospectively, and so, the argument that the impugned 
Act %s-as bad on the ground that it was retrospective in operation '^vas rejected. The 
same principle has been again enunciated by this Court in M/s. j.K. fate Mills 
Co. Ltd. V. Slate of Uttar Pradesh and another *. It has been held in this case that the 
poiver of the Legislature to enact a law tvith reference to a topic entrusted to it is 
unqualified, subject only* to any limitation imposed by the Constitution in the 
exercise of such a power, and that it would be competent for the Legislature to 
enact a law which is cither prospective or retrospective, ■videalso Ml. JedaoBahuji v. 
The Municipal Ccmmillee, Kkandwa and crwlker^, jaddb Singh and others -v. The Himachal 
Pradesh Administration and another^ and M/s. Baghubar Dayal Jai Prakash and others v. 
The Union of India and cnolher ~. Therefore, there is no doubt about the competence 
of the Legislature to enact a law and make it retrospective in operation in regard 
to topics included within the relevant Schedules of the Constitution. Our conclu- 
sion, therefore, is that the appellant’s contention that it was beyond the competence 
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of tie Madras Legislature to' m^e the Act retrospective so as to validate the im- 
pugned nodficatioiij cannot he accepted. 

That takes us to the last argument raised by Mr. Nambiar before us. He 
contends that section 5 of the Act -which provides for the paj-ment of compensation 
to the licensees whose undertakings arc taken over, is invahd because it is inconsis- 
tent v-ith Article 31 (2). It is common ground that the pro\^ions of Article 31 (2) 
svith -^vhich we are concerned in the- present appeals are those as they stood before 
the Foiuth Constitutional Amendment came into force. Article 31 (2) thenpro%ided, 
inter alia, that no property shall be compulsorily acquired save for the public purpose 
and save by authority or' law which, -provides lor compensation for the projxrt)’ 
so acquired and either fixes the amount of the compensation or specifies the principles 
on which, and the manner in which, the compensation is to be determined and given. 
In support of his argument, hlr. Nambiar has relied on the decision of this Cotirt in 
3 ^he Stale of West Bengal v. Mrs. Bala Banerjee and othersh In dealing tnth the 
question about the scope and efiect of the provisions of Article 31 (2) in so far as 
■&ey referred to the payment of compensation, this Court obseix'ed that though 
Entry 42 of List III conferred on the Legislature the discretionary power of la>-ing 
don-n the principles -ivhich should govern the determination of the amount to Itf 
given to the owner of the property acquired. Article 31 (2) required that such princi- 
ples must ensure that what is determine as payable must be 'compensation 
that is, a just equivalent of what the owner has been deprived of. That is why m 
considering the validity of any statute in the light of Article 31 (2) it would be open 
to the Court to enquire whether all the elements u-hich make up the true \-aIuc of 
the property acquired have been taken into accotmt in lapng do-.N-n the prindpte 
for determining compensation. It appears that section 8 of the "West Bengal Land ' 
Development and Planning Act, 1948 (XXI of 1948) which ts-as impugned in that 
case limited the amoimt of compensation so as to not to exceed tlie market value of 
the land on 31st December, 1946, no matter when the land acquired. The 
part of section 8 t\-as struck do-\s-n as invalid because it ts-as held that in fixing the 
market value on 31st December, 1946, as the ceiling on compensation, the Lege- 
lature had patently ignored the fact that prices of lands had considerably risen after 
Ae said date and that tended to show that the compensation atrardable under -tltc 
^d provision could not be said to be just equi\-alent of what the o-imer would be 
deprived of. Mr. Nambiar, therefore, contends that since section 5 docs not authorise 
the payment of compensation which can be treated as just equivalent of the proper^' 
-irhich n-ould be taken over under its prov-isions, it must be struck dotni as inconsis- 
tent.-with Article 31 (2). It may be conceded that the Fourth Constitution amend- 
ment -svhich substantially changed the provisions of Article 31 (2) -would be inappu* 
cable iii the present case, and that the High Court tvas in error in making a contrary 
assumption. 

In support of this argument, Mr. Nambiar had also referred us to section 
7-A of the Indian Electricity Act, 1910 (IX of 1910) as it then stood. Section J-A 

(2) of thesaidActla>’sdo-vN-nthatin purchasingundertakingsundersection7*A(^j> 

•&e value of such lan^, buildings, works, materials, and plant sliall be deemed to 
be their market value at the time of purchase, due regard being had to the nature 
and condition for the time being of such lands, buildings, materials and plant ana 
the state of repair thereof and to the circumstance that they arc in such pxmon 
as to be ready for immediate -ivorking and to the suitability of the same for uic 
purpose of the undertaking. The prowso to section 7-A laj-s down that to the va uc 
determined under sub-section (2) shall be added such percent3gc,_if any, not 
ding twenty per 'ceiitum of that \-alue' as 'niay be specified in the licence on 
of compukory purchase. Mr. Nambiar suggests that the protdsions made m s<x • 
7-A (2) and the proviso to' section 7-A of this Act give a fair picture ofwhatcou 
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equivalent of the undertaking taken over. :/^er all, in considering the question 
as to whether compensation payable under one or the other of the Basises amounts to 
just equivalent, tve must try to assess what would be payable under the said basis. 


On this point, the real diffictilty in the tvay of the appellant is that it has pro- 
duced no materM before the Court on which its plea can be sustained. As the 
High Court has pointed out, in the absence of any satisfactory material it would be 
difficult for the Court to come to any definite conclusion on the question as to whether 
just equivalent is provided for by section 5 or not. Mr. Nambiar, no doubt, attempted 
to suggest that in the Madras Hi^ Court oral evidence is not allowed to be adduced 
on questions of fact in tmt proceedings. That may be so ; but it is quite clear that 
the affidavit made by the appellant in support of its petition could have easily set 
forth all relevant facts shouing that the compensation payable under section 5 w^ 
so inadequate that it could not be regarded as a just equivalent of the property' acqui- 
red. In the absence of any material we do not see how we can assess the validity 
of ' Mr. Nambiar’s contention that section 5 contravenes Article 31 (2) of the Consti- 
tution. It is true that in its petition the appellant made a gener^ allegation that 
the market value of its assets at the relevant time ^vould be Rs. 16,49,350 but no 
satisfactory mateiral was placed in the form of proper affidarits made by competent 
persons to show how this market value -^vas determined. In fact, the appellant did 
not state before the High Court and was unable to state even before this C^urt, 
what principles should have been laid doum by the Legislature in determining a 
just equivalent for the undertaking taken over by the respondent The general 
argument that section 5 does not pro-vide for the payment of market \'alue cannot 
in the absence of material help the appellant at all in challenging the validity of 
section 5. 


In this connection it must be home in mind that section 8 of the Act leave it 
to the option of the licensee to intimate to the Government in tsTiting which oasis of 
compensation it wants to be adopted and so it is not as if the choice of the basis 
is left to the Government in every' case. Take for instance Basis A : the compeu* 
sation payable tmder ths Basis is an amo'unt equal to twenty times the average 
net annu^ profit of the undertaking duringa period of five consecutive acco'untyears 
preceding the vesting date. Notv in determining the fairness or othenvise of the 
compemation atvardable tmder Basis A, it cannot be ignored that what is acquired 
is an undertaldng which is a going commercial concern and so it would primafe^-f 
he inappropriate to attempt to determine its value solely or mainly bt' reference to 
the buildings it otvns or the machinery it tvorks. It would also be relevant to 
remember that undertakings of this kind cannot claim a general market in the swise 
in which lands can claim it. That being so if the Legislature thought that ghang 
the -undertaking rtventy times the average net annual profit ivould amount to a 
just eqw'alent, prima facie it -^vould be difficult to hold that the basis adopte^f 
the Legislature is such as could be held to be inconsistent -irith Article 31 (2). 

Basis B may or may not be satisfactory, but Basis C may prima facie be satisfactoty 
in respect of new undertakings and in any' case the option in most cases -would be 
Udth the undertaking itself. Therefore in the absence of any material we are unao.c 
to hold that on looking at the scheme adopted by section 5 itself, the appellanfs 
atgument that what is oScred byway of compensation is not a just equivalent 
can be accepted. It may be that in some cases Basis B may' work hardship ^ 
concdv'ably even Basis A or Basis C may' not be as satisfactory as it should ^ bu 
when a pa^ challenges the v-alidity of a statutory' provision like section 5 it is 


■under everyone oi the three Basises under the impugned statutory provision 
amotmt to a just eqtus-alent. Looking merely at the scheme of the f 
is impossible to arrive at such a conclusion. ITjat is the view taken by the Ma ’ 
High Court and as'e sec no reason to differ from it. Therefore the chahenge ^ 
t|ic validity of the Act 911 the ground that its important pwations contmnea •. 
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^ TViat teine our view we 

sections offend against Article 31 both £e Writ Peff^ns M 

must bold that tbe High Co^ to consider whether the 

bytheappeUant. Onff^^Z^^Z^^^osscssion or mesne profits which it 
would have been entitled to get the reuei 01 p 

purported to claim by its two peti o of hearing 

The Appeak accordingly fail and ar. cosB. 

fees. Appeals dismissed. 

^ the SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

. -rr AfC SaKKAR AND M. HiDAYATULLAH, JJ- 

Present J-E- Rapur, A. • ^ ^ Appellant* 

MS. Anirudhan 


Respondent. 


The Thomco’s Bank, Ltd. the amoml — Alteration by the principal 

Siedy— irlto •/ f^iti by He 

creditor who required the prindp document by reduring the amoun that the surety 

to the principal debtor who al “ behalf ef the surety because tl ^ miaiantee to the principal 
principal debtor was actmg for a Miretv had handed over the deed avoidance of contract 

^■asg4ranteeingthepaym<mtand*e s^^^d^^_ I" lue S of the 

of the guarantor. On the question of the gu alteration must be regarded as unmV 

tbv the maiority Sarhar, J. holding document cannot be said to have been 

stanuSnaoroSSth- to change its nature.^ 
materially altered because it has not been a ^bstantial character « Mt^- 

If the alteration is to not then inquire whether itmfactharm 

evident the surety can claim to be discharged. IbecAi 

573 . , ^ 30th September, 1957 

Anpeal from the Judgment and De .6 (T). 

Kcrfa High Court » A^PP-I Su« .^of 95 ^ ^ ^ 

r. N. Subremaman Iyer, Senior Advocate, t.n.. 

Pz7Zai, ’Advocates, with him), for Appellant. r„r ResDondent 

V. A. Seiyid Muhammed, Advocate, {cmicns cnriae), for Responden . 

The Court deUvered the follovving this case as they are set 

A'tJpar, J.— It IS notnecessar)-forme to giv Sarkar and HidayamUah, JJ. 

On the finding of the High C^urmt appear fSe a LZ 

an overdraft to defendant Ro. ^ that was pointed out to defendant 

t""i ma^ ^He alteration in the document by 

reducingthefigureofRs. 25,000 to Rs. 20,000. r j r t 

reducing tne g, ^vas not that he never stood surety lor defendant 

The :*|^^,etv for Rs. 5,000 which was subsequently altered to Rs. 
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be or bo\V 3 oever innocent tbe alteration might bavebeen made so iar as it is materia! 
the non-accepting obligor — the appellant in this case — cannot be beld liable oa 
the obligation in the altered form because he never made or consented to such an 
obligation and he cannot be held liable on the obligation in the originalform be- 
cause the obligation was nerver assented to by the creditor — ^the respondent BanL 
•Now an unauthorised material alteration avoids a contract so that if a nromissce 
after a written contract has been executed materially alters itwi-hcut the consent 
of the promisor tvhe:her by adding anwhing to the contract or striking our any 
part of it or otherwise the contract is avoided as against the person who tvas other- 
wise liable upon it {Hchbitrjs Xtniu of England), 3rd Edition; Vol. 8, paragraph 301 
at page 176). It may also be taken to be the law that even if the alteration is made 
by a stranger without the knowledge of the promissee the other parly is discLirgcd 
if the contract is in possession of the promissee or his agent. But if tiic contract 
is altered by a stranger when the contract was not in the custody of the promisee 
the promisor is not discharged. (Hafsbury^s Laws of England), 3rd Edition. I'ol.S, 
paragraph 301, page 176). There is also a further qualification and that is drat 
if a guarantor entrusts a letter of guarantee 10 the pnnctp'al borrower and the princi- 
pal borrower makes an alteration "Without the assent of the appellant then the gua- 
rantor IS liable because it is due to the act of the guarantor that ihe letter of guarantee 
remains with the principal debtor, in this case defendant No. i and v.hat the pnn- 
cipal debtor did tvill estop the guarantor from pleading want of authority 
(^Villiston on Contract, Vol.; VI, paragraph 1914, page 5354). 

Thus the position in the present case comes to this. The appellant agreed to 
stand surety for an overdraft allowed by the respondent Bardt to the princtp^ 
debtor, Shaniaran. The Bank required a guarantee in the form vthich v;as hanced 
over to the principal debtor, Shankaran. Shankaran got it filled by the app^aat 
for a sum of Rs. 25,000. The Bank did not accept the guarantee up to that limit 
hut wanted the figure to be corrected i.t., by insertion of Rs. 20,000. The 
ment was thereupon handed back to the principal debtor who, it is stated, 
the document. At that stage the principal debtor was acting for and on beha-t 
of the appellant because it w.is at his instance that the appellant was standing 
and the appellant handed over the deed of guarantee to the principal debtor fo, 
the purposes of being given to the bank, the respondent. In these circumstances 
the avoidance of contract by material alteration is inapplicable because the do m- 
ment was not altered while in possession of the promissee or its agent buivras alicxco 
by the principal debtor who was at the time acting as the agent of the guaranlo., 
the appellant. ' 

In these circumstances the plea of material alteration is of no a\'ai! to tbe 
appellant and the appeal must therefore fail and is dismissed hut no order as to 
costs. 

Sarhar, J. — ^This appeal arises out of a suit filed by the respondent Bank agams' 
the appellant as the guarantor and one Sankaran as the principal debior, 
cover moneys advanced to the latter on an overdraft account. The suit tvas deerw 
a^inst Sankaran by the trial Court and he never appealed from that decree. ^ • 
"Will, therefore, be concerned in this appeal only with the claim against the appciian- 

The suit against the appellant was based on a letter of guarantee dated 
May, 194.7. It was stated m the plaint that by this letter of guarantee the appe^-- 
had undertaken to repay to the Bank the balance due on the overdraft 
opened in favour of Sankaran, up to a maximum of Rs. 20,000 which was 
maximum amount for avhich the overdraft had been arranged- r 
defence to the suit avas that he had agreed .to guarantee the iiabiiii'v _cf 
on the overdraft up to Rs. 5,000 and ha.d signed the letter guarantcang f .. 

repayment unto that sum 1 ut the letter had been altered avi'hout ]u» 
substituting 20,000 for Rs. 5,000. . The apprllant contended in tr.e 
beloiv as this vras a material alteration pf the'instfumerit of guarantee, he avas ai ■ 
fd of all liability on it. 
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■n.ctri.J Com found 

in the letter^ Ks. ^ 5 ’°° ihat as it\vas not passed a 

S'S — -ad avoided .he insm.- 

deoee accordingly, obvcusly .n .he 

■““'ihe respondent Banh ^ \hetn« 

High Sour. Steed .vhh .he mal ^untethe^ ’°.'“““rte^ Sade bV 

doncd Rs. 25,000 and .1^ j probably the alteration ' e j niendoned 

sen. of die appellant It added ptM ^y ^ '-?,»PP'''?^ 2 SrSd that 

the prinapal debtor, ooo in the better probaWy ^ of Sankaran, 

Rs. 25,000 in the place of carry out the common in ofRs. 20,000 

the alteration had been made in ^ overdraft to the Bank. 

the appellant and the Bank - ,^,^3uid give a letter of gue_ contained in 

allov.-ed to Sankaran the app “ , Court relying on the P’’^’\ - against the 

In this view of matter the H ,881, passed a decree aga 

secrion 87 of the Negotiable Instmmen ^ .„H^ent of 

appellant. , . /-<^virt in appeal against the j 

The appell?.nt has Bank, for reasons ^for the Bank 

' .he High pour.. 's’eWd MShamn.ed argued .be case for 

aopeared in this appeal. • ^ frreat assistance. TTtc-h 

at our request and has rendered us great _ High 

. . _c ■NVfTotiable Inslrume 


^.red in this appeal. > c-reat assistance. v 

at our request and has rendered us great ,,,luch the High 

Nov.-, .he provision of. *' iSSp.ent 
Court relied, in terms f-u-t nrovision may however he o - 

^.eeisno., ^.e f nc.ple of *a. 3^ ^ 

%?' ”r"?£e 3TO. ta “ho Moving words : i. .ot m..=ip 

I.isuow.vellse.<led.ha..Wspng;P;o;‘P^;£r 
sec ibid, page 380 footno.e (0 an _ guarantee of the kind 

• khr-r. Is was the alteration m the Court thought 

“ o?SiS:^-l?ered could he enforced. l am 

Unable to accede to that vaew. rv outwhich an alteration ^ permjsi^e 

If nlim in support of this proposition. '“f'i't'.'SSf I 

0,= bill 5,:“ 3.°“?rf=’. 1. - ".eodrf .. d.e b»b 

KSdttSSF’ - ^ , dT«d.esot.l.eHighCo»r..el;cd.vre^o^es 

A-, w herohel^u^^ 

* — — - . tt> 10*50 \ 1 L 248 . 


~rh«a i »T*— ... T?^r». 320. 
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provided for interest on a loan of Rs. 200 at Re, i per mensem and had been altered 
by the addition of the tvords “per cent ”, it said “ that it ivas the intention 
of the parties, as it seems to me to be obvious upon reading the document, that 
interest was to be paid at the rate of one rupee per cent, per mensem.” It seems 
to me that if it were not so and the intention contemplated in the rule could be 
gathered from a pre-existing agreement alone without caring to find cut the inten- 
tion tviih which the instrument was executed, then there would be no justification 
for the rule. It -would then Warrant the-alterauonof'aninstniment intentionally 
Written in variance asith the pre-existing agreement which a person was in law 
free to do, by the other party to it. That w'ould amount to making a netv contract 
out of a -written instrument by unilateral action and in disregard of the intention 
of the WTiter. For such a position our laws make no pro-vdsion. It may be that a 
person who writes a document in terms -tvhich deliberately depart from the agree- 
ment pursuant to which it is -WTitten, may be liable on that agreement but he cannot 
be made liable on the document as altered by the other party to the ^eement alone 
even though such alteration makes the document consonant -tsoth the agreement. 

Kfw there is absolutely no evidence in this case that in writing the letter of 
guarantee the appellant had intended to mention the maximum amount of guarantee 
as Rs. 20,000 and had by mistake -w-ritten Rs. 25,000 instead. In holding that 
there wa' such a mistake, the High Court proceeded purely on the basis of con- 
jecture t\hith is evident frem the language used by it. It said, “ probably defen- 
dant 2” (the appellant) “ made a mistake in Exhibit C” (the letter of guar^tee). 
There -was not the slightest warranty for this conjecture. In fact the evidence 
indicates that Rs. 25,000 had been mentioned intentionally in the letter of guarantee. 
1 hat evidence was given by the Bank’s agent too. He said that the overdraft arr^ge- 
ment commenced on 24th February, 1947, when Sankaran executed a promissory 
note for Rs. 20,000 in favoim of the BanL At that time the appellant -was nrt 
available to sign the letter of guarantee. The letter was typed by the Bank wtth 
blank spaces left for entries to be made by the guarantor regarding the maximum 
h'mit of the account, the rate of interest and the date. Sankaran brought ths 
letter back to ihe Bank in May, 1947. At that time the space for the amoun^l 
the limit was filled up with the figure Rs. 25,000. Sankaran said that he required 
Rs. 25,000 and would renew the promissory note or that amount. The Bank was 
not prepared to advance to him more than Rs. 20,000 and so the letter of guarantee 
was returned to Sankaran who then took it away and brought it back some 
later with the amount of the maximum limit corrected to Rs. 20,000. Thu JS 
all the evidence on the question. 

I think it right to point out here that the Bank’s agent did not speak to any 
oral agreement -with the appellant, nor indeed to any interview -with him concerning 
the overdraft arrangement or the guarantee. The appellant in his written state- 
ment no doubt admitted that he had agreed to guarantee the due repayment ol 
the overdraft up to Rs. 5,000; He did not however say that the agrc^ent was 
verbal but mentioned the letter of guarantee. The appellant’s admission can 0 
course be taken against him but it must be taken as made and not a part of it oniy 
Again, no verbal agreement concerning the guarantee had been pleaded^ anywhere 
by the Bank, not even in the replication that it filed in ansis-er to the written 
ment of the appellant alleging that the letter of guarantee having been tuatenm 
altered no s-uit lay’ on it. Lastly, I have to observe tliat the trial Court did not nn ^ 
that any such oral agreement had been made. If there had been any' agreenum* 
the letter of guarantee as typed out would have contained no blanks. 

In these circumstances it is impossible to hold that there was any prior 
ment about the guarantee or its limit, between the appellant and the ^ 
if there was not, the High Court’s Hew that in the letter of guarantee Rs. * 5 ^- • 
had been mentioned by mistake, would lose its foundation. But 
pre-existing verbal agreement and in this case the agreement, if any,could 
verbal — the fact that Sankaran made a request that the amount of the 
should be increased to Rs. 25,000 would rather indicate that the letter of guar 
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had intentionally stated Rs. 25,000 as the jgJpSe tT how''on^;gs 

had not been written by any mistake. the letter of guarantee . The 

e.-idence that there had been any and tends to prove that there 

evidence does not prove any pre-^vi^g g even if there w^ an agr^' 

had been no mistake in wntmg the e xT:g% Court was in error in thinking 
ment. Therefore it seems to me that ^gh j,e parties 

the alteration in this case had NSotiable Instruments Act has no 

The principle underlydng section 87 01 ttie iveg 

application to the facts of this case. another point of view. 

Dr. Sei>dd Muhammed, however an^trument made ^rithout a parjr’s 

He srid that in order that an ^tSSon had to be material and 

knowledge might be avoided against him ^ j laws of England, 3rd Edi 
in support of it he referred us to a P^ff ^Son could be nmtenal unl^ 
tion Vol n pave 380. He then s^d that p^ent 

to\he pr^ej^di^ of a party, 

case had redLdtheli^toftheap^eWs^^^ty^^^^^ contended that the 

and it was not, therefore, 2. loa . , ^ alteration. 

letter of guarantee had not been ^ t, -r at all. I 'viU assume that 

I do not think that this contention ^ prejudice of a party to it is nm a 

an alteration in an instrument which ^ his UabUity 

material alteration and does not ^^^^^^^fStrument as altered binding on 
ment This rule, hosvever, does not make ^ by undateral action 

Sit nartv If it did, that would amount f =„hig the terms of an offer 

£S.?:?^-conErict by SrSS 

made by one srithout his I have not been able to ^d any authority 

be done under our lasv. I may add J ^histrument would be bmdmg. 
laying down that in such a case Muhammed is right, is that the 

All that we would get in this case if Hr. beip jghial form might be consi- 

AST,,, then ? ^^TiTSrthSo™” ^o. 

it =nd tie appdlan^ I ^ 

^.vrSSdv^elSt ptov,= dtet.as - „r=r-“S“ !? ’'‘' V “ 

Bank. In fact the letter m its ongmal fo 25,000 nor for Rs. 20,000. 

i, case, it nclUtct ptovcs e se»e».ec 

^ to S''nkaran before the date of the le __,-;(icr^tion does not avoid a con- 
r,«: "Then it is said that inadequacy ^act Act, 1872, and therefore 

SSlis siatcd in E:^pl‘^r:c!:an‘2o^sccnon^^ 3„pport the app^^ts’ 

Bank’s undertaking to ads^ce upto case that there 

?roSl to guarantee upto to =5.000. But ^^^tract of guarantee 

Prorru-e & ^ of guarantee. Its case i j which alone 

Sr^Rs". ?oSf 'HtS contract IS ^en no quemon 

>;c Batted If there was no contract.^ .pa^fore it seems to me that 

S'eSidemtion to support ^ P^‘YiiSirial^d did not affert the instm- 
Se intention that pnrpose in the present case. 

ment so far as the appe , j \Vc have a suit against the appellant 

TVie norition mav then be thus stated. Sankaran’s dues to the 

baserin'^\s-ritten of'any verbal contract of guarantee, 

Bank upto Rs. 20,000. There is no c 
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The appellant wote a letter guaranteeing repayment of those dues upto Rs. 25,000; 
Sankaran also signed this letter but that signature . is of no consequence to the ques- 
tion of guarantee which alone arises in this appeal for Sankaran could not guarantee 
his ot\Ti debt and his signature would therefore only be e\adence of his liability for 
the amount advanced to him by. way of overdraft. Such liability, however, he 
had already undertaken by executing a promissory note for Rs. 20,000 in favour 
of the Bank. His signature on the letter of guarantee therefore made no difference 
in the legal relations that have to be considered in this appeal. Returning now to 
the letter of guarantee WTitten by the appellant, the Bank refused to accept that 
letter and, therefore, on the Bank’s own case no contract on its terms was ever made. 
That letter was altered %vithout the consent of the appellant probably by Sankaran 
by substituting Rs. 20,000 for Rs. 25,000. If the alteration was .^vithout the appel- 
lant’s consent, it could not have been authorised hy him; if it had been consent 
tvould be implied. There is further neither evidence, nor pleading nor finding 
of any such authority. The altered document is not binding on the. appellant 
for the alteration had not been made to carry out the intention of the parties. If 
the alteration is ignored, then the document creates no liability in the appellant, 
for the Bank refused to accept a guarantee on the terms contained in the document 
before it was altered. Further, the contract sued upon is different from the contract 
which might have been made. by the document as it stood before the alteration. 
The unaltered document cannot establish the contract sued upon. 

The conclusion to which I arrive then is that the suit against the appellant 
as framed must fail. I would, therefore, allow the appeal with costs here and 
below and dismiss the suit against the appellant. 

Hidayatullah, J . — have had the advantage of reading the judgment prepared 
by my brother Sarkar. In my opinion, and I spy it ^vith great respect tliis appeal 
must fail. I shall give my reasons briefly. 

The facts of the case are simple. The suit, out of which this appeal arises, 
was filed by the Thomco’s Bank, Ltd., Trivandrum, (to be called in this judgment 
the ‘ Bank ’) against V. Sankaran (Ae principal debtor) and M.S. Anirudhan 
(the surety and appellant before us). The suit was based against V. Sankaran on a 
promissory note executed by him in favour of the Bank on 24th February, I 947 > 
(Exhibit B) and against the present, appellant on a letter of guarantee dated 24th 
May, 1947. In so far as Sankaran has not appealed against the decree p.assed 
against him we need not mention the facts leading up to the promissory note wluch 
was prior in time. Anirudhan in defending himself stated that the letter of gurantee 
was for Rs. 5,000 and that it had been altered wdthout his kno^vledge and consent 
into a sum of Rs. 20,000. The letter of guarantee is Exhibit G and orijginal d(^ 
show ttvo corrections in the figures as well as the witten words mentioning the 
amount. Figure “ 5 ” in the amotmt of Rs. 25,000 in figures appears to have fawn, 
altered to “O” ; and in the words “ Rupees t\vcnty-five thousand ” the %vord ‘ five 
has been struck out. The appellant’s case that 5,000 in figtures was alterd to 
by the addition of the figure “ 2 ” and the alteration of the figure “5” into * 
and the corresponding change in the words by the addition of the words “ tw'cnty 
and the scoring out of tvord “ five ” has not been believed. Thus the case mzac 
out by Anirudhan has not been accepted. The correction, ho^vever, is patent an 
the question that has arisen in thb case is whether by the alteration of the let c 
of .guarantee the surety is discharged. 

The finding of the High Court is that there was no prior oral agreeme^ 

behveen the Bank and Anirudhan. This letter, as is obvious from the dates, " 

given after the loan had already been made, ffhe contention of the Bank w.rs ur 
when Sankaran brought this letter and' asked for additional loan of Rs. 5, 000 
Bank refused to adv’ance any furdier amount and declined to accept tins 
guarantee for Rs, 25,000 lest the Bank might be .compelied to loan a further s 
of Rs. 5,000. Sankaran then took back tlie letter and after sometime ‘ . 

back with the figure “5” changed into “0”and the word “five ’ scored 
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corrections were not initialled either by Sankaran or by Anirudhan. The 
Bank; iioy/ever, accepted this letter and kept it and sued Anirudhan upon it. The 
(juesdon k whether Aninidhan's liability is discharged by the alteration in the docu- 
ment which alteration is not proved to have been made either by him or with 
his knowledge or consent. 

It is conceded and indeed it is the law' that only a material alteration makes a 
document void. It is also the law that if the custodian of the document makes or 
allows an alteration to be made while the document is in his custody he cannot 
Sue upon it because it is his duty to preserve the document in the state in which he 
got it. In the present case, the document was not altered by the Bank nor with the 
Bank’s consent or connw*ance while the document w'as in its custody. The docu- 
ment w'as apparently altered either by Anirudhan or by Sankaran or by both. 
If it Was altered by Anirudhan, or by him and Sankaran together, the document 
still remains the document of Anirudhan and the suit of the Bank based upon it is 
competent against him. If it tvas altered by Sankaran the question is whether the 
alteration was a material alteradon to make it void against Anirudhan. The High 
Court is of the opinion that it W'as not material. I am inclined to accept the con- 
clusion of the High Court. Anirudhan by the letter to the Bank wished to guarantee 
an overdraft of Sankaran not exceeding Rs. 25,000. His case that it was Rs. 5,000 
and not Rs, 25,000 has been disbelieved. The document was originally written 
for an amount of Rs. 25,000 which was reduced to Rs. 20,000, I will assume, by 
Sankaran and the letter of guarantee was accepted by the Bank. The question is 
tvhether by the reduction of the amount of the guarantee Anirudhan can say that 
the document exeaited by him has been materially altered and his liability is at 
an end. In my judgment in the present case it cannot be said. The document 
still continues to represent what was intended by Anirudhan. That intention was 
to guarantee a loan upto Rs. 25,000 which includes the sum for Rs, 20’, 000 for which 
the guarantee notv stands. The question is whether Anirudhan can say that this 
guarantee is at an end. 

There are really ttvo defences open to Anirudhan, the surety. The first is that 
he had ofiered to stand surety on certain tenns and as those conditions have been 
altered he is discharged from any liability'. The second also depends on the altera- 
tion and it is that a document executed by him has been materially altered and is 
therefore void. This is a plea of non est factum. Both the arguments rest upon the 
alteration of the contract into tvh’ch Anirudhan tvished to enter. A surety is 
considered a “ favoured debtor” and his liablility is strictissim: juris. Lord Westbury 
L.C., in Blest v. BTmcn\ stated this liability in the following words : — 

“ It must ahv 3 .j-s be recollected ia what manner a surct)' is bound. You bind him to the letter of 
his eagagemen:. Beyond the proper interpretatioa of that engagement you have no hold upon him. He 
receh-m no bencHt and no coasideratioa. He is bound, therefore, merely according to the proper 
meaning and <^cct of the svrittea cngagcmeit that he has catered into. If that svritten engagement 
is altered in a single line, no maucr whether the alteration be innocently made, he has a right to say, 

“ The contract is no longer that for which I engaged to be surety ; you have put an end to the contract 
that I guaranteed, and my obligation, therefore, is at an end. ” “ ‘ 

It is not neccssar)' to go into the facts of that case where the surety guaranteed 
fulfilment of a contract for the supply of flour to a baker who in his turn had under- 
taken tc supply bread to Government. The case turned upon stipulations by the 
Government and their breach and the decision cannot be regarded a direct authority, 
apart from the general observation, in the present case. The statement of the 
law In Blest v. Bromr.^, tvas considered by the Court of Appeal in Holme v. Brunskill- 
in an appc.al from a judgment of Denman, J. (later Lord Denman). Cotton, L.J,, 
stated the law in these w'ords : — 

“ The true rule ia my opinioa is, that if there is any agreement behveca the principals srith reference 
to the contract guaranteed, the surety ought to be consulted and that ifhe has not consented to the alte- 
pttion, although ia cases where it is without inquiry evident that the alteration is unsubstantial, or that 
tt cannot be otherwise than beneScial to the surety, the surety may not be discharged ; yet, that if it 
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13 not sdf-cvidcnt that the alteration is unsubstantial, or one which cannot be prejudidal to the surety, 
the Cour^ will not in an action against the surety, go into an inquiry as to the effect of tht alteratjoa 

To this Statement of the law, must be added the dissent of Brett, L.J. who stated 
that the surety in that case was not released observing that the doctrine of release 
of sureties was carried far enough and that he would not carry it any further. There 
is noticeable a difference between tlie strict rule stated by Lord Westbury and that 
stated by Cotton L. J. and the law now accepts that unsubstantial alterations whidt 
are to the benefit of the surety do not discharge the surety from the liability. Of 
course, if the alteration is to the disadvantage of the surety, or its unsubstantial 
character is not self-evident the surety can claim to be discharged. The Court will 
not then inquire whetlier it in fact harmed the surety. That dictum of Cotton L.J. 
was quoted with approval by the Judicial committee in Wardv., The J{ational Sank 
of Jlewzealand Limited^ Other cases in which a similar liberal, view is taken are men- 
tioned in these nvo decisions. 

Before I examine the position of Anirudhan tvith regard to the latv applicable 
to sureties, I wish to refer to the law relating to the alteration of documents. These 
two matters really go together in this case. Here, againj the strict rule at one time 
was that the slightest alteration makes the document void. The leading case for a 
long time was Pigots case^, where Lord Coke stated the doctrine as follows : — 

“ Tbec points were resolved : 1. When a lawful deed is raised, whereby it becomes void, the 
obligor may plead non esl factum, and give the matter in evidence, because at the time of the plea plead- 
ed, it is not his deed. ” 

" Secondly, it was resolved that when any deed is altered in a point material by the plaintiff him- 
self, or by any stranger, -without the privity of the obligee, be it by interlineation, addition, raismj, « 
by drawing of a pen through a lin^ or though the midst of any material word, that the deed themb) 

becomes void So if the obligee himself alters the dced'by any of the said svays, although *1 ^ 

words not nlaterial, yet the derf is void but if a stranger, without his privity, alters the deed by any of the 
said wajs in any point material, it shall not avoid the deed.” 

, The passage is also to be found in an article “ Discharge of Contracts by 
tion ” by Williston in 18 Harvard Law Review, page 105. The strictness of 
rule was tempered in subsequent cases and was departed from in Aldous v, Cornutcll 
where Lush, J. (speaking for Cockburn, C. J., Blackburn, J., and himself), af'Ct 
referring to numerous authorities, observ-ed — ^ 

" Hus being the state of the authorides, we think we are not bound by the doctrine oTPigsl s (cct^ 
or the authority cited for it ; and not being bound, we arc certainly not disposed to lay it do'™ ^ f 
rule of law that the addition of ssxirds which cannot possibly prqudicc any one, destrop the vahtntyo^ 
the note. It seems to us repugnant to justice and commonsense to hold that the maker of a pronuss^ 
note is discharged from his obligation to pay it because the holder has put in writing on the note svM 
the law vsnuld have supplied if the words had not been written.” 


What is said here about an addition or alteration of a promissory note was 
prior to the enactment of the rule in Bills of Bxchangc Act in England which h^^ 
altered the law with regard to negotiable instruments but the observations aopl> 
forcefully to document of the type we have where there were two exccutan^(ot'^ 
being the debtor and the other his surety) and the debtor has not inCTcascd bB 
reduced the amount of his ow'n liability as well as that of his surety. That immi^cria 
alterations do not matter is borne out by the observation of Swinfen Eadj, 
J., in Bishop of Credition v. Bishop of Exeter^, where PigoVs case ' and the earlier statcinen 
of the Law in Sheppard’s Touchstone, yih edition (Preston’s) page 55, '"'cre no 
accepted. During the course of the argument Swinfen Eady, J., referred to cas“ 1 
which corrections in the testimonium of documents to accord them with c-xmins 
facts were held not to be matcrialalterations. The question before me is wiictltc^^ 
document jointly executed by two persons creating a. liability equal for both is to 
regarded as materially' altered if the liability is reduced equally for both 
alteration is made only by one of them. In my opinion, such an alteration 
r^arded as unsubstantial and not otherwise than beneficial to the surety ^ 


1. LR. 8 App. Cas. 755. 

2. II Coke 26 (b). 


3. L.R. (1867-68) 3 Q.3. 573. 

4. (1905) 2 Ch. 455. 
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it cannot attract the strict rule stated by Lord Coke or that stated by Lord 
IVestbury in the cited cases. 

Let me give an example 1 £ A places an order with a trader for supply on 
credit of ten bags of wheat and ^ endorse the order by writing, “ I guarantee 
j)ayment upto ten bags ” can it be said that the guarantee by 5 is dissolved when A 
takes the note and finding that the tradesman has only six bags of tvheat in stock, 
■corrects his order as well as the endorsement by altering ‘ ten ’ into ‘ six ’ ? In my 
opinion, to such a correction neither the one rule nor the other can apply. The 
strict rule of law which was brought to our notice from the well-known SuffeWs 
■Case'^, where a Bank of England note was mutilated and its number destroyed depen- 
ded upon its special facts. The number of the Bank of England note was” considered 
its vital part and the alteration a material alteration. Suffell's Case \ was not followed 
by the Privy Council in a case where a Bank note isseud by a Bank which was only a 
contract and not currency, as in the other case, was destroyed because the owner 
"had forgotten that the note tvas in the pocket of a garment and the garment had been 
washed. The note was reconstructed and showed the contract but not the number. 
The Prity Council held the Bank liable even though the contract had been altered 
Iby eraser [see Hong Kong and Shanghai Banking Ccrporaiion v. Lo Lee 5 A/-]. 

These cases establish that both the limbs of the argument which Anirudhan 
•can raise are not valid in the circumstances of this case. .In my judgment, the parti- 
cular document in this case cannot be said to have been materially altered, because 
it has not been altered in such a manner as to change its nature. The alteration 
■does not save the surety from liability arising under it. The alteration was made 
by a co-executant who reduced not only his own liability but that of the surety also. 
Indeed, the surety himself understood the law to be this because he set up the case 
that the document originally guaranteed an overdraft of Rs. 5,000 but was altered 
to guarantee an overdraft of Rs. 20,000. This case has been proved false and he 
never set-up the case that the document was void because the amount w'as reduced 
from Rs. 25,000 to Rs. 20,000. It does not lie in the mouth of Anirudhan to say 
that he meant to guarantee Rs. 25,000 but not Rs. 20.000 because he never went to 
the Bank and made this a condition of the agreement. Now he cannot say that the 
-document has become void a^inst him or that the contract which had emerged by 
the Bank's acceptance of the document as altered does not bind liim. 

There is no need, in my opinion, to consider tvhether there was a prior oral 
agreement or not. I agree there is no proof of such an agreement. The letter of 
Anirudhan to the Bankwas based on a consideration which had already moved to 
Sankaran and which Anirudhan tvishcd to guarantee. E\en if treated as an cffer 
by Anirudhan to the Bank, the Bank accepted the amended offer and Sankaran 
must be deemed to "have had the authority to reduce the amount, though not to 
increase it. The document was altered while in the possession of the very person 
who. as the agent of Anirudhan, brought it to the Bank on both the occasions. Aniru- 
dhan must be deemed to have held out Sankaran as Itis agent for this purpose and 
this creates an estoppel against Anirudhan, because the Bankbelicvcd that Sankaran 
Jiad the authoriy. Tlic offer, thus remains in its amended form an offer of Aniru- 
dhan to the Bank and the Bank by accepting in turned it into a contract of guarantee 
avhich tvas backed by the past consideration on which the offer of -Anirudhan tvas 
originally based. 

In my opinion, the appeal must fail. I would, therefore, dismiss it. 

ORDER: 


In accordance with the opinion of the majoriy, the appeal is dismissed. There 
Would be no order as to costs. 

Y g — Appeal dismissed. 


1. (18S2) 9 Q3.D. 555. 
s c J — 64 


LJt. (IKS) A.a ISI 
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Present: — P. Sinha, Chief Jmtice, S.J. K.-SubbaRao_. K.N. IVaxchoo,. 
J. C. Shah AND N. Rajagopaxa Ayyangar, JJ. 

The Gujarat University and others. . . App'llanls* 

Shri Krishna Ranganath Mudholkar and others ; . . . . Respondmls. 

The Principal, St. Xa\'ier’s CoU^^ Ranchi and others ... Inierzanrs. 

Gtscrct Unicersi^ Act of 19i9 as euTOuied fy Act jy 0^1961, scctian4(27) — Cajarali or HirJi or folies 
the cxchtsia medium or media of instruction and exarruiiction in the affiliated colleges — Ko pours imder the Act ts 
the Umsersitg to prescribe — Legislation autkorisating Urdeersitg to ' impose 'suck 'medium — If bfringes lie-. 
Ad. 66 of List II, VII Schedule, Constitution. • ■ 

Constitution of India, 1950, Item 11 of List 77; Item. 25 of list III and Items 63 to 66 of List I—Sccje erd 
extent of the legislalioe power — Item Wef List II and Item ^ of List I must be hctrhoruouslj coTetmed — ilediu: 
of instruction — A of c separate legistalire head — Power to hAiccls the medium with respect to the cc-tent of eadr 
Entrg. But subject to Entry .Vo. 66 of List I — Co-erdirwtion and determination of standards in insiiSuticrjcf higisr 
education — Doctrine of pith arid substance. 

Ndther under the Act as originally ftamed nor trader the Act as amended by -Act IV of 1951 vras 
there an>' power conferred on the Universitj' to impose Gujarati or Hindi or both as exclusive memua 
or media of instruction and examination and if no sudi power was conferred upon the Univnsits-, the 
Senate could not exercise such a pots-er. The Senate is a body acting on behalf of the Univeraw aud- 
its powers to enact Statutes must lie trithin the contour of the powers of the University conferred by 
theAct. ... 

By Item No. 1 1 of List II of the Ses-enth Schedule to the Constitution, the State Legislature has 
power to l^islate in respect of “ education including Universities subject to the provisions of Items 
63, 64, 65 and 66 of List I and 25 of List III. 

Item 25 of the Concurrent List confers power upon the Union Parliament and the State Legali- 
tures to enact legislation vsdth respect to ‘Sx>cational and technical training oflabour ”. Itismacif^ 
that the extensive power veste^in the Provindal I/^latures to legislate vrith respect to higher, sdenfi- 
fic and technical education and vocational and tedmical training oflabour, under the Govennneal 
of India Act is under the Constitution controlled by the five items in List I and list III mentioned 
Item 11 of List II. Items 63 to 66 to List I arc carved out of the subject of education and in respect o. 
these items the power to legislate is vested exclusively in the Parliament. ■ Use of the expression “ sub^ 
jeetto ” in Item 11 of the list II of the Seventh Schedule clearly indicates that legislation in respect o. 
excluded matters cannot be undertaken by the State Legislatures. 

Item 1 1 of List II and Item 66 of list I must be harmoniously construed. The tsm entries un^ 
doubtedly os-crlap : but to the extent of overlapping, the power conferred by Item 66 
list I must prevail os'cr the pos\-cr of the State under Item 1 1 of List IL It is mani-^ 
that the excluded heads deal primarily srith education in institutions of national or speca. 
importance and institutions of higher education including research, science technoloST 
and vocational training of labour. The power to legislate in respect of primaiy or secondary 
education is cxclusivdy vested in the States by Item 1 1 of List U, and power to l^islate 
medium of instruction in institutions of primary or secondary education must therefore rest iriih the 
State legislatures. Power to legislate in respect of medium of instruction is, however, not a d3ts« 
legislative head : it resides srith the Slate Legislatures in svhich the power to l^islate on education^ts 
vested, unless it is taken aivay by necessary intendment to the contrary. Under Items 63 to fo 
power to l^jslate in respect of m^um of instruction hasting r^ard to the sridlh of those items, must tc 
deemed to vest in the Uniod. Potser to I^islatc in respect of medium of instructiem. in so far jt ^ 
a direct bearing and impact upon the legislative head of co-ordination and determination of 
in institutions of higher education or research and scientific and technical institutions, must aho ce 
deemed by Item 66, List I to be vested in the Union. 

The State has the poa'er to prescribe the syllabi and courses of study in the institutions 
Entry 66 (but not falling srithin fctrics 63 to 65) and as an incident thcrcofit has.the power to 
the medium in which instruction should be imparted. But the Union Parliament has_^ 
legislative power to ensure that the syllabi and cdurses of smdy prescribed and the mwmm 
do not impair standards of education or render the co-ordination of such svsadards ^thorou^nn- ^ 
India or other basis impossible or even difficult. Thus, though the powers of the Lmoa an-- c. — - 
Stale are in the exclusive lists, a degree of overlapping is inevitable. • 

The question of repugnanc>- and paramountcy may have to be tesolvrf oa the 
tlie “ doctrine of pith and substance ” of the impugned enactment. The validity sc: 

tion on Univcisil}' education and as regards the rfucation in technical and setientiac jasutu--- ^ 

- '^•a.^’Nos'234and262ofI952. ' ' ' " 2f5t Septem^, 


Jj 

faUing wthin Entry 64 of List I have to 

field reserved for the Umonimd^ Ent^ . ^ and determination tW be 

depend upon whether it ^X^„“^t^iation directed to achieve that purpose. If *=^6 be 

upOT the existence of some d^mte Union legw of standards, that would Para- 

„ js AX 

Eenerality of the words. Power to legislate on a J y gaid to be comprehended jn that 

LciUar^or subsidiary matt^ "'^w'Sltem 66 S elsewhere m the Constitution to indicamtha^the 

subject. Again there is nothmg either “ 6b „ggd merely evaluation. C^-or^na 

extiression “co-ordination" must mean m the contotn proper relation m which on the 

tion in its normal connotation means harmonising r ^on The power to co-ordinate, therefor^ 

things coKirdinated participate m ^ co^o^ to'^harmonise or secure relations^? f ■; “'g^fenS’ or 
is not merely power to evaluate, it is PP ^vm to n existence of a state • ^gg 

The power conferred by Item 66, ^ist I is no d nothing m the en^/ which m ^ 

unequal standards calling for the ‘^^gP^ds in.institutions of high^ “°darcb- 

that the power to legislate AL occuffence of or for removal of disparities in 

include the power to legislate for prevenUng Lecislative List. It falls within Item 

It is true" that “medium of instructio^’ ^ot an "'i* med^ be inclu- 

medium of instruction in of anv concrete challenge to a ^ ^ subordinate 

which is not susceptible, in the {n certain subjects, medium . will be 

ansiver. Manifestly, hi impar‘“?,^‘Ss"of‘^ucatfoa while in certam °i^\"J„|i*giXmrf“ profes- 
importance and little bearmg on . technical instructions or m tra ® m a given 

vital. Normally, in and die like existpce of adequate the 

sional course like law, chSmeermg, m literature availability of compe which it is imparted 

time, the existence of journals °*“donSartcd through the meium in which it « P^^^ 

capacity of students to understodmstrac^^P^^ effectiven^ of im^c6°n 

ate matters which have an unportan .g^t-books are not available ° .)|^ig pj. the students, 
standards achieved thereby. If adequ rj. to be imparted are not imnarted, standards 

the medium, through tvhich^trV'^^“ through the mediiM m which i ^ include 

are not able to receive or imbibe ^‘"cPo^^oug gj^ndards m such matters wou 

must of necessity faU, imd j^gtion . , 

leghlation relating to medium oi mstru • — r-ontinue the use 
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legislation relating to medium of mstru • ourported to continue the use 

By the amendment of Ae ^T^ren^Acfs^ 

prSdwteGlTtUnW^i^A^ 

English ivas the traditional medium . j jJjc University was au selected by the Senate. 

By enacting the proviso as it rion in respect of certam subjec .^j^g jnedium other Aan 

English as an cxclusiyc medium of ^ power to . through a common medium. 

By the amendment it b common ^o .r^tjy imparting instrucU . . cannot by itself result 

the pre-exbting medium b granted. _ of instruction all ov« ^ cannot be affected thcrcbY- 

which was before the Act the only m determination longer than ten 

in lowering standards and co-ordma ;_„arting of instructiori fo no attempt was made to 

By extendLg the provbions sheeted by the University, no 

through the medium of ^“SLsh s" jjgj„ ge. List I. _ indicate a 

encroach upon the powers of the U iB dre’mS to be vested in a 

A Corporation has srith it, in the absence of 

medium of instruction in affUmted or n of instrucuon do“ exclusive medium of mstruc- 

Univeisity but the power to indicate ^ affiliated instituUOns an cxc 

an express provision, power to impose p - lemslation falb thc- 

under what entry an “"P^^ p&d substancc- 
Per Subba Rao, J.-^cn effect "-^on of 

Court directs its mind to ascertimi g^in its scope, “““illative hbtory, its *?\‘J“”,^I,tion 
Bedded cases afford many criteria to . ^nd purpose, i^ jj^g core of the 

effect of the impugned I^gt^Ution, i I ^jd be useful ^d substance of an Ac* 

and similar oUiers — all or some yd that even if the pi ^ speculative and •£„, <jf 

But no .authority has gone so far i^w hoW^*“ gk dowai^^'^^g Legidature 

'sathin the limit of a particular “try , ‘ made 6> » the State 

ground that it may come into contiict wa* a „ ^ Stam “t-y 

another entry. If the impact of a StaW ^j^gu u m^y W fc ^^der *6' a nesv 

"ape out or appreciably abridge tlm ^^j^pjdi and sub> ^.arrant the accepsan 

law b a colourable exercise of^u'cr therefore, docs 

bat under the Union entry. The case la^ “ 
doctrine dc hors that of pith and su 
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Entry 11 of List II tates in the medium of instruction and it is not comprehended by the phraseo- 
logy of Entry 66 of List I of the VII Schedule to the ConsStudon. It follows that the State Legislature 
can make a law empowering the University to prescribe a regional language as the exclusive medium 
of instruction. : ■ • • 

Appeals from tlie Judgment' and Order dated the- 24th January, 1962 of the 
Gujarat High Gomt in Special 'ChTl Application No. .624 of 1961. 

J. C. Bhait and- H. K. J^hakore, Advocates and V. J . . Merchant, Advocate of 
Mjs. Gagrat & Co., for Appellants (In C.A. No.'234 of 1962) and Respondents 
Nos. 2 and 3 (In G.A. No. 262 of 1962). 


jV. A. Palkhivala, Senior Advocate {C.’T. Dflra,-Advocate, and J. B. Dadachanjb 
O. C. Malhar and Ravinder Jdaraih, Advocates of Mfs-.J. B: Dadachanji e? Co.? 
udth him), for Respondent No., i (In both the Appeals). 

M. C. Setalvad, Attorney-General for India and J. M. Thakore, Advocate- 
General for the State of Gujarat {M. G. Doshit. and R. H. DArJar,. Advocates, with 
them), for Respondent No. 3 (In G; A. No. 234 of 1962) and the Appellant (In 
G. A. No. 262 of 1962). 

7 . M. Jdanavali and R. Gopaldkfishnan, Advocates for Intervener No. i (In C..A. 
No. 234 of 1 962). 

Frank Anthony, Charanjii Talwdr and P. C. Aganoala, Advocates and J. B. Daia- 
chanji, 0 . C. Malhur and Ramnder Ffarain, Advocates of Mjs. J, B. Dadacharji & Co., 
for Intervener No. 2 (In both the Appeals). 

The Court delivered the following Judgments : 

Shah, J. (on behalf of the majority) .r—Shrikant, son of Shri Krishna Mudhol- 
kar, appeared for the Secondary School Certificate Examination held by the State 
of Bombay in March, i960, and w'as declared successful.. He took instruction in 
the various subjects prescribed for the examination through the medium of 
Marathi (which is his mother-tongue) and answered, the questions at tlie wta- 
mination also in the medium of ■Marathi.'-' Shrikant- joined the St. Xavier’s 
College afilliated to the University of Gujarat ■ in the First Year Arts class and was 
admitted in the section in which instructions were imparted through the medium 
of English. Alter successfully completing the First Year Arts course in ilarch, 
1961, Shrikant applied for admission to the classes preparing for the Inter- 
mediate Arts examination of the University through the medium of English. The 
Principal of the Collie informed Shrikant that , in view of the. prov'isions of the 
Gujarat University Act, 1949, and the Statutes 207, 208 and 209 framed by the 
Senate of the University, as amended in .1961 he could not without the sanction 
ofthe University permit him to attend classes in which instructions were imparted 
through the me^um of English. Shri iCrishna, father of Shrikant, then moved the 
Vice-Chancellor of the University for sanction to permit Shrikant to attend the 
“ English medium classes ” in the St. Xavier’s College. The Registrar of the 
Univ'ersity declined to grant the request but by another letter Shrikant was 
“ allowed to keep English as a medium of examination ” but not for instruction. 


A petition was then filed by Shri Krishna Madholkar on behalf of himself .and 
his minor son Shrikant in the High Court of Gujarat for a writ or order in the nature 
of mandamus or other writ, direction or order requiring the University of Gujarat 
to treat sections 4 (27) 18 (i) (xiv) and 38-A of the Gujarat University Act, 1949 
and Statutes 207, 208 and 209 as void and inoperative and to forbear from 
upon or enforcing those provisions and requiring the Vice-Chancellor to treat the 
letters or circulars issued by him in connection with the medium of instruction ^ 
illegal and to forbcar.from acting upon or enforcing the same, and also r^uiring ih' 
University to forbear from objecting to. or from prohibiting the admission of Sari- 
kant to “ tJic English medium Intermediate Arts class ” and requiring tlic Principal 
of the College to admit Shrikant to the “ English medium Intermediate Arts 
on the footing that the impugned provisions of the Act, Statutes and letters ara 
circulars were void and inoperative. 
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The High Court of Gujarat by order dated a4th January, 1962, issued the \mts 
prajed for. The University and the State of Gujarat have separately appealed to 
this Court with certificates of fitness granted by the High Court. 

The jud^ent of the High Court proceeded upon diverse grounds which are 
ttunmarised in their judgment as follows : — 

. (t) Stetate 207 and 209 in so far as they seek to lay dotvn and impose Gujarati and/or Hindi 

E UcvaMgri script as media, ofinstruction and examination in institutions other than those maintained 
by tae Universty are unauthorised and therefore null and void, for neither section 4 (27) nor any other 
of the A« empotv-ers the University to lay down Gujarati or Hindi as a medium ofinstruction 
sad ntamiaation in such institutions or to forbid the use of English as a medium of instrucdon and 
®taniiiiation for and in such institutions ; 

(2) in any event, the University has the pottver only to lay down Gujarati or Hindi as one of 
the media of mstmetion and examination and not as the only me^um of instruction and examinatioa 
to the exclusion of other languages ; 

(3) The proviso to clause 27 of section 4 of the Gujarat University Act as amended by Act I\’ 
of 1951 constitutes an encroachment on the field of Entry 66 of List 1 of the Seventh Sdiedule to 
the Constitution and is therefore beyond the l^islative competence of the State and the Statutes 207 
and 209 made thereunder are null and void ; and 

(4) Even if on a true constructioa of section 4 (27) and other provisions of the Act, the Univer- 
sity is authorised to prescribe a particular language or languages as medium or media of instruction 
and examination for affiliated colleges and to prohibit the use of English as a medium of instruction, 
and e xamina tion in affiliated colleges, the provisions authorising the imposition of exclusive media and 
the Statutes and circulars issued in pursuance thereof are void and infringing Articles 29 (1) and 30 (1) 
of the Constitution. 

We bave declined to hear arguments about the alleged infringement of ftmda- 
mental rights under Articles 29 (i) and 30 (i), by the Act assuming it authorises im- 
position of Gujarati or Hindi as an exclxisive medium of instruction, for, in our view, 
the petition suffers from a singular lack of pleading in support of that case, and even 
the St. Xavier's College authorities tvho had at one stage adopted a non-contentious 
attitude but later supported the case of the petitioner, did not choose to place evi- 
dence on the record tvhich ^vould justifj- the Court in entering upon an investigation 
of this plea of far-reaching importance. Manifestly, the decision of the question whe- 
ther such legislation infrmges Articles 29 (i).and 30 (i) depends upon proof of 
several facts such as e-ristence of a -distinct language, script or culture of a section of 
citizens for whom the St. Xavier’s College caters or the e-ristence of a minority based 
on religion or language baxuig been by the enactment of the impugned legislation 
obstructed or likely to be obsbructed in the exercise of its rights to establish and 
administer educational institutions of its choice. We, therefore, express noopiaionon 
the question whether the prosasions of the -Act and the Statutes and circuit issued 
infringe any fundamental rights of any section of citizens or any minority, religious 
or linguistic. 'We must, however, make it clear that -we refuse to decide the question 
not becatise the petitioner had no right to maintain the petition imder Article 226 
of the Consrimtion as contended by the University and the State of Gujarat, but 
because of the paucity of pleading and evidence on the record. 

Two substantial questions survive for determination — (i) whether imder the 
Gujarat University .Act, 1949 it is open to the University to prescribe Gujarati or 
tiindi or both as an exclusive medium or media of instruction and axamination in 
the affiliated colleges, and (a) whether legislation authorising the University to 
finpose such media would infringe Entry 66 of List H Seventh Schedule to the Con- 
ttitntion. 

St. Xavier's College was affiliated to the University of Bombay imder Bombay 
Act IV of igaS. Thc^Lcgislature of the Province of ^mbay enacted ^ Gujarat 
University Act, iqag to establish and incorporate a teaching apd affiliating Univer- 
sity '■ as a measure of decentralisation and re-organisation ” of University education 
fr. the Province. By section 5 (3) of the -Act, from the prescribed date all educaponal 
itptiruiions admitt^ to the privileges of the University of Bombay and situate 
tiithin the Universitv area of Gujaratvveredeemed to be admitted to the privileges 
the University of Gujarat. Section 3 incorporated the University with perpetual 
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succession and a common seal. Section 4 of the Act enacted a provision ^s•hich is 
not normally found in similar Acts constituting Universities. By, that section 
various potvers of the University tvere enumerated. These powers were made exercis- 
able by diverse authorities of the University set out insection 15. We are concerned 
in these appeals with the Senate, the Syndicate and the Academic Council. Some 
of the powers conferred by section 4 were made exercisable by section 18 by the 
Senate. The Senate was by that section authorised, subject to conditions as may 
be prescribed by or under the provisions of the Act, to exercise the powers and to 
perform the duties as set out in sub-section (i).. By section 20 certain powers ofthe 
University were made exercisable by the Syndicate, and by section 22, the Academic 
Council was invested with the control and general regulation of, and tvas made 
responsible for, the maintenance of standards of teaching and examinations of the 
University and was authorised to exercise certain powers of the University. The 
powers and the duties of the Senate are to be exercised and performed by the pro- 
mulgation of Statutes of the Syndicate by Ordinances and of the Academic Council 
by Regulations. In 1954, tiie Gujarat University framed certain Regulations 
dealing with the media of instruction. They are Statutes 207, 208 and 209, Statute 
207 provided : — 

(1) Gujarati shall be medium of Instruction and Examination. • 

(2) Notwithstanding anything in clause (1) above, English' shall continue to be the mediiun 
of instruction and examinadon for a period not exceeding ten years from the date on which section 0 
•of the Gujarat University Act comes into force, except as prescribed from time to time by Statutes. 

(3) Notwithstanding anything in clause (1) above, it is hereby provided that non-Guj:wJi 
students and teachers will have die option, the former for their examinadon and the latter for that 
teaching work, to use Hindi as the medium, if they so desire. The Syndicate will regulate this by 
making suitable Ordinances in this behalf, if, as and when necessary. 

(4) Notwithstanding anything in (1). (2), (3) above, the medium of examinadon and instruc- 
tion for Modem Indian Languages and English may be the respecrive languages. 

Statute 208 provided that the medium of instruction and examination m 
all subjects from June, 1955 in First Year Arts, First Year Science and Fust Year 
Commerce in all subjects and from June, 1956 in Inter Arts, Inter Science, Inter 
Commerce and First Year Science (Agri.) shall cease to be English and shall be as 
laid dowTi in Statute 207 (r). This Statute, fiirther provided that a smdent or_a 
teacher w’ho feels that he cannot “ use Gujarati or Hindi tolerably well ”, would be 
permitted the use of English in examination and instruction respectively up to rv oveni' 
ber, i960 (which according to the academic year ■vvould mean June, 1961) itt 
or more subjects. Statute 209 is to the same effect enumerating therein the p^' 
mitted use yf English for the B.A., B.Sc., and other examinations. 
constitiition of a separate State of Gujarat, Act IV of 1961 was enacted by wc 
Gujarat State Legislature. By that Act the proviso to section 4 (27) was amcndcu 
so as to extend the use of English as the medium of instruction beyond the perjo 
■originally contemplated and section 38-A which imposed an obligation upon an 
affibated colleges and recognised institutions to comply swth the proi'isions rewtmg 
to the media of instruction was enacted. It ivas provided by section 38-.A_('/ 
that if an affiliated college or recognised institution contravenes the provision 
of the Act, Rules, Ordinance and Regulations, in respect of media of 
the rights conferred. on such institution. or college shall stand withdravyn from 
■date of the contravention and that the college or institution shall cease ^ ^ .j 
liated collie or recognised institution for the purpose of the Act. Um <■ 
of the University thereafter amended Statutes 207 and 209. hfaterial 
Statute 207 as amended is as follows : — 

(I) Gujarati shall be the medium cf instruction and examination : 

Notwithstanding anything contained in sub-item (1) above, Hindi will be permitted as 
alternative medium of instruction and examination in the following faculties : 

(i) Faculty of Medicine, 

■ (ii) Faculty of Technology including Engineering, and 

(ili) Faculty of Law' ; and 
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(2) Nohvithstanding anything contained in clause (1) above, English may continue to be the 
•niedium ofinstruction and examination for such period and in respect of such subjects and courses of 
studies as may, from time to time, be prescribed by tlie Statutes imder section 4 (27) of the Gujarat 
University Act for the time being in force. 

(3) Nohvithstanding anything contained in clause (1) above, it is hereby provided that students 
-and teachers, whose mother-tongue is not Gujarati will have the option, the former for their examina- 
tion and the latter for their instruction to use Hindi as the medium, if they so desire. 

(4) Nohvithstanding anything contained in clauses (1) and (3) above, it is hereby provided that 
the afiihated Colleges, recognised Institutions and University Departments, as the case may be, will 
nave the option to use, for one or more subjects, Hindi as a medium of instruction and examination 
for students whose mother-tongue is not Gujarati. 

(5) Nohvithstanding anything in clauses (1), (2), (3) and (4) above, the medium of examination 
.and instruction for modem Indian languages and Englhh may be the respective languages. 

Statute 209 as amended provides that the medium of instruction and 
-e-xamination in all subjects in the exammations enumerated therein shall cease to 
Tjc English and shall be as laid down in Statute 207 as amended with effect from 
The years mentioned against the respective examinations. 

The Registrar of tlie University thereafter issued a circular on 22nd Juno 
J961, addressed to Principals of Affiliated Colleges slating that the Vice-Chancellor 
in exercise of the powers vested in him under section 1 1 (4) (a) of the Act was pleased 
TO direct that — 

(i) Only those students who have done their Secondary education through the medium of 
■English and who have further continued their studies in First Year (Pre-University) Arts Class in the 
■year 1960-61 through English , shall be permitted to continue to use English as the medium of their 
•examination in the Intermediate Arts Class for one year i.e. in the year 1961-62, and 

(ii) the colleges be permitted to make arrangements for giving instructions to students men' 
tionedinfi) above through the medium of English for only one year, i.c., during the academic yea^ 
1961-62, and 

(iii) that the Principals shall satisfy themselves that only such students as mentioned in (i) 
•above arc permitted to avail thems^ves of the concession mentioned therein. 

Shrikant had not appeared at the S.S.C. Examination in the medium of English 
•and under the first clause of the circular he could not be permitted by the Principal 
nf the Sr. Xavier’s College to continue to use English as the meffium of instruction 
in the Intermediate Arts class: if the Principal permitted Shrikant to do so the 
College would be exposed to the penalties prescribed by section 


The petitioner challenged the authority of the University to impose Gujarati 
or Hindi as the exclusive medium of instruction under the powers conferred by 
ihc Gujarat University Act, 1949, as amended by Act IV of 1961. - The University 
•contended that authority in that behalfwas expressly conferred under diverse clauses 
of section 4, and it being the duty of the Senate to exercise that power under section 
18 (xiv). Statutes 207 and Qoq were lawfully promulgated. In any event, it 
■was submitted the University 1 eing a Corporation invested with control over higher 
education for the area in wliich it functions such a power .must be deemed to be 
necessarily implied. 

In censidering whether power to impose Gujarati or Hindi or both as exclu- 
sive medium of instruction is conferred upon the University by tlie Gujarat Uni- 
versity Act, 1949, clauses (i), (2), (7), (8), (to) (14), (27) and (28) of section 4 
only need be considered. By clause (1) povs'cr is conferred upon the University 
*■ to provide for instruction, teaching and training in such branches of learning and 
courses of study as it may think fit to make provision for research and dissemination 
of knowledge”. Wc do not, having regard to the phraseology used by the Legis- 
lature, agree with the High Court that this poivcr is restricted in its exercise to 
instimtiens set up by the University and docs not c.xtcnd jo affiliated colleges. 
Tlie language used in the clause docs not warrant tliis restriction. But iv’c agree 
with the High Court that the power conferred by clause (i) does not relate pri- 
marily to the medium of instruction but to the syllabi in diverse brandies of learn- 
ing and courses of study. The clause confers .autiiority upon the University to 
direct tliat instruction., teaching and training be imparted in different branches of 
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learning and courses of study as the University thinks fit, but not to prescribe an 
exclusive medium in tvhich instruction in the branches of learning and courses of 
study is to be imparted. Clause (2) which authorises the University “to make 
such provision as 'Would enable affiliated colleges and recognised institutions to 
undertake specialisation of studies, ” has no direct bearing on the subject of an 
exclusive medium of instruction. Nor does clause (7) which enables the University 
“ to lay down the courses of instruction for various examinations ” authdrise the 
University to prescribe an exclusive medium of instruction. Clause (8) whicli 
confers power “to guide the leaching in. colleges or recognised institutions” has 
no bearing'on the power to prescribe an exclusive medium. Power' to designate 
branches of learning, or courses of study in' which instruction^ is to be imparted, or 
power to take steps to facilitate specialised studies, or to guide, teaching in institu- 
tions affiliated to or recognised by the Uhiveraty undoubtedly includes the power 
to indicate the medium through which instructions were at the date of the Act 
nonnally imparted, but that power by- itself does mot include, in the absence of a 
provision express or by; clear implication power, to' compel instruction through an 
exclusive medium. Clause (10) provides that the University shall have the power 
“ to hold examinations and confer degrees, titles, diplomas and other academic 
distinctions on persons ts'ho (a) have pursued approved courses of study in the Uni- 
versity or in an affiliated college unless exempted therefrom in ■ the manner pres- 
cribed by the Statutes, Ordinances, and Regulations and have passed the exami- 
nation prescribed by the , University, or (b) have, carried on research under conditions 
prescribed by the (Drdinarices and Regulations.” Counsel for the University con- 
tended that by clause io(«),tlie University had Iheauthority to approve courSKof 
study in the manner prescribed by the Statutes, Ordinances and Regulanons 
and as power w^ given by' section 18 (xiv) to the Senate to frame Statutes provid- 
ing either Gujarati or Hindi or both as medium or media of instruction, the power 
of the University to impose an exclusive medium of its choice tvas expresslyentrustcd 
to the University.' But the argument proceeded upon an incorrect reading of the 
section. The provision does not by itself empower the University to presenbe 
the use of any exclusive medium of instruction' ahd examination. The University 
is tliereby authorised to confer degrees or academic distinctions upon persons tvho 
have pursued approved courses of study'' and ' have passed the examination pres- 
cribed by the University. Power is also reforved to the University to confer 
or academic distinctions upon' persons who have riot pursued the courses 
by the, University if exemption in that behalf is prescribed by the Statutes, Ordi- 
nances or Reflations. The expression “ in the manner ” prescribed by the Statut^ 
Ordinance or Regulation Ims no reference to the class of persons Who have poi^ocd 
approved courses of study in the University.or in an affiliated college, but qualifies 
the expression “Unless exempted therefrom” immediately preceding. 
clause the University is authorised to confer degrees, diplomas or distinctions not 
only upon persons who have pursued the courses of instruction prescribed an 
have passed the qualifying examination, but upon other persons as Well who hate 
not pursued the courses of instruction but have passed the prescribed examination, 
if exemption in that behalf is given by the Statutes, Ordinances orRcgulations- 

'The poyver drider sub-clause (<z) of clause (10) does riot ca^' tvith it the potver to 
'impose an exclusive mediuin such as Gujarati or Hindi. By clausc_(i 4 ) 
among others to take measures to. ensure that- proper standards of 
teaching or training are maintained in the affiliated colleges and recognised insu 
tions is granted, and clause (15) invests the University w'ilh pow'er to control aa^ 
co-ordinate the activ'ities of, and give financial aid to affiliated colleges and 
institutions,' but not the power to provide for an exclusive medium as ^ 

the University. Tlie Legislature in clause (27) has dealt tvitli the subject of me ■ ^ 
of instructions’ and the other clauses'pn which .reliance is placed donot 
deal with that topic. It would be difficult then to hold that the 
providing in clause (27) about the medium of instruction was also dealing mm 
tvith the subject of prescribing an exclusive medium of instruction, when it ‘ . 
prorisions relating to instruction, teaching and training in educational 
Or for enabling titose institutions to undertake specialised riudi« or giving gm 
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in teaching in colleges, or for providing fordegrees or academic distinctions or for 
taking measures ensuring proper standard of instructions, teaching or training or 
the conduct of activities. 

Clause (27)5 before it was amended, by Act IV of 1961, ran as follows : — 

“ to promote the development of the study of Gujarati and Hindi in Devnagari script and the 
use of Gujarati or Hindi in Devnagari script or both as a medium of instruction and examination ; 

Provided that English may continue to be the medium of instruction and examination in suck 
subjects and for such period not exceeding ten years from the date on tvhich section 3 comes into force 
as may from time to time be prescribed by the Statutes. ” 

By the first paragraph of clause (27) power is conferred to promote the develop' 
ment and use of Gujarati or Hindi or both as a medium of instruction. That 
clause is not in its expression, grammatically accurate. If should, if it had been 
drafted in strict accordance widi the rules of grammar, have stated that the Uni- 
versity was invested with power to promote the use of Gujarati or Hindi or both as 
a medium or media of instruction and examination. ■ The use of the .expression “ pro- 
mote ’■ suggests that power was conferred upon the University to encourage the study 
of Gujarati and Hindi and their use as media of instruction and examination, it 
does not imply that power was given to provide for exclusive use of Gujarati or 
Hindi or both as a medium or med'a of instruction hnd examination and that in- 
ference is strengthened by the indefinite article “ a ” before the expression" mcdiunx 
of instruction”. The use of the expression “ a medium of instruction ” clearly 
suggests that Gujarati or Hindi was to be one of several media of instruction, and 
steps were to be taken to encourage the development of Gujarati and Hindi and 
their use as media of instruction and examination. From the use of the expression 
" promote ” read in the context of the indefinite article “ a ” it is abundantly clear 
that power to impose Gujarati or Hindi as the medium of instruction and examina- 
tion to the exclusion of other media tvas not entrusted to the University. It may 
be noticed that if the expression “ promote the use of Gujarati or Hindi as a medium 
of instruction and examination ” was intended to mean " to promote the exclusive 
use of Hindi or Gujarati ”> a similar interpretation would have to be put on the 
use of the expression “ to promote the development of Gujarati and Hindi ” thereby 
ascribing to the Legislature an intention that no other lang ages besides Gujarati 
and Hindi were to be developed. Use in the proviso of the definite article " the” 
in relation to English as medium of instruction further supports this view. W’hen 
the Legislature enacted that English was to continue as the medium of instruction 
and examination in certain subjects it merely provided for continuance of an existing 
and accepted exclusive medium of instruction. It is common ground that in the 
University of Bombay the exclusive medium of instruction w^as English, in the various 
affiliated colleges in the region or area over wlrich the Gujarat University acquired 
authority. By the proviso to clause (27) of section 4, in the subjects to be pres- 
cribed the medium of instruction was to continue to remain English. By the 
operauve part of clause (27) therefore the Legislature provided that use of Gujarati 
or Hindi or both as a medium or media of instruction was to be promoted thercbv 
indicating that Gujarati or Hindi or both was or w'erc not to be the exclusive medium 
or media but to be adopted in addition to the accepted medium, ri.C., English for 
instruction and examination, whereas under the proviso in respect of the subjects 
prescribed, English was to be the only medium for the perieds specified. Clause 
(28) which confers authorityupon the Universitv “ to do all acts and thtngsw'hether 
incidental to the powers aforesaid or not as mav be requisite in order to further 
the objects of the Uniyersity and generally to cultivate and promote arts, science 
und other branches of learning and culture ” confers additional potvers -which 
though not necessarily incidental to the powers already conferred by clauses (i) 

(27) were intended to be exercised to further the object of tlic University. But 
if the object of tlic University as indicated by clause (27) was not to authorise the 
unposition of Gujarati or Hindi or botlt, as an exclusive medium or media it would 
be straining the language of clause (28) to interpret it as exhibiting an intention. 

s c J— 65 
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To confer upon tlie University by using the. somewhat indefinite expression requi- 
site in order to further the objects power to provide for such an exclush'e medium. 


Reliance was also placed upon section i8 (i) (xiv) by counsel for the University 
in support of the contention that the Senate was bound to make provision relating 
To the use or Gujarati or Hindi in Detmagari script or both as a medium of instruc- 
Tion and examination. It is true that section i8 (i) deals -with powers and duties 
of the Senate. Phraseology •used in the div'erse clauses is prime facie not susceptfole 
■of the meaning that each clause authorises the Senate to exercise the powers of 
The University and imposes also a concomitant duty. Assuming, houxver, that 
the pots er conferred upon the Senate also carries with it a duty to exercise the power, 
we do not tliink that the exercise of power or performance of duty relating to the 
Tise of Gujarati or Hindi or both as a medium or media ofinstruction and examina- 
tion postulates a dut}- to make exclusive use of Gujarati or Hindi or both for 
that purpose. The "use of the indefinite article “ a ” even in this clause clearly 
indicates that Gujarati or Hindi or both were to be selected out of several media 
•of instruction and examination and not the sole medium. No other clause of 
sections i8, 20, and 22 relating to the powers and duties of the Senate, the Syndicate 
mid the Academic Council tvas relied upon and we are unable to find any which 
invests the University or its organs, such as the Senate, the Syndicate or the Aca- 
•demic Council trith potver to impose Gujarati or Hindi as an e.xclusive medium 
•of instruction. * ■ - 


A corporation has ordinarily an implied power to carry out its objects; povrer 
to indicate a medium of instruction in affiliated or constituent colleges may there- 
fore be deemed to be vested in a University but the power to indicate a medium 
■of instruction does not carry- with it, in the absence of an express provision, power 
To impose upon the afiiliat^ institutions an exclusive medium of instruction. 

Reliance was placed by Counsel for the University' upon a letter dated 7A 
August, 1949 (which is reproduced in the University Commission’s Report) addressed 
Toy' the Government of Lidia to various Universities and Provincial Govemmenc. 
It tvas recited in the letter that the Government of India tvere of the opinion diat 
in the interest of national education it was hoped that Universities and ftovinciai 
•Governments ^vill take early steps towards the implementation of certain recom- 
mendations, viz : — 


“ Itrm I . — -The Government of India requests the University and Provincial Governments to ute 
steps to : — 

(а) replace English as the medium of instruction at the Univensitj’ stage, by gradual stages 

-during nejtt five years, and 4 . - 

(б) adopt in its place the language of the State or Province or region as the medium of inttruc- 
■tion and examination. 

Item II . — ^Universities are requested to : — , 

(i) provide for a compulsory test in the Federal language during the first dt^cc course 0. u- 
•University srithout prejudice to the results of the Degree Examination, and 

(ii) provide facilities for the teaching of the Federal language to all students who wish to 
lit up as optional subject.” 


Ilim III.—* • * 

Items /I' cni V . — * • * 

Item VI.—* * * 

Item VII.—* *' * 


* 


The Government of India may have in the year 1948 intended that 
should be replaced in gradual stages as the medium of instruction by the langtiag- 
■of the State or the Prot'ince, or region, but that ivill not be a ground for intcrpmi^b 
the protsisions of the Act in a manner contrary to the intention of the Lcgi5.am ^ 
plainly expressed. This recommendation of the Government of India has_ * 
ignor^ if not by all,- by a large majority of Universities. It is also true that rn - 
'.Statement of Objects and Reasons of the Gujarat University Act, it rvas 

hs recommended by the Committee, it is proposed to -empower the 

•Gujarati or the national language as the medium of instruction «ccpt_that for IM 
English may be allowed as the medium of instruction in subjects in which this mcc.um ts 
-red necessary.” • 
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sitv and its powers to enact Stamto must lie 

?at^e have thought it n<^5ssar^- to^^jder * q j- instruction 

able length we were ,vhich may be undertaken, 

their guidance m any future leg - * to enact the Gujarat Univmity 
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specified in paragraph 13 of List I ”. In List I, Item ; 13 were included the Banaras- 
ffindu University and die Aligarh -Muslim University. Therefore, except to the 
extent expressly limited by Item 17 of List II read irith Item 13 of List I, a ProiTncial 
Legislature iins invested ivith plenary power to enact- legislation in respect of all 
matters pertaining to education including education at ;Uni%'ersity level. The 
expression ‘ education ’ is of ivide. import and includes, all matters relating to- 
imparting and controlling education ; it may therefore have been open to the Pro- 
vincial L^islature to , enact legislation prescribing either a federal or a regional 
language as an exclusive medium for subjects selected by the University. If -by 
section 4 (27) the pois’er to select the federal or regional language as an exclusive 
medirun of instruction had been entrusted by' the Legislature to the University, the 
validity of the impugned statutes 207, 208 mid 209 could riot be open to question^ 
But tire Legislature did not entrust any' porverto the University to select Gujarati 
or Hindi as an exclusive medium of instruction under section 4 (27). By the Consti- 
tution a vital change has been made in the pattern of distribution of legislative power 
relatmg to education between the Union Parliament and the State Legislatures. 
By' Item No. 1 1 of List II of the Seventh Schedule to the Constitution, the State 
Legislature has power to legislate in respect of “ education , including. Universities 
subject to the provisions of Items 63, 64, 65 and 66 of List I and 25 of List .III ”. , Item 
No. 63 of List I replaces rsith modification Item No. 13 lof List I, to the Seventh 
Schedule of the Government of India Act, 1935. Posver to enact l^islation uith 
respect to the institutions knosm at the commencernent of the Constitution as ^e 
Banaras Hindu University, the Aligarh ., Muslim University arid the Delhi UnivOTity 
and other institutions declared by' Parliament by latvs to be an institution of national 
importance is thereby' granted exclusively to Parliament. Item 64 invests the 
Parliament witli power to legislate in respect of “ institutions for scientific or techniml 
education financ^ by’ the Government of India whoUy or in part and declared by 
Parliament, by' law, to be institutions of national importance”. Item^ 65 vests in tht 
Parliament power to legislate for “ Union agencies and , institutions for — (fl) 
professional, vocational or technical training, including the training of police officers ; 
or (i) the promotion of special studies or research, or (c) scientific or twhnical 
tance in the investigation or detection of crime • By' Item 66 power is entrusted to 

Parliament to legislate on “ co-ordination' and determination of standards in msU- 
tutions for higher education or research and scientific and technical institurions. 
Item 25 of the Conemrent List confers power upon the Union Parliament and the 
State Legislatures to enact legislation with respect to “ vocational and tcchmal 
training of labotu”. It is manifest that the extensive power vested in the Pros’incia 
Legislatures to legislate svith respect to higher, scientific and technical education ana 
vocational and technical training of laboru, tmder the Government of India .(^t _is 
under the Constitution controlled by' the fis'e items in List I andList III mentioned m 
Item 1 1 of List II. Items 63 to 66 of List I are carved out of the subject of education 
and in respect of these items the power to legislate is vested exclusively in the Paring 
riient. Use of the expression “subject to” in Item ii of List II, of the Se%'cn r 
Schedule clearly indicates that legislation in respect of excluded matters cannot oe 
undertaken by the State Legislatures. In Hingir-Rampur Coal Company v% StaU oj 
Orissa'^ this Court in considering the import of the expression “ subject to ” 
an entry in List II in relation to an entry' in List I observ'ed that to tire extent ot 1 
resti'iction imposed by' the use ■ of the expression “ subject to ” in an entry' in List . 
the power is taken away' from the State Legislature. Power of the State to legislate 

respect of education including Universities must to the extent to which it 

to the Union Parliament whether such power is exercised or not, be deemed 0 
restricted. If a subject of legislation is covered by Items 63 to 66 even if it 0 
tvise falls tdlhin the latter field of “education including . Unh’cmities ” 
legislate on that subject must lie with the Parliament. The plea raised by 
for the University and for the State of Gujarat that l^islation , prescribing the m 
or media in tvhich instruction should be imparted in institutions of higher cdu 
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and in other institutions always falls within Item 1 1 of List II has no force. If it 
Tje assumed from the terms of Item ii of List II that power to legislate in respect of 
medium of instruction falls only -within the competence of the State Legislature and 
never in the excluded field, even in respect of institutions mentioned in Items 63 to 
•65. power to legislate on medium of instruction would rest with the State, whereas 
1 egislation m ofiier respects for excluded subjects ^vould fall within the competence 
of the Union Parliament. Such an interpretation would lead to the somewhat 
^rtling result that even in respect of national institutions or Universities of national 
importance, power to legislate on the medium of instruction -^vould vest in the Legis- 
lature of the States within which they are situate, even though the State Legis- 
lature would have no other power in respect of those institutions. Item 1 1 of List II 
and Item 66 of List I must be harmonio-usly construed. The two entries undoubtedly 
overlap : but to the extent of overlapping, the power conferred by Item 66, List I 
must prevail over the power ofthe State imde>- Item it of List II. It is manifest that 
the excluded heads deal primarily with education in institutions of national or 
special importance and institutions of higher education including research, sciences, 
technology and vocational training of labour. The power to legislate in respect of 
primary or secondary education is exclusively vested in the States by Item No. not 
List II, and po-^ver to legislate on medium of instruction in institutions of primary or 
secondary education must therefore rest with the State Legislattues. Power to 
l^islate in respect of medium of instruction is, however, not a distinct legislative 
lead ; it resides -with the State L^islatiues in which the power to legislate on educa- 
tion is vested, -unless it is taken away by necessary intendment to the contrary\ 
Under Items 63 to 65 the power to legislate in respect of medium of instruction having 
regard to the -width of those items, must be deemed to vest in the Union. Power 
10 legislate in respect of medium of instruction, in so far it has a direct bearing and 
impact upon the legislative head of co-ordination and determination of standards 
in institutions of higher education or research and scientific and technical institu- 
tions, must also be deemed by Item 66, List I to be vested in the Union* 

’ The State has the power to prescribe the syllabi and courses of study in the 
institutions named in Entry 66 (but not falling within Entries 63 to 65) and as an 
incident thereof it has the power to indicate the medium in which instruction should 
"be imparted. But the Union Parliament has an overriding legislati%'e poirer to 
ensure that the syllabi and course of study prescribed and the medi-um selected do 
not impair standards of education or render the co-ordination of such standards 
either on an all India or other basis impossible or even difficult. Th-us though the 
powers of the Union and of the State are in the Exclusive Lists, a degree^ of over- 
lapping is inesutable. It is not possible to lay do-wn any general test which -would 
aiford a solution for every question which might arise on this head. On the one hand 
it is certainly' -ivithin the province of the State Legislature to prescribe sydlabi and 
-courses of study and, of course, to inaicate the medi-um or media of instruction. On 
"tbe other hand it is also tvitliin the power of the Union to legislate in respect of media 
-of instruction so as to ensure co-ordination and determination of standariL. that is 
to enstire maintenance or improvement of standards. The fact Aat the Union has 
not legislated, or refrained from legislating to the full extent of its potyers does not 
Invest the State tvith the po-^ver to legislate in respect of a matter assi^ed by the 
Constitution to -the Union. It does not, however, follow that even wathm the per- 
niiued relative fields there might not be legislative pro-visions in enactments tnade 
in pursuance of separate exclusive and distinct powers tvhich may conflict. 
Then would arise the question of repugnancy and paramo-untcy- which tnay has e 
jo be resofred on the application of the “ doctrine of pith and substance of the 
^P'lgned enactment. The validity of the State legislation on University education 
as regards the education in technical and scientific institutions not falling tMthin 
^4 of List I would have to be judged'having regard to tvhether it impmges on 
reserved for the Union under Entry 66. In othCT tvords the validity'^ of 
^^Si^lution would depend upon whether it prejudicially affects co-ordination 
determination of standards, but not upon the existence of some defimte Umon 
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l^islation directed to achieve that purpose. If there be Union I^islation in 
respect of co-ordination and determination of standards, that would have paramoimt- 
cy over the State law, by virtue of the fimt part of Article 254 (i) : even, if that 
power be not exercised by the Union Parliament the relevant legislative entries 
being in the Exclusive Lists, a State law trenching upon the Union field ^^•ould 
still be in\'alid. 

Counsel tor the University submitted that the porver conferred by Item No. 65 
of List I is merely a power to co-ordinate and to detemune. standards, i.e. it is a 
potver merely to esmluate and fix standards of education,' because, the expression 
“ co-ordination ” merely means evaluation, and “ determination ” means fixation. 
Parliament has therefore power to labiate only for the purpose of evaluation and 
fixation of standards in institutions referred , to in Item 66 . In the couhc of the 
argument, hotvever, it was somewhat reluctantly admitted that steps to remore 
disparities ^vhich have actually resulted firom the adoption of a regional medium 
and the falling of standards maybe tmdertaken and legislation for equalising stan- 
dards in hi^er education maybe enacted by the Union Parliament Ub are imab’.e 
to agree ^vith this contention for several reasons. Item No. 66 is a legislative head 
and in interpreting it, unless it is expressly or of necessity found conditioned by the 
words used therein, a narrow or restricted interpretation will not be put upon 
the generality of the words. Power to legislate on a subject tiiould normally 
be held to extend to aU ancillarj^ or subsidiary'matterssrhichcan fairly and reason- 
ably be said to be comprehended in tiiat subject. Again there is nothing either 
in Item 66 or ekewhere in the Constitution which supports the submission that die 
expression “ co-ordination ” must mean in the context in ■which it is used merely 
evaluation, co-ordination in its normal connotation means harmonising or bringing 
into proper relation in which all the things co-ordmated participate in a common 
pattern of action. The power to co-ordinate, therefore, is hot merely power to- 
evaluate, it is a power to harmonise or secure relationship for concerted, 
action. The power conferred by Item 66, List I is not conditioned by ^ 
existence of a state of emergencs' or tmequal standards calling for the e.xcrcise 
of the power. 

There is nothing in the entry which indicates that the po'irer to legislate on 
co-ordination of standards in instimtions of higher education, docs not includc the 
pots'er to legislate for preventing the occurrence of or for removal of disparities 
in standards. This power is not conditioned to be exercised merely upon the axistcnce 
of a condition of disparity nor is it a power merely to evaluate standards out not to 
take steps to rectify or to prevent disparity. By express pronouncement oCthe Con- 
stitution makers it is a power to co-ordinate, and of necessity, implied therein is the 
power to prevent tvhat tvould make co-ordination, impossible or difficult. The 
potver is absolute and unconditional, and in the absence of any controlling reasons 
it must be given full effect according to its plain and .expressed intention. It is 
true that “ medium of instruction ” is not an item in the legislative lisL It falb 
tvithin Item No. 1 1 as a necessary incident of the power to legislate on education : Jt 
also falls trithin Items 63 to 66. In so far as it is a necessary' incident of the po'.rers 
under Item 66, List I it must be deemed to be included in that item and therefore 
excluded firom Item ii. List II. How lar State l^blation relating to medium of 
instruction in institutions has impact upon co-ordination of higher education is ® 
matter which is not susceptible, in the absence of any concrete challenge to a spe- 
cific statute, of a cat^orical anstsur. Ivlanifestly, in imparting instructipns m 
certain subjects, medium may have subordinate importance and little bearing 
standards of education tvhile in certain others its importance will be vital, for- 
mally in impartmg scientific or techiiical instructions or in training students for 
professional courses like law, engineering, medicine and tlie like c-xistence of ade- 
quate text-books at a given time, the existence of journals and other literature, avaua- 
bility of competent instructors and the capacity of students to understand instrucuo.”-' 
imp^ed through the medium in which it is imparted are matters tvhicb hat's aa 
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important bearing on the effectiveness of instruction and resultant standards achieved- 
thereby. If adequate text-books are not available or competent instructors in the 
medium, through tvltich instruction is directed to be imparted are not available, 
or the students are not able to receive or imbibe instructions through the medium, 
hi \vhich it is imparted, standards must of necessity fall, and legislation for co’- 
cremation of standards in such matters would include legislation I'elating to medium 
of instruction. 

If legislation relating to tmposition of an exclusive medium of instruction 
in a regional . language or in Hindi, having regard to tlie absence of text-books and 
journals, competent teachers and incapacity of the students to understand the 
subjects, is likely to result in the lowering of standards, tliat legislation ivould, in. 
our juogment, necessai ily fall ividiin Item 66 of List I ana ss’ould be deemed to be 
excluded to that extent from the amplitude of tlie poieer conftned by Item No. 1 1 
ofListll" 

It must be obsen’ed, that these observations have been made by us on certain- 
absnact considerations rvhich have been placed before us. We have no specific 
statute the validity of ■which, apart from the one which .we will presently mention,, 
is challenged. 

Counsel for the State and the University invited us to express our opinion on.’ 
the question whether legislation which the State may undertake with a view to- 
rectify ‘the deficiency pointed out by us in interpreting section 4 (27), ■would beu 
within the competence of the State Legislature. What shape such legislation may 
take is for the State to decide. We have, hotvesxr, proceeded somewhat broadly 
to deal with what ■we conceive is the true effect of Item 66 in List I in its relation. 
to Item 1 1 in the List II in so far as the two items deal with the power of the Parlia- 
ment and the State Leghlature to enact laws in respect of medium of instruction. 

"We ate unable, however, to agree with the High Court that Act IV of 1961 
in so far as it amended the proviso to section 4 (27) is invalid, because it is beyond' 
the competence of the State Legislature. By the amendment of the proviso to 
section 4 (27), the Legislature purported to continue the use of Englisli as the mediium 
of instruction in subjects selected by the Senate beyond a period of ten years pres- 
cribed by the Gujarat University Act, 1949. Before the date on which the parent 
Act was enacted, English teas the traditional medium of instruction in respect of all 
subjects at the University Ie\xi. By enacting the proviso as it originally stood, the- 
University was authorised to continue the use of English as an exclusive medium. 
of instruction in respect of certain subjects to be selected by tire Senate. By the 
amendment it is common ground that no porver to provide an exclusive medium- 
other thair the pre-existing ihedium is granted. Manifestly, imparting instruction 
tlrrough a common medium which was before tire Act the only medium of instruc- 
tion all over tire cormtr>', caimot by itself result in lowering standards and co-ordina- 
tion determination of standards cannot be affected thereby. By c-xtending the- 
provisions relating to imparting of instruction for a period longer ■dran ten years 
through the medium of English in the subjects selected by the University, no' attempt 
''as made to encroach upon the powers of the Union under Item No. 66, List I. 

If the University have no pt wer to prescribe an exclusive medium, the enactment 
of Section 38'A which prescribes penalties for failing to cairt' out directions relating 
'0 the media of instruction rvill doubtless be not invalid. 

The order of the High Court relating to the invalidity of tire Statutes 267 
sr.d 209 cf the University in so far as they purport to impose " Gujarati or Hindi 

both as cxclvisive medium ” of instruction, and the circulars enforcing those 
^tutes must tlrcrefore be confirmed. 

, do not express any opinion on the alleged infi'ingement of fimdamental 
^§u.ts of tlxc petitioner rmder Articles 20 (r) and 3 ° (^) Constitution. We 

^«t aside the order of tire Hidi Court in so far as it declares section 4, clause (27), 
and section 38-A invalid. This i\-ill be, hnwever, subject to the intetyretation 
“ted by r-is upon tire relci'ant provisions, and the power of tire State Legislature to- 
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impose Gujarati or Hindi or both as exclusive medium or media for instructions 
in the affliated and constitutent colleges: ' ■ ' ^ 

The appellants rvill pay the costs of the respondents in the tsvo appeals. One 
iearing fee. ' , ' 

Subba Jiao, j . — ^^Vith the greatest respect, I cannot agree. The facts have been 
fully stated in the judgment of my learned brother, Shah, J., and I need not restate 
them. Two questions arise for consideration, namely, (1) whether the State Legis- 
lature has the constitutional'competence to mate a. law prescsibing an exclusive 
medium of instruction in the affiliated colleges, and (2) whether under the Gujarat 
University Act, as amended by Act IV of 1961, ' the said University has tire posver 
to prescribe an exclusive medium of instruction. 

The first question may be elaborated thus : Is the State Legislature ccmreieat 
to mate a law under Entry 1 1 of List II of the Seventh ‘'chedule to the Gonsthurion 
prescribing an exclusive medium of instruction in the affiliated colleges of the 
University? To put it in other words, can a State' law enable a Universiw to 
prohibit, expressty or by necessarj' implication, any media of instruction other than 
those prescribed by it ? Learned Counsel appearing for the University of Gujarat 
-and for the State of Gujarat, contend that the State Legislature has such a power 
under Entry 1 1 of List II of the Seventh Schedule to the Gonstituiidri, whereas learned 
■Counsel for the respondents, while conceding that a StateLegislzturc has the power 
to empower a University to prescribe a medium cf instruction, broadly contend 
that a State law tvhich prohibits the use of a medium of instruction, such as English, 
avliich is traditionally the exclusive current medium of instruction in the Universities 
of this country,anddirects the use ofaregionallanguage as the sole medium or ^ an 

additional medium of instruaion, along with other Indian languages, impinges 
directly on Entry' 66 of List I of the Seventh Schedule to the Constitution, since, u 
is said, tbe fixation of standard! and co-ordination on all-India basis is rendered 
•difficult, if not made impossible, by such a Srate law. 


Before I consider the impact of Entry 66 of List I, on Entry’ 1 1 of List II, 1 f 
-would be convenient to notice briefly the relevant principles of construction. 

•ed Ccunsel for the respondents contend that the principle of pith and substance 
no relevance to a case where one entry is made subject to another entry’; if 
the scope of one entry, the argument proceeds, a field of legislation covered by 
another entry is carved out, there is no scope for overlapping and, therefore, there 
is no occasion for invoking the principle of pith and substance in the matter ci 
interpreting the said entries; to meet such a situation, his further argument is, tnc 
Courts have evolved another principle of “ direct impact i.e., if a State latv lias a 

“ direct impact ” on an entry in the Union List, the said law falls outside the scope 
-of the State entry. Let us see whether there is any’ such independent doctrine of 
•construction in decided cases or in principle. The Judicial Gonunittcc, in Praju.tc 
Kumar v. Beni of Commerce, Khulnt^, had invoked the principle of “ piffi and sa^ 



promissory notes and banking, and Item 27 of List Il-thcrcr.f, namely, 'money- 
lending. The Judicial Committee held that the pith and substance C’f -Vt 
being money-lending, it came under Item 27 of List II and W.as not rendered 
invalid because it incidentally’ trenched ufion matters reserved to the Federal 
lature, namely, promissory notes and banking. At page 65 of the report the fcOot'’’- 
ing instructive passage appears : , 


“ But the overlapping of subjert-mattcr is not avoided by s-jbstituting three lists for tsro or r.-a 
Tsy arranging for a hierarchy of jurisdictions. ^ 

. , Subjects must still overlap and where they do the question must be ashed what_ in P'.th 
•substance is the effect of the enactment ofwhich complaint is made and in what list is its tret na-— - 
.and character to be found.” 


1. L.R. 74 I.A. 23: (1947) F.aR. 28; 1947 P.C. 60 (65). 

<1947) F.LJ. 34: (1947) 2 M.LJ. 6:A.I.R. 
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Then their Lordships proceeded to state : 

_ “ Thirdly, the extent of the invasion by the Provinces into subjects enumerated in the Federal 
List has to be considered. No doubt it is an important matter, not, as their Lordships think, because 
the validity of an Act can be determined by discriminating between degrees of invasion, but for the 
p^ose of determining what is the pith and substance of the impugned Act. Its provisions may 
advance so far into Federal territory as to show that its true nature is not concerned with Provincial 
matters, but the question is not, has it trespassed more or less, but is the trespass, whatever it be, such 
as to show that the pith and substance of the impugned Act is not money-lending but promissorv’notes 
or banking ? ” ox-/ 

It is clear from the said passage that the degree of invasion of a law made by virtue 
of an entry in one List into the field ofan entry in another List is not governed by a 
separate doctrine but is only a circumstance relevant for ascertaining the pith and 
substance of an impugned Act. This Court, in TAe Stc.(e of Bmbqy'w F.JV. Balsara^, 
has accepted that principle. There, the constitution?! validity of the Bombay 
Prohibition Act (XXV of 1949) was in issue. The question was whether that Act 
fell under Entry 31 of List II of the Seventh Schedule to the Government of India 
Act, 1935, namely, “ intoxicating liquors, that is to say, the production, manufac- 
ture, possession, transport, purchase and sale of intoxicating liquors ”, or under 
Entrj ig of List, I, namely, import and export across customs frontier, which is a 
dominion subject. This Court held that the pith and substance of the Act fell 
Under the former entry and not under the latter, though the Act incidentally en- 
croached upon the Dominion field of legislation. It was argued, inter alia, that 
prohibition of purchase, use, transport and sale of liquor would affect the import. 
The argument was advanced as part of the doctrine of pith and substance and was 
rejected on the ground that the said encroachment did not affect the true nature 
and character of the legislation- This Court again had to deal with the vires^ of 
the provisions of the Madras Prohibition Act in AS. Krishna v. The State of Madras^. 
There, the argument was that the said provisions were repugnant to the provisions 
of the existing Indian laws with respect to the same matter, to wit, Indian Evidence 
Act I of 1872 and Criminal Procedure Code (Ac! V of 1898). In that context 
the argument based upon impact of the former legislation on the latter was advanced. 
This Court rejecting the contention observed : — . 

" That is to say, if a statute is found in substance to relate to a topic within the competence ofthc 
L^islature, it should be held to be inlra vires, even though it might incidentally trench on topics not 
within its legislative competence. The extent of the encroachment on matters beyond its competence 
May be an clement in determining whether the legislation is colourable, that is, whethCT in the guise 
■of making a law on a matter within its competence, the Legislature is, in truth, making a law on a 
subject beyond its competence. .But where that is not the position, then the fact ofcncroachmcnt does 
not affect the vires of the law even as regards the area of encroachment. ” 

But it is said that the separate existence of the doctrine of “ direct impact ” 
'vas conceded in Union Gdliery Company of British' CoUmbia, Ltd. v. Bryden^. Tlicrc 
die question was whether section 4 of the British Columbia Coal Mines Regulation 
Act, 1890, which prohibited Chinamen of full age from employment in undcr- 
^ound coal workings, was in that respect ultra vir's of the Provincial Legislature 
inasmuch as the subject of “ naturalization and aliens ” was wiiliin tlie exclusive 
unthority of the Dominion Parliament conferred under section 91, sub-section (25) 
of the British North America Act, 1 867. On a consideration of the material factors 
ond On a construction of the relevant provisions, the Judicial Committee ebsened: 

But the leading feature of the enactments consists in this — that they have, and can have, no 
^^hcation except to Chinamen who arc aliens or naturalized subjects, and that they’ establish no 
Or r^iulation except that these aliens or naturalized mbjects shall not ivorfc, cr be allowed to 
vrk In underground coal mines within the Province of British Columbia.” 

After arriving at that finding, their Lordships proceeded to say : 

1m Lordships see no reason to doubt that, by virtue ofsection 91, sulvscction (25). the Legis- 

of tbe Dominion is invested with exclusive authority in all matters which directly concern the 


216 : (1957) M.L.J. (Crl.) 
•(19o7) 1 M.L.J. (S.C.) 59: {1957} 1 An.W.R. 


(S.C.) 59 : (1957) S.C.R. 399, 406 ; A.IJR. 1957 
S G 297. 
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rights, privileges, and disabilities ofthe class of Chinamen who are resident in the Provinces of Canada. 
They are also of opinion that the whole pith and substance ofthe enactments of section 4 ofthe Coal 
Mines Regulation Act, in so far as objected to by the appellant company, consists in establishing a 
statutory prohibition which affects aliens or naturalized subjects, and therefore trench tipon the exclu- 
sive authority of the Parliament of Canada.” 

This passage indicates that the Judicial Committee found that, in pith and 
substance, the impugned law affected the rights and privileges of Chinamen which 
subj'ects was within the exclusive authority of the Parliament of Canada. This 
judgment only reiterates the principle of pith and substance; and it does not in any 
way countenance a new' principle of “ direct impact ” outside the scope of the said 
doctrine. In Bank of Toronto v. Lambe\ the Quebec Act was attacked on two grounds, 
first that the tax was not “ taxation within the Province ” and secondly, that the 
tax was not a “ direct tax.” The Judicial Committee held that the Act was within 
the legislative competence of the Province. It was . observed therein : 

" If (the Judges) find that on the due construction of The Act a l^islative power falls within 
section 92, it would be quite wTong of them to deny its existence because by some possibility it may be 
abused, or may limit the range which othenvise would be open to the Dominion Parliament. ” 

The argument of anticipatory encroachment was rejected. This case was consi- 
dered and distinguished in Atiorn^'-General for Alberta v. Attormy-Gencral for Canada^ 
There, the Province. of Alberta passed an Act respecting “ the taxation of Bank”, 
imposing on every corporation or joint stock company, other than the Bank of 
Canada, incorporated for the purpose of doing banking or savings bank business 
in the Protince, an annual tax, in addition to any tax payable under any other. 
Act, of (a) i.per cent, on the paid-up capital, 'and (b) i per cent, on the reserve 
fund and undivided profits. The Board held that the proposed taxation was not 
in any true sense taxation “ in order to the raising of a revenue for Provincial pur- 
poses ” so as to be vsdthin the exclusive legislative competence of the Provincial 
Legislature under section 92 (a) of the British North America Act but was merely 
part of a legislative plan to prevent the operation wdthih the Province of those 
banking institutions which had been called into existence and given the necessary 
powers there to conduct their business by the only proper, authority, the Parlia- 
ment of the Dominion, under section 91 of the British North America Act. The 
Board in effect, therefore held that the Provincial Act, though couched ^ 3 
taxation measure, w'as a colourable attempt to prevent the functioning of the banking 
institutioiis the regulation whereof w’as the Dominion subject- The pith and suIk- 
tauce of the statute was not direct taxation or taxation within the Province within 
the meaning of section 92 of the British North America Act, but was one that fell 
under the Dominion subject of “ banking ”. The reason for this conclusion is 
fotmd at page 133 and it is as follows,: 

“ Their lordships agree with the opinion e^essed by Kenvin, J. (concurred in by Crochet, J.) 
that there is no escape from the conclusion that, instead of being in any true sense taxation in order to 
the raising of a revenue for Provincial purposes, the Bill No. 1 is merely part of a legislative plan 
to prevent the operation within the Province ofthosc banking institutions which have bon called into 
existence and given the necessary potvers to conduct their business by the only proper authority, the 
Parliament of Canada. ” 


That is to say the constitutional validity of the Bill was sustained on the ground 
that it was a colourable piece of legislation in respect cf a subject which in sumtance 
w'as_within the Dominion field. The Judicial Committee in coming to the con- 
clusion laid dosra the rules of guidance for ascertaining the true nature of a legisla- 
tion. Their Lordships premised their dkcussion svith the following statemtnt: 

** -It Is well established that if a given subject-matter falls within any 

subjects enumerated in section 91, it carmot be treated as covered b)’ any of those within section 9— 

And to ascertain whether a particular subject-matter falls in one class or other 
their Lordships laid down the following rules of guidance : 

(1) “ It is therefore necessary to comp^ the two complete lists of categories with a vae"' 
ascertai n i n g whether the legislation in question fairly considered, Ihlli pnr^ faii within seclioa 5 
rather than within section 92”. , 


1. LR. (1892) 12 A.a 575, 5B7. 


2. LR. (1939) AC. 117, 130, 133. 


1 ] GUJARAT UNIVERSITY V. KRISHNA RANGANATH MUDHOLKAR {Sltbba Rao, J.). 521 

(2) “ The next step in a case of difBculty will be to examine the effect of the legislation. ” 

(3) “ The objAct or purpose of the Act in question . ” 

It will, therefoie, be seen that the Judicial Committee did not lay down any 
new principle of direct impact ” de hors the doctrii e of piih and substance. The 
heav)', impact and crippling effect of an impugned legislation on a Dominion sub- 
ject was taken as an important indication of its colouiaole nature. The foregoing- 
discussion does not countenance the suggestion that apart from the doctrine of pith 
and substance, the Courts have recognized an independent principle of direct 
impact.” 

Noi can I agree tvuth the argument of learned Counsel that the doctrine of pith 
and substance has no application in a case where one entry in a list is expressly 
made-subject to another entry in a different list. In such a case it only means 
that out of the scope of the former entry a field of legislation has been carved out 
and put in the latter entry. That in itself has no bearing on the applicability or 
otheiwise of the doctrine. The position is exactly the same as in the matter of 
construing two entries in difientnt lists. Whether two entries are carved out cf 
one subject or deal with two different subjects the principle of construction must 
be the same: in either case the Court is called upon to ascertain under what tntry 
the impugned law falls. The doctrine of pith and substance only means that if 
on an examination of a statute it is found that the legislation is in substance one 
on a matter assigned to the Legislatirre then it must be held to be valid in its entirety,.' 
even though it may trench upon matters -ivhich are beyond its comprehension: 
sec The State of Bombayv. F.J^. Baliara^'axidA.S. Krtshnav. The State of Madras^. 'The: 
true character of the legislation is the criterion and its incidental encroachment on' 
either items is not material. If that be so, once we come to the conclusion that the 
impugned legislation squarely falls within one entry, its incidental encroachment 
'on another entry wheAer carved out of the former en try or has an independent 
e.xistence all through, will not make it any the less one made within the limits of 
the former entry. • . . .. ■ 

To summarize; When a question arises under tvhat entry an impugned legis- 
lation fails, the Court directs its mind to ascertain the scope and effect of the legis- 
lation and its pith and substance. Decided cases afford many criteria to ascertairt' 
its scope namely comparison of conflicting entries effect of ihf impugned legisla- 
tion, its object and purpose its legislative history, its colourable nature and similar" 
others — all or some of ^em tvould De usefid guides to get at the core of the legisla- 
tion. But no authority has gone ^o far as to hold that even if tht pith and substance- 
of an Act falls squarely within the ambit of a particular entry, it should be struck 
douTi on the specidative and anticipatory grormd that it may come into conflict 
t'lth a law made by a co-ordinate Legislature by virtue of another entry. If the 
impact of a State law on a Central subject is so heavy and devastating as to wipe 
out or appreciably abridge the Central field then it may be a ground for holding- 
^at the State la-w is a colotmable exercise of porver and that in pith and substancc- 
it falls not under the State entry but under tlm Union-entry. The case law, there- 
fore, does not warrant the acceptance of a new doctrine de hors that of pith and subs- 
tance. 

. In tlris context it will be useful to notice some of the well-settled rules of inter- 
pretation laid- dorm by the Federal Court and accepted by this Court in the matter 
of construing the entries. In Calcutta Gas Company v. The Slate of West ^engal^ 
't IS ohserv^ : 

_ ^ The p^-er to legislateis given to the appropriate Legislatures by Article 246 ofthe Constitution, 
t-. in tbe three Lists are only legislative heads or fields oflegislation : they demarcate the area 

,i®,^'°^_the appropriate Legislature can operate. It is also well-settled that svidest amplitude 
M given to the language of the entries. But some of the entries in the different Lists or in the ’ 
then ^3 sometimes may also appear to be in direct conflict with each other. It is 

^ the duty of th is Court to reconcile the entries and bring about harmony beuveen them 

478: (1951) 2 M.L.J. 141 : (S.C.' 59: (1957) S.OR. S93, 4C6 : A.I.R. 1957 

S C 297* 

.216 : (1957) M.L.J. (Crl.) 's! (1963) 1 S.C.J. 106 : .A.IJI. 1962 S.C. 
(S.C.) 59 : (1959) 1 An. W.R. 1044, 1049. 
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It may, therefore, be taken as a well-settled rule of construction that every attempt shotildbe made 
to harmonize the apparently conflicting entries not only of different Lists but also of the same List 
and to reject that construction which tvill roh one of the entries ofits entire content and make it nuga- 

With this background let me look at the two entries, namely. Entry ii of List 
II and Entr)' 66 of List I. The said Entries rdaii-; 

Enity 11 of List II. Education including Universities, subject to the provisions of Entries 63,64. 
€5 and 66 of List I and Entry 25 of List III. 


Entty 66 of List I. Co-ordination and determination ofstandards in institutions for higher educa- 
tion or research and scientific and technological institutions. 

We are not concerned "with the question of medium of instruction in regard to 
that part which has been specially carved out and included in Entries 63, 64 and 65 
of List I. The entire field cf education including Universities, subject to the excep- 
tions mentioned in Entry 1 1 of List II, is entrusted to the State Legislature. There 
cannot be education except through a medium or media of instruction. Educa- 
tion can be imparted only through a medium. To separate them is to destroy the 
concept; It is inconceivaole that any reasonable body of Constitution -n^ers 
would entrust the subject of medium of instructions to Parliament and education 
dehors medium to a State; it is like cutting array the hand that feeds the mouth. 
That no such separation was made in the case of elementary and secondary educa- 
tion is conceded. It cannot also be doubted that medium of instruction is also 
included in Entry 63 of List I relating to the specified Universities. If so much is 
conceded what is the reason for excluding it from the University education in Entry 
II of List II. There is none. Conversely, the express terms of Entry 66 of List I 
does not prime facie take in the subject of medium of instruction. The phrascolo^ is 
rather wide but none the less clear. Let me look at the two crucial expressions 
■“ co-ordination ” and “ determination of standards.” The contenticn of learned 
Counsel for the appellant that the composite term means fixing of standards for the 
purpose of correlacion and equating them if they vary, appears to be plausible, 
but is rather too restrictive and if accepted makes the role of Parliament that of a 
•disinterested spectator. It must be moie purposive and effective. The interpreta- 
tion sought to be put upon it by learned Counsel for the respondents, namely, 
under certain circumstances the Parliament can make a law displacing the medrom 
■of instruction prescribed by the State law by another of its choice, cuts so deeply 
into the State Entry that it cannot be countenanced unless the Entry in List I is 
clear and unambiguous. “ To determine ” is “to settle or decide or fix”. The 
expression “ co-ordination ” is given the following meanings, among others in the 
dictionary: “ to place in the same order rank or division to place in proper posi- 
tion relatively to each other -and to the system of which they form parts: to act m 
comoined order for the production of a particular result .” That entty enables 
Parliament to make a lasv for ihdng the standards in institutions for higher educa- 
tion for the purpose of harmonious (x>-ordination of the said institutions for the achie- 
vement of the desired result, namely, the improvement of higher education. 
The repression “ co-ordinaticn and determination of standards ” is a composite 
term and the fixing up of standards for .Ae purpose of co-ordination docs not 
necessarily involve a particular medium efi nstruction. To illustiatc: education 
cannot be imparted effectively without books, professors, students, equipment, 
buildings, finan ce, proper medium of instruction, etc. All the said matters admitttd- 
ly are comprehended by the word “ education ”, for they are the ncccsmr>* con- 
comitants of education. It would be imrcasonablc to hold that all the said matteis 
Pall under the heading “ co-ordination and determinatiem of standards ’ for 1 
it was so held, tlic entry “ education ” would be robbed of its entire content, n 
such a cast the principle of harmonious construction should be invoked an 
demarcating line draivn; the clue foi drawing such a line is found in the wwd c 
■ordination.” So undefstood the State can make a law for imparong 
and for maintaining its standards ;• whereas Parliament, can step in only 
prove the said standards for the purp>ose of cc>-ordinauon. The standards 01 s .. 
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Universities may fall because of the deficiency in any of the aforesaid things. Parlia- 
ment may make a latv providing for facilities in respect of any 01 all the aforesaid 
matters so that the backevard universities may pick up and c ome to llie level of other 
advanced Universities. It may also make a law for raising the general standards 
of all the Univeisities. The law made by Parliament may determine the general 
standards in respect of the said and similar matters and provide the necessary 
financial and other help to enable the Universities to reach the level prescribed. 
It may also be that the said law may provide for a machinery to enrich the language 
adopted as a medium of instruction by a particular university so that it may oecome a 
useful vehicle for higher education and for technological and scientific studies. 
If the pith and substance of the law is “ co-ordination and determination of stan- 
dards ” its incidental encroachment on themediumof instruction lor the purpose of 
emiching it may probably be sustained. But in the name of co-ordination it cannot 
displace themedium of instruction, for, hi that event, the encroachment on the subject 
of education is not incidental but direct. For the said entry does not permit the 
making of aity latv which allows direct interference by an outside body with the 
course of education in any university, but enables it generally to prescribe standards 
and give adventitious aids for teaching the said standards. In short, the role of a 
guardian angel is allotted to Parliament so that it can make a law providing a 
machinery to watch, advise and give financial and other help, so that the Universities 
may perform their allotted role. The University Commission Art ss'as passed in the 
implementation of such a role. So i-nderstood there cannot be any possible 
dichotomy betrveen tire two entries. 


The scheme of the Constitution also negatives the idea of legislation by Parlia- 
ment in respect of medium of instruction. When the Constitution tvas passed, there 
t\ere many fairly well-developed languages in aifferent parts of our country and they 
tvere mentioned in the Eighth Schedule to the Constitution. At that time, English 
"as the medium of instruction at all levels and was also the official language of the 
administration. It was accepted on all hands that English should be replaced at all 
levels, but the process should be phased. Article 343 of the Constitution declares 
that the official language of the Union shall be Hindi in Devanagarr script and it 
permits the use of English for all official purposes for a specified period. But in 
the case of education no such go-slow process was indicated, presumably, because 
It Was left to the -wisdom of the Legislatures of States and educationists to work 
oat the programme for smootlr transition. But the insistence on the replacement 
of English by Hrndi for all official purposes, the recognition of regional languages, 
me omission of English in the Eighth Schedule, the directron under Article 351 that 
Hirrdi should be enriched by a process of assimilation from the languages speci- 
in the Eighth Schedule and from Hindustani, all indicate that the makers of 
me Coiistitution were cordident that the regional languages were rich or at any 
resilient enough to be or to become convenient vehicles of instruction at all 
£vels of education. That is why no express reservation was made for replacing 
.^Siis^hy regional languages by convenient stage''. It may, therefore, bV accepted 
^at the makers of the Constitution thouglit that the specified regional languages 
muldbe suitable vehicles of instruction, though it may equally be conceded that 
require to be enriched, to meet the demands of higher education. In this 
pntext Entry 66 of List I inustbe construed on the assumption that the regional 
anguages would be the media of instruction in all the universities, and if so 
orutruedtlic lats- fixing the standards for co-ordination camrot displace the medium 

01 instruction. 


look at it from a difiTerent angle. It is contended that English -is the 
o'rt? pO^.^odium of instruction throughout the country, that following the example 
jjjg _ "jimat UnK’crsity other universities might follow suit, that consequently 
^ steep fall in the standards of higher education, and that if the argu- 
fino accepted, Pailiamentwouldbeahelplcss spectator witnes- 

^IdS^ °obacIe. In effect, on the appellant’s construction, the major part of the 
co-ordination would be wiped out. This in effect^vas the argument of learned 
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Counsel for the respondents though couched in different phraseology. This is another 
way of saying that the pith and substance of such legislation made Dy a State prohibi- 
ting the use of English falls not under the subject of “ education ” but under the 
entry “ co-ordination ”. This argument* though appears to be attractive, is with- 
out legal or factual basis. If the pith and substance of the impugned law Ls covet ed 
by the entry “ education”, the question of effacing the Union entry does not arise 
at all. It is an argument of policy rather than a legal construction. The simple 
answer is that the Constituent -Assembly did not thinh fit to entrust the subject of 
medium of instruction to Parliament, but relied upon the wdsdom of the Legislatures 
to rise to the occasion, and enact suitable legislation Factually, except in Gujarat, 
w'here the Legislature introduced Gujarati as the exclusive medium of instruction 
by an accelerated process all other States are adopting a go-slow policy. Tho^h 
that circumstance in my view, has no relevance in construing the relevant provisions 
of the Constitution theie is no immediate danger of all the other States abolishing 
English as an additional medium of instruction. I rvould'prefer to accept the natural 
meaning of the rvoid “ education ” than to stretch the expression “ co-ordiiration 
to meet a possible emergency when all the States, following a policy adopted by a 
State might set their face against English. .That apart, the picture drawn by learn- 
ed Counsel is rather extravagant. It presupposes that but for the continuaiicc of 
English as one of the media cf instruction, education is bound to fall in standards 
and co-ordination may become impossible. But our Constitution-makers did not 
think so, and they did not provide for the continuance of English in the Universities. 
Further, the standards can be maintained, perhaps with some trouble and expense, 
hy imparting education through other media of instruction, provided the langua^ 
are suitably enriched. The State Legblatures, and more so the universities, can be 
relied upon to make every reasonable attempt to maintain the standards. It cannot 
be assumed that the State Legislatures would function against the best interests m 
University education, svhile Parliament can safely be relied upon to act always iti iC 
interest. All the legislative bodies under our Constitution are elected on adult fran- 
chise and this Coui^ rightly presumes that they act ^s’ith wisdom and in the interets 
■of the people they respiesent. If the Legislature of a State could in a particular 
instance act precipitately by replacing English by a regional language, Parli^cii 
also in its wisdom, if it has power to do so, may rut the Gordian-knot by replacing 
English by Hindi in all the Universities. It is after all a constitutional choice o 
institutions to implement a paiticulai purpose and "it is therefore the duty of this 
Court to interpret the provisions of the Constitution uninfluenced by ephemcim 
local conditions and situations. I would, therefore, hold that Entry 1 1 of List 
takes in the medium of instruction and that it is not comprehended by the phrasw* 
logy of Entry 66 of List I of the Seventh Schedule to the Constitution. It follosss tha 
the State Legislature can make a law empowering the University to prescribe a 
regional language as the exclusive medium of instruction. 

The next question is "whether imder the pro'visions of the Gujarat Uni'W*^ 
Act, 1949, hereinafter called the Act, the University has the power to 
language as the exclusive medium of instruction ; or to state it differently, "’?*^**^ 
the University had power to prohibit, expressly or by necessary implication, the 
of any language other than that pr escribed as the mediirm of instruction. 

At the outset it would be convenient to notice briefly the scheme of 
that the relevant provisions may be construed in their proper setting. 

Act, the Chancellor and the Vice-Chancellor of the University, andthe , 

of the Senate, the Syndicate and the Academic Council of the University comti 
body corporate by tire name of “ The Gujarat University ”. It is ® 
afirliating University. It has inter alia powers to pnovide for 'tistruction, tcira s 
and training in different branches of learning and courses of study; to hold 
nations and confer degiees ; to control and co-ordinate the activifics V?’ 
institutions connected with the University ; and to do all acts and things mci ® 
to the said powers. The said purposes arc carried out through three instrum 
lities, namely, the Serrate, the legislative body, the Syndicate, the exccuuvc, an 
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Academic GocBcil, which is ;«P“^“'o|’^So“r4“ h'ead°of S 

Rations of the J*'Sdtanccs; and .he Academ^^^^ 

Thp Senate oasses Statutes , the Syn ^r,i-rii<;ted to them affairs 


The Seuatepasses Statutes ; ^he entrusted to them respectively.^ 

CeS^r 

control. , t^mvkionsofthe Act. Clause 

With this background let me look at 

(i) of section 4 courses of study as it to lay 

Gaining in such bran^^ of le^mg ledge ; the 

provisions for research ^J^^g^^^J^^various examinations ; ^^^^nina^ns and 

W the courses of institutions; dattse (to), to hold 

teaching in colleges or re other academic p^^^per 

confer degrees, Ij^titutions and to take ; clause (i5)» 

inspect colleges - 5^^ehin«* or tiaining are mam r-_„„eial aid to affiliated 

standards of imtruc ^ ^ ^tivities of, and to give things 
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it can equally prescribe a sole medium if it thinks that for the proper instruction a 
particular language is the most suitable medium. A perusal of the earlier Bombay 
statutes and similar statutes of other. Universities of tlris country indicates that the 
said Universities prescribed the English medium only in exercise of similar porvers 
conferred on them. If this fundamental power to prescribe the medium is denied 
to the Universities, the substratum of their autonomy and utility under the Act will 
largely be jeopardized or affected. To illustrate there may be 20 colleges affiliated 
to a University ; if the University cannot prescribe a sole. medium of instruction for 
all the affiliated colleges, each one of them may adopt a different language as its 
medium, rvith the result that there will be chaos in the sphere of higher education. 
If such a power does not exist, how is it possible for a University to hold examinadons 
in a particular medium ? It will be forced to hold examinations in all the different 
languages chosen by the affiliated colleges. Though the statute confers a plenary’ 
power on the University to hold examintaions and confer degrees, it will not have 
the power, if the construction suggested by learned Counsel for the respondents be 
adopted, to hold examinations in the language chosen by’ it. But it is suggested that 
though it has such a power, it must exercise it reasonably so as to satisfy the needs of 
the different colleges affiliated to it. I do not see how, if the University has the power 
to hold examinations in one language the exercise ‘of that 'porver could become tm- 
reasonablc if affiliated colleges those 'to ply their own course in utter disiegard cf 
the. opinion of the University. Be that as it may I have no hesitation in holding that 
the University has the implied power to prescribe for the purposes of higher education 
a number of media of instructions or even a sole medium of instruction to tlic 
exclusion of others. 

It is then said that clause (27) confers an express poyver on the Univereity to 
prescribe a medium of instruction and, therefore, svbatever implied power it may 
have in its absence it can no longer be exercised under the Act. As much of the 
argument turned upon the construction of , this clause, it would be convenient <0 
read it : • . 

Clause (27) : (The University shall have the power) to promotethedcs’clopinent pfthe stu^of 
Gujarati and Hindi in Devanagari script and the use of Gujarati or Hindi in Devnagari script orbotn 
as a medium of instruction and ocamination : - • - 

Provided that English may continue to fae the medium — 

(i) of instruction and examination for such period as may from time to time be prescribed by 
the Statutes until the end of May, 1966 in respect of such subjects and courses ofstudy asmay be so 
prescribed. ' 

• »• * 

It is said that this being the express potver conferred upon the University in 
regard tc the prescribing of a medium of instruction, it can only exercise the said 
power within the four corners of the said clause, and that under that clause the 
University can only provide for Gujarati or Hindi or both of them in addition m 
other mediiim or media of instructions. To put it in other words, the argument is 
that the University has no power to provide for an exclusive medium of instruction, 
but it can only prescribe the said languages as additional media.' This argument 
is sought to be reinfoiced by a comparison of the indefinite article mod in tlic 
substantive part of the clause and the definite article used in the proviso ihercm- 
"While the substantive part of the clause says that the University has the poster 
to piomote the development of the study of Gujarati and Hindi in Devana^n s<mp 
and the use of Gujarati or Hindi in Devanagari script or both as a medium oS im 
struction and examination, the proviso says that Enelish may continue to bc^t c 
medium of instruction and examination.* The use of the indefinite article 
in the substantive part of the clause in contradistinction to the definite article 
used in tliepro\’iso,theargumentprccceds, is decisive of the question tlmi 
sity has no potv'cr to prescribe Gujarati or Hindi as the medium t.e., the 
medium, of instruction in the University. I do not find any’ merits in tltis 
Clause (27) does not exhaust the power of the University to provide for a m- ' ' 

that power is implicit in clause (i) of section 4 and other clauses thereof a r 
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mentioned. Clause (27) confers an additional potver on the University to pro- 
mote the development of the study of Gujarati or Hindi in Devanagari script and 
the use of them as medium of instruction and examination. This is a composite 
power. It enables the Uni<-ersiry not only to develop the study of the said languages 
but also to use them as media of instrucrion. There is an essential distinction bet- 
ween the e.xprepions “ providing ” and “ promoting To promote the develop- 
ment of thejsaid langu?.ges means to further their growth. It also implies some 
action anterior to the existence or cccurrcnce of the thing promoted. The power 
of promotion confers upon the University the power to prescribe adventitious aids 
for the purpose of promotion. To illustrate, Gujarati or Hindi is not the medium 
of instruction in the University; the said languages have not got sufficient vocabulary 
to express scientific and technological concepts ; there are no professors who are 
trained to teach the said subjects in those languages ; there are no books in the 
said languages of a standard approptiate to the needs of higher education. The 
University can certainly help, financially or otherwise, to enrich the said languages 
so as to make them suitable vehicles for conveying scientific and technological 
ideas. It may provide for intensive training of the professors and lecturers in. 
those languages to enable them to have sufficiem knowledge for communicating 
their ideas in those languages. It may give concessions in fees, etc. for smdents who 
take those languages as their media of instruction instead of English or any other 
languages. It may start a pilot college where the medium is only any of those two- 
languagcs. It may in extreme cases prohibit the use of any medium oilier than the 
said tw’o languages. There are many other ways of subsidizing and helping the 
promotion of the said languges. That apart, clat;se (27) does not deal only with 
instruction, but also with c-xaminarion. Should it be held that the power cf the 
University to prescribe a medium of instruction is derived only from clause (27), it 
should also be held that the power to prescribe a medium cf instruction for exami- 
nation is also derived therefrom. If so, it w'ould lead to the anomalous position 
of the University not being in a position to hold examinations in any language other 
than the said two languages, while in the case of instruction, the affiliated college.*:, 
if the argument of learned counsel for the respondents be correct, will be able to ■ 
instruct in media other than the said two languages: the University will be absolutely 
powerless to examine the students of a college through the medium chosen by it. 

It is, therefcrc, obvious that clause (27) docs not in anv way replace or even curtail 
die undoubted power of the University to prescribe a medium of instruction of its . 
choice, but onlv confers. an additional power and a correlative duty m promote- 
diese two languages. If so i nderstood, tfc proviso also squarely fits in the scheme. 

the proviso says is that English may continue to be the medium of instruc- 
tion and examination in such subjects and for such period until the end of May, 
1566. It is enacted as a proviso to clause (27), as, but for that proviso, English 
continue to be a medium of instrucrion, but it cannot be /As medium or rhe 
Wlc medium of instruction, for there is a duty cast on the University to introduce 
One or other of the aforesaid two languages as medium of instruction. The proviso 
enables the University to postpone the introduction of the aforesaid languages ss 
media of instruction for a prescribed period. In this context, the argument based 
^he use of the indefinite article in the substantiv'e part of the clause and of the 
definite article in the proviso may be considered. The use of the indefinite article, 

“ shows that the power of the University is only to prescribe an additional 

emumj fer otlienvisc the L^slature would have used the words “ /fe medium 
^ It has done in the proviso. Grammatically the definite article '• the ' could 
aot have been used in the substantive part: rhe definite article is used only to mark 
i- object as before mentioned or already known or contcxmally pariiculanzc . 

'-t IS wby in the proviso the definite article is used in the context of the English 
nguage which is already in the field as the exclusive medium of mstrucuon. • 
substantive part of clause (27) the Legislature vs'as providing lor ^.n 
0- power to promote one or other of the nvo languages mentioned therein 
E^Ui of them. In that cuntext when different languages, which can aUernativdy 
prescribed, arc mentioned, the appropriate article can only be the indefinite • 
SCJ — . » ■' 
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article. If the argument of learned counsel for the respondents be accepted, it 
may lead to a more serious anomaly, namely that after the prescribed period in 
the proviso the Universiw becomes powerless to introduce any language other than 
Gujarati or Hindi as medium of instruction and examination. This difficulty is 
sought to be met by the contention that the power to continue English as a medium 
of instrticrion after the period prescribed in the proviso, is necessarily implied in 
the proviso . The doctrine of necessary implication as applied to the law of statutory' 
■construction means an implication that is absolutely necessary and unavoidable. 
It is not implication by conjeemre. I would be attributing to the Legislature an 
ineptitude in drafting if I should hold that such an important power of prescribing 
a medium of instruction is left to be implied by construction. It tvould also be 
against the natural meaning of the phraseology used in the proviso. The Legislature 
in enacting clause (27) of section 4 must be deemed to have had knowledge that the 
University has prescribed English as the medium in exercise of the pow'ers vested 
in it and with that knowledge the Legislature proceeded to enact in the proviso 
that the University could continue English as the sole medium for a prescribed 
period. The proviso, therefore, was enacted on the assumplicn of an existing power: 
it was not conferring the power for the first time. Should it be held that the proviso 
•conferred the potver on the University to prescribe English as a medium for the fct 
time, it should also be held that the University could not prescribe any medium 
■other than English, Hindi or Gujarati after the period prescribed in the proviso. 
But, on the other hand, if clause (27) is construed in the manner I have done, t.<., 
it is only a power conferred on the University in addition to its existing power to 
prescribe a medium or media of instruction, the relevant provisions fall into a piece. 
The University will then have powers, to prescribe any medium or media, to pro^' 
mote Hindi and Gujarati, to introduce the use of Hindi and Gujarati, to continue 
English as the sole medium of instruetion for the prescribed period and after uic 
said period has run out to prescribe English or any other language as the medium 
of instruction in addition to Hindi or Gujarati. If the artificial construction sug- 
.gested by the respondents be accepted, the Legislature should be held to have 
deprived tiie University not only of its power to discontinue English as the medium 
of instruction but also to have prevented it from introducing any medium other 
than English, Hindi or Gujarati. For the aforesaid reasons I would hold that clause 
(27) of section 4 of the Act gives only an additional power and it docs not derogate 
form the impli^ power derived from other provisions of the Act. 

Some argument is advanced on the basis of section 18 (i) (xw) of the Act, 

■ which reads : 

“18. (1) Subject to such conditions as may be prescribed by or under the provisions of this 

. Ac^ the Senate shall exercise the following powers and perform the folloiving duties, namely : 

• • • • ■ • • * 

(rip) to make provision relating to the use of Gujarati or Hindi in Devanagari script or both as 
.-a medium of instruction and examination”. 

Learned Counsel for the appellant contends that while clause (27) of section 4 
confers a power on the University, clause {xiv) of section 18 (i) confers both a power 
and a duty on tire Senate to provide for the use of Gujarati or Hindi in Devanagan 
. script as medium of instruction and examination. Learned Counsel for the rcspwn* 

• dents again emphasize upon the use of the indefinite article in thc_said clause, 
cannot agree with either i.f the two contentions. IVhen a power is conferred on 
the University to promote the said two languages as medium of instruction, pm- 

■sumably for public good, there is a correlative duty on the University to cxcrci^ 
that power. The fact that under section 4 only powers arc a nferred, 
under section 18 both powers and duties arc mentioned, docs not make much di 
’rence in a case where a power is conferred for public good. TUc statute 

• expressions, namely, “provide”, “prromotc”, and “make a provision.”^ 

statute the powers of the University can only be exercised through the instrumc ^ 

. lilies of the University in the manner prescribed. In section i_8 the wotds u- 
- are neither “provide” nor “promote” but “to make provision” indicating tn / 
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THE SUPREZvIE COURT OF INDLA,. 

(Civil Appellate Jurisdiction). 

Present ; — B. P. Sinha. C/iirf Justice, S. J. Imam, K. Subb.a Kto, 
K. N. Wanchoo. J. C. Shah and N. Rajagopala Ayyangar, JJ. 

Swami Motor Transpcrls (P.) Ltd. and anodier . . AppellcnU* 

V. 

Sri Sankarastvamigal Mutt and another . . Respordcn's. 

The Adi’ccate-General fcr the State of Afadras and onather . . Inltnerxis, etc. 

CoTistitulvm of Indie (1950), Article 14 — Rcascreble classificcthn — Principles — Articles 19 (1) (g) csi 
31 — Article 19 (1) (g) extends to concrete ets tcell as chstrcct right to prvperij. 

Madras GSy Tenants Protection Act {III cf 1920) as ernended by Act {XIII c/’1950) — Oije^ of the Ad — 
Xct only to protect the tenants of residential bnildings bit also cf nor.-rtsiderJial hnldings — Section 9—Pdghl jo 
parduise the land — Amending Act {XIII of 1950) icithdrcming the benefit extended to mm.-rtsideniicd brings in 
ore locality — It aficcts right to property — It invoices violation cf Article 14 and Article 19 (1) (g) cr Ari-Ae 31 Cj 
the Constitution. 

(1) There is always a presumption in favourofthc constitutionality of an enactment and the 
burden is upon him who attacks it to show that there has been a clear transgression of the constitutional 
principles ; 

(2) it must be presumed that the Legislature understands and correctly appreciates tbentrf 
of its own people, that its laws are directed to problems made manifest b}- experience and that its 
discriminations are based on adequate grounds ; 

(3) in order to sustain the presumption of ooastitutionalits' the Court may take into considera- 
tion matters of common knowledge, matters of common report, the history of the times and may assume 
every state offacts which can be conceived existing at the time of legislation ; and 

(4) wlule good faith and knowledge of the existing conditions on the p^ of a Legislatiw aie 
to be presumed, if there is nothing on the face of the law or the surrounding cirimmstanccs brou j-t to 
the notice of the Court on which the classification may reasonably be regaled as based, the 

tion of constitutionality cannot be carried to the extent of always holding that there mtut be si^ 
undisclosed and unknown reasons for subjecting certain indiWduals or corporations to hostile or oa- 
criminating legislation. 

Thesaid propositions are subject to the main principle ofclassification, namriy, that classifical^ 
must be founded on intelligible diScrentia and differentia must have a rational relation “ 
object sought to be achiei'ed by the statute in question ; and that the classification may be founced ca 
different bases, such as, geographical, or according to objects or occupations or the like. 

The object ofthe Amending Act (XIII of 1959) was to protect the tenants not only 
houses in the City of Madras but also ofoihcr buildings in that City. Thepirr.Tsiomofthc^^iacqm 
Act also, apply both to residential and non-rcsidential buildings. So too the 1935 Act. 
when in the “ Objects and Reasons ”, attached to Act {XIII of 1950) the authors ofthat 
thatitwas enacts srith the main objcctof safeguarding the tenants from eviction fromresicm ’ 
quarters, they were only emphasizing upon the main object bat were not excluding the opn^tica * 
that Act to non-rcsidcntial buildings. So it is not correct to state that the object ofthe Act rs oniv 
protect the tenants of residential buildings. 

It is true that population alone caimot be a basis for the classification made under the 
concentration of large population is generally found only in toivns where there arc 
industries. Though it is possible that a smaller town with a lesser population may a5r° iuve c. 7 
industries and commercial activities, that is an exception rather than the rule. Bat in 
Gazetteer supports the as-crmcat made by the State that the municipal towns selected lor prv- 
fcrcntial treatment are more ad\-anced commercially than other tmvns in the State. 

There arc real differences between non-residential buildings in the tmvn of ^Iadurai, 

Salem and Tiruchirappalli and those in other towns of the Madras State which base rcasoni 
nexus to the object sought to be achimed by the Act. 

The phraseologN'uscd in Article 19 (1) (/) isnvidc zndprimafceicittskesisiitss\vccp 
_and_ concrete ri^ts of property. To suggest that abstraa rights of a citizen in proji'crtj- 
mfringed by the State, but his concrete rights can be, is to deprive .Article 19 (1) if) of teal 

ArficleSl (1) iscouchedinan^ativeform. Itsav-stbatnopeironshallbcdcpnvedofUtspr^^. 

sas-c by authority of law. In effect it declares a fundamental right against deprivation 
by executive action, but it does not cither expressly or by necessary implication take . U « 

limitations implicit in Article 19 (1) (f) of the Constitution. The law in Article al (1/ rn*-- 

valid law and to be a s-alid law it must stand the test of other fundamental rights. 

.Alaw depriving a person ofhis property would be bad tmless it amounts to a rcasi^ble ttstn.t^ 
in the interest ofthe general public or for the protection ofthe interests ofS cheduledTnaes. — , 

26th September, l?^. 


•GA. Nos. 228 and 229 of 1952. 
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impugtied Act, proceedings instiu-tcd under the provisinns of the principal Act 
relatiug To ncn-residential biddings situated in towns other than those preffircd 
Wt.uid abate. The appellants filed r pedrion under Anicle 22.6 of the Gonsdrution in 
the Hiah Crurt of Judicature at Aladrasfor the issneof a writ o^inorMan'JS directing 
the District Mnnsif to dispose of the pediion in accordance with the provisions of 
section 9 x.f the principal Ad, as it stood before its amendment fay Act XIII of 
igfio. 

In Civil Appeal No. 2zq of 1962 the subject-matter is a site, being st rvev Xo. 
74, Railway Road, Tanjc-re, beicntdn" to the first rejx-ndent to ilfis appeal. The 
appellant's faiher erecu ed a least deed in fjvour of the first respondent in respect 
of some pans of the said site; the lease deed contained a chitse ‘ri.dng an cplitn to 
the tenant 10 renew the lease fer a further period of 10 years. It is alleo'ed that 
the appellant's father had erected substantial structures at heavy cost on the site 
even bdbie the said lease as he was in possession of the said rite as a tenant under the 
predecessor of the first respondent. After the expiry of 10 years, the appellant s 
ftther exercised the option and continued to be in possession of the pii.jterty as 
tenant. Th- first respondent filed a s.’it (O.S. No. 315 of 1950) in the Oottrt of 
the District hi .nsif, Tanjore, for evicting the appeliant ftom the projteny, and ob- 
tained a compromise decree dated loth-januaiy, 1952. Dnder the comprom^ 
decree the tenancy was extended to 12 years firom 1st January, 1952 and after the 
expiry of that peried the first respondent was entitled tc execute the decree andtaie 
possession of the site after remevring the superstructures. Subsequently, as alf^dy 
noticed, the provisions of the principal Act were extended to the Town of Tanjore. 
Thereupon, ie appellant’s father filed O.P. No. 43 of 1956 in the Court of the 
District hlunsif, Tanjore, for an order directing the first respondent to convey the 
site in his favour on payment of the price to be fixed by the Ccurt. As in the 
case, in this case also the proceedings dragged cn till the .Act of 1953 was passed. 
The' appellant filed a perition under Article 226 of the Constiturion in the High 
of Jt feature at hladras ftr the issue of a writ of viasdc’RZS directing the Distnet 
Mun^, Tanjcre, to dispose of the application in accordance with the provisions of 
the principal Act prior to its amendment by -Act XTII of 1060. 

In both the peridv.ns the appellants attacked the constirudonal validi^' of Act 
Xni of 1960. The High Court, by a common order, uphold the- constitutional 
validity of the said Act foUowing the decision of a Division !^nch of the same Court, 
in SwaminaSkan v. SurAaraK Thr se ttvo appeals, as aforesaid, have been preferred on 
certificate issued by the High Court. 

hir. -A.AA ATswanatha Sascri, learned Counsel for the appellants in^beth dut 
appeals, raised before us the following points: (i) The iqfio .Act infringes the funda- 
mental right of the appellants under .-s^cle 14 of the Consun.tiun for ttvo reasons, 
namely, (i) while the object of enacting the i960 -Act was for safeguarding tenan'-S 
from eviction fr.,m residential buildings, its provisions introduce a claMincausn 
between non-residential buildings in different mi.nicipal areas and gives relief 
tenants cf non-rerideniial buildings in some towns and refuses to give the saiue rdj' 
to similar tenants of such buildings in orher towns in the State and such a cteiu- 
cation has absolutely no rdcv’ance 10 the object soi-ght to be achieved by* Afi, 
and fii) the i960 -Act makts a distinedon between non-residential buildings in 
hladias, Salem, hladurai, Coimbatore -md TimchircpoUi on the one 0^“° an 
those in O her towns, including Tanjore, on the other and giv cs protccticn -c ' 
tenants c f such huUdingr in the former' group and denies the same to tenar. 
similar buildings in the latter group, though tIk alleged differences between me - ' 
sets of localities have no reasonahle i elation to the object sought to be acm^ 
namely, the protection of tenants who have built substantial structuics 0 
evirtion. (2) The i960 -Act also offends Articles ig (i) {/) and 31 (i) ° ^ 

Constitution as it is not a reasonable restriction in the intcrest of the 
the propiietaiy lights acquired by the appellants under the earlier Act Ai-' 


1 . lA-R. ( 1961 ) 2 .Iad. 976 : ( 1951 ) 2 435 . 
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•of tlie poAver so confeired. the State Government issued on 28th Maich, 1956.. a 
notification extending the principal Act to the municipal town of Tanjore. Th; 
result of the notification tvas that tenants like the appellants who wcie tenants cf 
land over which they had put up non-residcntial buildings acquired a tight to ask 
for compensation for the buildings so erected on ejectment or to apply to Court for 
directirg the dectee-holdei to sell the land to the tenants after fixing the price in 
the manner preset ibed in the Act. This Act was also extended to tarious other 
totsns like Madurai, Coimbatore, Salem and Tiruchirappalli. 

The Legislature again changed its mind and passed Act XIII of 196c. By 
-section 3 of that Act the following amendments were made in section 2 of the princi- 
pal Act : 

" (i) for clause (I), the follmsung clause shall be substituted, nanjcly : — 

(1) * Building’ means any building, hut or other structure, tvhether ofmasonrj’, brids, wood, 
mud, metal or any other material whatsoever used-^ 

(i) for residential or non-residcntial purposes, in the City brMadras, in t^ municipal towns 
-of Coimbatore, hladurai, Salem and Tiruchirapalli and in any village within 15tc miles of the City 
•of Madras or of the municipal tow-ns aforesaid and 

(ii) for residential purposes only, in any other area, and includes the appurtenance thereto. 

Section 9. — E\-cry proceeding pending before any Court, other than a proceeding relating to any 
Jiroperty situated in — 

(i) the City of Madras, 

(ii) the Municipal towns of Coimbatore, Madurai, Salem and Tiruchirappalli, and 

(iii) any village within five miles of the City of Madras or of the municipal tow^ 
aforesaid, on thedateofthepublicatioaofthis.4ictmthe Fort St, George Gjorfifandmstitutcdnmctte 
provisions ofthe principal Act, shall in so far as such proceeding relates to non-residential buildirsti 
abate and all rights and privileges which may have accrued immediately before such date tp any pepg 
inregjectofanypropertysituatedmanyareaotherthantheareas'refcnTd to above by virtue 01 tJ« 
■piincapalAct, shall, in so far as they relate to non-residcntial buildings, cease and determine and s-sll 
not be enforceable : 

Provided that nothing contained in this section shall be deemed to int-alidate any suit orpm- 
•ceeding in wUch the decree or order passed has been executed or satisfied in full before the date ma 
ioned in this section. 


The result of this amending Act in respect of non-residential buildings ir. pl2t« 
•other than the City of Madras and the oAer specified municipal towns is that all 
proceedings pendmg in Courts in respect of those buildings abated and the rights 
-acquired by tenants under the 1955 Act in respect of the said buildings arc 
fished. Tlie rights, so far relevant to the present enquiry’, -which the tenants iim 
acquired under the 1955 Act rveie: (i) they were entitled on ejectment to be paid 
as compensation the v^uc ofthe buildings erected by them or by their prcdccesso^ 
in-interest, (ii) the Court before issuing a decree for e\-irtion should ascertain the 
-amount due to a tenant and the decree for eviction should be made ccnditiOTiu 
OE the payment of the decree amotmt, (iii) in suits where decree for cjcctnrent had 
been passed oefore the 1955 Act came into force, a tcnairt could file an appheat^^ 
for asccitainment of the compensation due in execution and for a fresh decree, to of 
passed in accordance rvith section 4 of the principal Act. and (iv) he bad al^ ^ 
right, at his option, to apply rs-itliin the picscribcd time to the Court fer an order 
directing the landlord to sell the land to him for a price fixed by the Ccurt, vdiether a 
•derree for ejectment had or had not been passed. The tenants of non-rcsidroU" 
buildings, in places other than the City' of Madras and the specified mun'ctpa 
to'.vns lost the said rights after the i960 Act came into force. 

The first question is whethet the 1960 Act, in so far as it -tvithdretv lhe^%^® 
•conferred upon the tenants of non-residential buildings in Tanjore, 

Article 14 of tltc Constitution, or whetht r it -can be justified on the doctrine 
cation. The law on the subject is so well settled tJiat it does not cal! f'^f 
restatement: it .would be enough if the iclevant propositions in die jnes^®* 
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this Court in Shri Ram Krishna Dalmia v. Shri Justice S.R. Tendolkari, aie noticed, 
and they art: 

(i) there is always a presumption in fa\-our of the constitutionality of an enactment and the 
Darden is upon him who attacks it to show that there has been a clear transgression of the constitutional 
principles ; 

_ (2) it must be presumed that the Legislature understands and correctly appreciates the need of 

Its otsu people, that its laws arc directed to problems made manifest by experience and that its dis- 
crimination are based on adequate groimds ; 

(3) in order to sustain the presumption of constitutionality the Court may take into considera- 
tion matters of common knowledge, matters of common report, the history of the times and may 
assume every state offacts which can be conceived existing at the time oflegislation ; and 

(4) while good faith and knotvledge o f the existing conditions on the part of a Legislature are to 
he presumed, if there is nothing on the face ofthe law or the surrounding circumstances brought to the 
notice ofthe Court on which the classification may reasonably be regarded as based, the presumption 
ofconstitutionality cannot be carried to the extent ofalwaysholdingthattherc must be some undisclosed 
and unknown reasons for subjecting certain individuals or corporations to hostile or discriminating 
l^islation.” 

AH tiie said propositions ate subject to the main principle of classification, 
namely that classification must be founded on intelligible difierentia and the diffe- 
rentia must have a rational relation to the object sought to be achieved by the statute 
in question; and that the classification may be founded on different bases such as, 
geographical, or according to objects 01 occupations or the liie: see Budkan Chowdkiy 
V. The State of Bihar- and The State of West Bengal v. Anwar AH Sarkar^. 

Bearing the said well setded principles in mind, let us now proceed to consider 
them in reladon to the facts of Ais case. The first contention is that the object 
of the Act is to safeguard the tenants from eviction from residential quarters, but 
it affords protection to tenants of non-residential buildings in the City of Madras, 
in the municipal towns' of Coimbatore, Madu^‘, _ Salem and Tiruchirappalli 
and in any village w'ithin five miles of the aforesaid City and municipal towis, and 
there is no rational relation between the said classification and the object of the 
Act. The object of the Act, the argument proceeds, is to protect the tenants of 
residential buildings, whereas the Act protects also the tenants of non-icsidcntial 
buildings in the aforesaid City and municipal towns. So stated the argument 
appeals to be plausible, but a closer scrutiny reveals that the object of the Act is to 
protect not only tenants of residential buildings but also of other buildings, though 
it is mainly conceived to potect the tenants of residential buildings. The following 
is the Statement of Objects and Reasons attached to Act XIII of i960: 

“ The Madras City Tenants’ Protection Act, 1921, was enacted wth the main object ofsafeguard- 
ing the tenants from eviction from residential quarters. 

In consistence with this object itis proposed to restrict the application ofthe Madras City Tenants’ 
Protection Act, 1921 (Madras Act III of 1922) to residential buildings only. ” 

It will be noticed from the above that the main object of the Act is to safeguard 
the tenants of lesidcntial builaings fi^m eviction but it is not the sole object of that 
legislation. The Objects cl the i960 -^ct only refer to the Objects of the principal 
Act. Tlie Objects and Reasons of the principal Act are given in ihe Fort St. George 
Gazette dated 26th July, 1921, at page 1491- The relevant part of the Objects 
reads thus : 

“ In many partso fthe City ofMadras dwelling houses and other buildings has-c, from time to time 
■been erected by tenants on land belonging to others in full cxptxtation that subject to pas-ment of fair 
■ground rent. thcytvould bclcftundisturb«iin possession, notwithstanding the absence ofany specific 
■contract as to the duration ofthe lease or the terms on which the buildings \\ ere to be erected. Recently 
attempts made or steps taken to evict a large number ofsuch tenants, have shossTi that such expectations 
arc likely to be defeated 

The Bill provides for the payment of compensation to the tenant in case o f qcctmcnt for the value 
■ofanybuildmgswhichmayhavcbccncrcctcdbyhimorbyhispredccessors-in-intcrcst. It also provi- 
•desfor settlement offair rent at the instance of the landlord. ” 


1. (1959) S.C.J. 147 : (1959) 1 .■bt.W.R. 2. (1955) S.C.J. IS3 : (1955) I S.C.R. 1045. 

(S.C.) 67 ; (1959) 1 Ml-J. (5.C.) 67 : (1959) 3. (1952) S.C.J. 55 ; (19532) S.C.R. 234. 

S,C.R. 279, 297-293. 
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The objert of the said ActAvas to protect the tenants not only of d\relling houses 
in the City of Madras but also of other buildings in that City. The provisions 
of the principal Act also, it is not disputed, apply both to residential and non-resi- 
dential buildings. So too the 1955 Act. Therefore, svhtn hi the “ Objects and 
Reasons ” attached to Act XIII of igSo the authors of that Act stated that it was 
enacted svith the main object of safeguarding the tenants from eviction from resi- 
dential quarters, they tvere only emphasizing upon the -main object but were not 
cxcludh;g the operation of that Act to non-residential buildings. So it is not correct 
to state that the object of the Act is only to protect the tenants of residential Duildings. 
There are no merits in this contention. 


Themore serious contention is that there is no rational Dasis for classifying the 
tenants of, non-residential buildings in the City of Madras and the nruaictpal touTS 
of Aladurai, Cohnbatcrc, Sakm and Triuchrrappalli and those of suntlav buildings 
in other tosvns like Tanjore. It is said that if protection is necessary for the tenants 
of non-residential buildings in the said City and touars, the same protection is equally 
necessary for tenants of similar buddings in Tanjore and other to-vvns. ' To state it 
differently, the argument is that there are no intelligible^ differences between the 
non-residential buildings lorated iu the City of Madras aird the municipal to-irns 
of Madurai, Coimbatore, Salem and TiruchirappaUi and those situated in other 
touins. The learned Judges of the High Court in SzifsminaSha?! v -rrhith 

■was followed in the present case, adverting to this argument observed at page 987: 

“ It is apparent that having regard to the large population in the first five areas and thelaist 
scale commercial activities in these areas, the Legislature thought fit that non-residential quartos 
occupied bytenants onlands belonging toothersshould also be offcitdrelieffrom being evicted sum- 
marily and arbitratily.” ; 


This passage was criticized by framed Couirsd for the appellants and it 
asked, svhat was the relevancy between the population of the different tosMis_ in 
the matter of eviction of tenants from non-residential buildings ? The population 
of a town is not a relevant circumstance though its'density may be: the^ptessrire 
on the buildings, or on the sites suitable for briildiug purposes docs not depend 
solely r>pon population As’ithbut reference to the area available for building purposes, 
so tire argument proceeds. Mr. A. Ranganadham Chetty, ■ appearing for the 
State of Afadras, attempted to place before ris statistics to establish that toims 
preferred under the Act are highly' populated industrial and commercial centre, 
of the State compared to other towns like Tanjore and, therefore, therc_ would ; 
necessarily be high pressure oir non-residential buildings in the said localities and ; 
'consequently a spate of evictions.- Before looking into the statistics it would be ^ 
convenient to notice the aUegations made in the affidavits. • On behalf of the State , 

of A'ladras, J. Shivanandam, Secretary to Cover mnent, has ffied an affidavit, where- i 
in he say® in paragraph S : 


"On facts the position is that these four torvns of Madurai, Tiruchinopoly, Salem andCpmibatiw 
ranked the first four next to the City of Madras in population, income and commercial activities 
vcrylarge number of tenants had been enjoying the protection afforded by the then existing ptv.TS- 
ofthis.^ct, in respect ofresidential and non-residential buildings as vvcll. Ilvvas therefore thoutyt 
it -would not be proper to deprive these tenants of the protection in respect ofnon-rcsidcntial buudmgs- 

It may at once be noticed that the industrial potential of the preferred towns i? 
not specifically mentioned. But it appears to us that the expression “ conrnremia 
activites ” rs used in a comprehensive sense so as to take in industrial activitrfs. 
This statement is sought to be supported in the affidavit by the ° 

relevant authorities and the correspondence that passed bettveen the Stajc 
Union Goveriunents. The folio-wing extract from the Select Committee’s proc 
ings tliro-^vs further light on the subject : ' 

" on the reports received from Collectors, the Act -was extended to 

palities. But it was found that such extension caused inconveniences to public bodies and 0 

tutions which ownai the lands inasmuch as they were not able to get sufficient jji the 

carry on their activities under present conditions Howw-cr it was nfsn-jslJ 

case of Madras City such a restriction would cause considerable hardship to the large niunper 


I. I.LJl. 1961 Mad. 976: (1961) 2 MXJ. 535. 
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Though the statement refers to the districts as a whole, it is well known that 
most of the iidustries are concentrated in the municipal tocvns of Madurai and 
Coimbatore. In “ India 1962 ” the foUow'ing figures of population in some Tomis 
of Madras State are given : 


Madurai 

Coimbatore 

Tiruchirappall i 

Salem 

Tuticorin 

Vellore 

T^jore 

Nagcrcoil 


4,24,975 

2,85,263 

2,49,933 

2,49,084 

1,24,273 

1,13,580 

1,10,968 

1,06,497 


It is not necessary to pursue the matter further. It is true that population 
alone cannot be a basis for the classification made under the Act, but concentration 
of large population is generally found only in towns ^vhe^e there are commerce and 
industries. Though it is possible that a smaller town with a lesser population may 
also have heavy industries and commercial activities, that is an exception rather 
than the rule. But in this case the Gazetteer supports the averment made by the 
State in the affidavit that the municipal towns selected for preferential treatment 
are more advanced commercially than other town in the State. Though rhe Govern- 
ment, at the earlier stages of this litigation or even before the ig6o Act, svas passed, 
diet not bring out these differences' based upon commerce and industry as piomi- 
nently as its counsel nosv seeks to do before us, we canhot brush aside the argument 
as an afterthought. That apait, the Government of Madras was not a party in 
the High Court and it had no opportunity to put for\^/a^d its casebefoic that Court 
On the basis of the allegations made in the affidavit filed on behalf of the State of 
Madras, supported as it is by the statistical data fumishe'd before us w’e hold that 
there are real differences between non-residential buildings in the towns of Maduxab . 
Coimbatore, Salem and Tiruchirappalli and those in other towms of the Madras 
State which have reasonable nexus to the object sought to be achieved by the Act. 

The more difficult point is the impact of Articles 19 (i) (f) and 31 (i) of the 
Oonstitution on the impugned provisions of the Act. Tie relevant Articles of the 
Constitution read thus : ’ ' ■ 


ArticU 19 (I) citizens shall have the right to acquire, hold, and dispose oTpropert>’. 

Articlt 31 (1) — No person shall be deprived of bis property save by authority of Jaw.” 


To seek the piotection of eitlier of these Articles it must be established that the 
tenants of residential buildings in Tanjore had acquired a right to property, for 
unless they had acquiredsuch a right, the i960 Act could not have deprived tlicm of 
•such a right or imposed any resu ictions thereon. The qustion, therefOTc, iowhethcr 
the rights created by the 1955 Act by extending the provisions of sections 3 rnd 9 
of the pi incipal Act to such tenants had given them a right to pioperty. The aigu- 
ment of learned Counsel for the State of Madras may be summarized thus : Article 
19 (i) C/) deak with abstract rights of property, whilcArticle 31 (i) with concrete 
rights ; under Article 31(1) there is no limitation on the power of the appropriate 
Legislatuie to make a law depriving a person of his property; the only restriction 
in die case of depiivaticn of propertj’^ by a State is that it can be done only 6/ a 
statutory law ; if so, on the assumption that the Act of 1955 confciTcd a 
right of pioperty on the appellants ffiey have been validly deprived of it bythe ipw 
Act and therefore no fundamental right of the appellant had been infringed ; 
on the other hard the aigumcnt proceeds Articles 19 (i) (/) and 31 (i) arc bom 
held to idatc to concrete rights of property it would lead to iw'o anomalies, narari}'? 
(i) Articlt 31 (i) ss-ould become otiose and (ii) as deprivation of prcj criy cannot 
possibly he a restriction on the right to hold property, eveiy law depriving a 
of his property would invariably infringe Article 19 and therefore would be w’ 
In support of his contentions he relics upon the observations of Pataujali Sastn, W • 
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It is said that if this construction be given to Article ig (i) (/) Article 31 (i) 
would become otiose. We do not see how it becomes an unnecessary pro\’ision. 
Article 31 (i) is couched in a negative form. It sari's that no person shall be depri- 
ved of his property save by authorin' of law. In effect it declaies a fundamental 
right against deprivation of property bj' executive acrion, but it does not cither 
expressly or by necessary' implication tadte the law out cf the limitations implicit 
■^n Article 19 (i) (/) of i e Constitution. The law in Article 31 (i) must be a valid 
law and to be a valid law it must stand the test of ether fundamental rights. jMl the 
other points urged in suppwrt of the contention have been considered by this Court in 
Kavalappara Kottarathil Kochini v.-TTie Stale of Madras'^ where it was hold that .a 
law depriving a person of his property must be a v'alid law and therefore it should 
not infringe Article ig of the Constitution. "We have no reason to differ from the 
view expressed therein. Indeed that view has been followed in the later decisions. 
We, therefore, hold that a law depriv ing a perse-n of his property would be bad 
unless it amounts to a reasonable restriction in the interest of the general public cr 
for the protection of the interests of Scheduled Tribes. 

We now come to the last question, namely, tvhether the i960 Act deprived the 
appellants of their right in property. To state it differently, the question iswhciher a 
tenant of a non-residential building in Tanjore had acquired a right cf property 
Under the 1955 Act and whether he was deprived cf that right or otherwise restrict^ 
in the enjoyment thereof by the i960 Act. The 1955 Act, as we have alr^dy 
noticed, confeired two rights on such a tenant, namely, (i) everj' tenant on eject- 
ment would be entitled to be paid as compensation the value cf any building erected 
by him, and (ii) such a tenant against whom a suit in ejectment has been instimted 
has an option to apply to the Court for an order directing the landlord to sell the 
land, to him for a price to be fixed by the Court. "We arc not concerned here v* ith the 
rights conferred under section 3 of the Act^ for the simple reason that neither r f the 
appellants claimed a right thereunder. Beth of them have taken proceedings 
only under section 9 of the Act and they have approached the High Court for a 
WTit of mandamus that the petition should be disposed of undei the piovisions ol 
9 of the Act. This Court’s opinion on the question oi the constitutional validity of 
the Act in so far as it depriv'ed the appellants of their right under section 3 of the 
principal Act is rot called for : that will have to be derided in an appropriate cue. 
The question that falls to be considered is whether the second right, namely, the 
■of a tenant to apply to the Court for an order diiecting the landloid to sell the land 
to him for a price to be fixed by it, under section 9 of the principal Act is a right to 
property'. The law of India does not iccogxiizc equitable estates. No autbofi^' 
ias been cited in support of the contention that a statutory right to purchase land 
is or confers, an interest or a right in property. The fart that the right is createa 
not by contract but by a statute ca-mot make a difference in the content or the mci- 
■dciits of the right : that depends upon the nature and the scope of the right confcircd. 
.The right coufeiTed is a light to purchase land. If such a right conferred under a 
•contract is not a right of property', the fact that such a right stems from a statute 
cannot obv'iouslv' expand its content or make it any the less a non-proprictar>' ngat. 
In our v'iew, a statutory right to apply' for the purchase of land is not a right of ptO' 
jperty. It is settled law that a ecntract to purchase a property does ’i ot ci cate an 
interest in immovable ptoperty. Diffeient consideration may arise when a statuio.y 
sale has been effected and title passed to a tenant : that was the basis of the judgment 
of ^is Court in jqyvantsinghji x. State of Gujarat', on which Mr. Visvvanatha 
relied. But we are not concerned here with such a situaticn. It is said ' 

appellants have acquired a right trader the 1955 .\ct to hold and enjoy the 
•erected by them by exercising their right to purchase the site oftlic said buildings 
that the impugned Act indirectly deprived them of their right to hold the said bt’" 
ings. This argument mixes up two concepts, namely, (i) the scope and con^e..^ 
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S. V. Gupte, Additional Solicitor-General of India (/. B. Dadaclumji, 
O. C. MatJntrsnABavmder Naram,A.6\oc^Xtso^ Mis. J. B. Dadaclianji & Co., 
TOth Mm), for Appellant. , ’ 

S. K. Kapur, Senior Advocate, {R. H. Dhebar, Advocate, with Mm), for Res- . 
pondent No. 1. 

S. T. Desai, Semor Advocate, (J. L. Nain and V. J. Merchant, Advocates of 
Mjs. Gdgrat & Co., TOth Mm), for Respondent No. 2. 

The following Judgments of the Court were delivered : 

Gajendragadkar, C. J. (for himself WancJwo and Rajagopala Ayyangar, JJ .) — 
The short question of law wMch arises for our decision in the present 
appeal is whether the proceeding before an Incomfr-tax Officer under section 37 
of the Indian Income-tax Act, 1922 (XI of 1922) (hereinafter called the Act) 
can be said to be a proceeding in any Court within the meaning of section 195 (I) {b) 
of the Code of Criminal Procedure. TMs qu^ion arises in tMs way. The appellant 
Lalj’i Haridas and respondent No. 2 Mulji Manilal Kamdar are businessmen and 
thej' carry on their business in Jamnagar and Bombaj- respectively. They have inonn 
each other for several years past in the course of their ordinaij’ business actirities. 
In the income-tax assessment proceedings -of the -appellant for the assessment years 
1949-50 and 1950-51, respondent No. 2 gave evidence on oath before the Income-tax 
Officer, Ward A, J amna gar on December 4, 1958. ■ In Ms eridence he denied that 
he had a son named Nihal Chand and that he had done' any business in the name 
of M/s. Nihal Chand & Co. at J amna gar, According' to, the . appellant,' ;lhe 
said statements were false to the knowledge of respondent No. 2 and were made by 
him to mislead the Income-tax Officer ancfto avoid the incidence of income-tax on 
himself. As a result of the said false statements, the appellant was hearily taxed. 

On November 24, 1959, the appellant filed a criminal complaint against r^on- 
dent No. 2 tmder section 193 of the Indian Penal Code (No. 452/S of 1959) in the 
Court of the Presidencj' Magistrate, I9th Cdur^ Esplanade, Bombay. At the hearing 
of the said complaint, respondent No. 2 raised a preliminarj’ objection that the 
learned Magistrate could not take cogmzance of the said complaint, because the 
proceedings in wMch he was alleged to hara made a false statement on oath were 
proceedings before a Court within the meaning of section 195(l){d). Criminal Proceaure 
Code and since no complaint in writing had been made bj' the Court of the Income- 
tax Officer before'wMch the said proceedingswereconducted, the provisions of sec^n 
195 (I) (h) created a bar against the competence of the appellant's complaint. The 
learned Pr^idency hlagistrate held that the Income-tax Officer was not a 
within the meaning of section 195 (1) (h). Criminal Procedure Code, and so, he 
rejected the prelimiiiary objection rais^ by respondent No. 2. 

Against the said decision of the Presidency Magistrate, respondent No. 2 pre- 
ferred a Criminal Revision Application (No. 1142 of 1960) before the Bombay 
High Court. The State of Maharashtra was impleaded as respondent No. I ^ 
the said Revision Application. A Division Bench of the said Hi^ Court 
the conclusion of the Presidency Afagistrate and held that the Income-tax Officer 
was a Court witMn the meaning of secUon 195 (1) (h). Criminal Procedure Code, and 
so, it upheld the preliminary' objection raised by respondent No. 2. In the result, the 
complaint filed by the appellant was ordered to be dismissed. The appellant then 2 pphj 
ed for and obtained a certificate from the Bombay High Court under An.’cle 
(1) (c) of the Constitution and it is with the said certificate that he has brought the 
present appeal before us. That is how’ the narrow’ quKtion wMch arises 
decision in the present appeal is whether the proo^'ngs before an Income-tax 
are proceedings in any Court under section 195 (I) (5), Criminal Proa^ure 
The question thus raised is undoubtedly a short one, but its decision is not 
because the arguments urged in support of the two respective constructions a 
fairly balanced and the task of preferring one construction to the other prcsea 
some difficidtj’. 
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The proceedings before the Income-tax Officer during which, according to the- 
appelIant,respondentNo. 2 made a false statement on oath, were held by the Income- 
tax Officer under section 37 of the Act. Section 37 (1) deals with the powers of Income- 
tax authorities and provides, inter alia, that the Income-tax Officer shall, for the pur- 
poses of the Act, have the same powers as are vested in a Court imder the Code of Civil 
Procedure, 1908 (V of 1908), when trying a suit in respect of the matters specified 
by clauses (a) to l^d). Section 37 (2) confers upon the Income-tax Officer certain 
additional powers which can be exercised subject to any rules made in that behalf, 
provided the said Officer is specially authorised by the Commissioner in that behalf, 
and in exercising these powers, the provisions of the Code of Criminal Procedure- 
1898, relating to searches apply. Section 37 (3) deals with the question of impounding 
and retaining any books of account or other documents.. That takes us to section 37(4) 
which is relevant for our purpose ; this section provides that any proceeding before- 
any pthority referred to in this section' shall be deemed to be a judicial proceeding 
within the meaning of sections 193 and 228, and for the purposes of section 196 of 
the Indian Penal Code. It is thus' clear that while the Income-tax Officer exercises 
his powers under section 37 (1), (2) and (3) the proceedings held by him are judicial 
proceedings for the purposes of the three sections of the Indian Penal Code mentioned 
in sub-section (4). Therefore, the question as to whether the false statement 
alleged to have been made by respondent No. 2 was made by him at any stage of a 
judicial proceeding within the meam'ng of section 193 Indian Penal Code, must be ans- 
wered in the affirmative. That is the plain effect of section 37 (4) of the Act. 

Section 193 of the Indian Penal Code with which-we are directly concemed in. 
the present appeal provides for punishment for intentionally giving false evidence. 

It consists of tw'o parts ; the first part deals, inter alia, with false evidence intentionally 
given in any stage of a judicial proceeding, and prescribes that the person found guilty 
of having given such false evidence in a judicial proceeding shall be punished with 
imprisonment of either description for a term which may extend to seven years, 
and shall also be liable to fine ; the second part deals with cases where false evidence 
has been intentionally given in any other case, and it prescribes the maximum sentence 
of three yea'rs as well as fine. In other words, if the false evidence has been inten- 
tionally given in any judicial proceeding, the sentence awardable is higher than that 
JJ^ere false evidence is intentionally given in proceedings which are not judicial. 
There are three Explanations to section 193. Explanation 1 provides that a trial 
before a Court-martial is a judicial proceedings ; Explanation 2 lays down that an 
investigation directed by law preliminary to a proceeding before a Court of Justice, 
iLr ^ judicial proceeding, though that investigation may not take place - 

before a Court of Justice ; this Explanation takes in, for instance, committal pro- 
ceedings. Under ExpJatiation 3, an investigation directed by a Court of Justice 
nwordiiig to law, and conducted under the authority of a Court of Justice, is a stage 
judicial proceeding, though that investigation may not take place before a Court 
P justice. This Explanation covers enquiries before officers deputed by Courts 
fl! ascertain, for 'instance, on the spot the boundaries of land. It would 

bus be seen that having provided for a higher sentence in regard to the offence of 
giving false evidence in any stage of a judicial proceeding, the three Explanations of 
193 include within the expression “judicial proceeding” certain proceedings 
ich on a strict construction of the said e.xpression may not have been included 
■■fiw purpose of the present appeal, however, the only point to notice 

Q^bis stage is that section 37 (4) of the Act makes a proceeding before an Income-tax 
I under the said section a judicial proceeding for the purposes of section 193, 

to L^^ffual Code and that means that if an offence of giving false evidence is proved 
committed bj' a person in a proceeding before the Income-tax Officer, 

' ould beliable for the higher sentence awardable under the first part of section 193. 

knr» us to section 195 of the Code of Criminal Procedure. It is well- 

section 195 provides for an exception to the ordinary rule that any person 
Crii^ 1 complaint in respect of the commission of an offence triable under the - 
munal Procedure Code. Section 4 (A) of this Code defines a “complaint” as mea- 

saj— 69 
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Eing the allegation made orally or in writing to a Magistrate, with a ■view to his taking 
•action under the Code, that some person, whether knowE or unknowE, has committed 
•an offence, but does not include the report of a Police Officer. This definition shows 
that any person can make a complaint in respect of the commission of an ofience. 
•Section 190 requires that the Magistrate to whom a complaint has been made should 
take cognizance of the said complaint, subject to the provisions of the said section. 
Thus, the general rule is that any person can make a complaint, • and section 195 
provides for an exception. Section 195 (1) (5) with which we are concerned, provides 
that no Court shall take cognizance of any oflfence punishable under the sections 
therein mentioned, when such offence is alleged to have been committed in, or in 
relation to, any proceeding in any Court, except on the complaint in writing of such 
•Court or of some other Court to which such Court is subordinate ; dimongst the 
sectiom mentioned are sectioiis 193 and 228, Indian Penal Code. The effect of this 
provision is that if an offence is alleged to have been committed either under section 
193 or section 228, Indian Penal Code, and it appears that the said offence was 
committed in relation to any proceeding in any Court, it is only' if the said- Court 
or the Court to which it is subordinate, makes a complaint in that behalf that 
cognizance will be taken of the said complaint. A person cannot make a complaint 
in respect of the alleged commission of any of the offences specified in section 
195 (1) {b) ; that is its plain effect. 

Section 195 (2) which was added in 1923 when the earlier section 195 was sub- 
stantially amended, pro'v’ides that in clauses (fe) and (c) of sub-section (1) the term 
“ Court ” includes a Civil, Revenue or Criminal Court, but it does not include a 
Registrar or Sub-Registrar under the Indian Registration Act, 1877. It is necessary 
to deal •with the effect of this provision, because, as will presently appear we do not 
propose to base our decision on the ground that the Income-tax Officer is a Revenue 
■Court under this sub-section. The only point of interest to which we may inciden- 
tally refer is that this sub-section gives an inclusive, though not an exhuastive, defim- 
tion and takes within its purview not onij’ Civil and Criminal Courts, but also Reve- 
nue Courts, while excluding a Registrar or Sub-Registrar imder the Indian Registra- 
tion Act, - 

In d^ing with the question which has been raised in the present appeal 
are required to determine is whether a proceeding before an Income-tax Officer 
which by ■virtue of the operation of section 37 (4) of the Act, must be held to be a 
judicial proceeding, \mder section 193, Indian Penal Code, is a proceeding in any 
•Court under section 195, Criminal Procedure Code. ' Section 193 makes a distil^ 
tion between offences committed in any judicial proceeding and those committed 
in proceedings other than a judicial proceeding, whereas section 195(1) (^)j Cnmiim 
Procedure Code, does not refer to judicial proceedings as such, but mentions proc^* 
ings in ^y Court. That is why the controversy between the parties in the 
appeal within a very narrow compass. Can it be said that the proceeding wium 
is a judiciffi proceeding under section 193, Indian Penal Code, must be held to oe 
a proceeding in any Court under section 195 (1) {b). Criminal Procedure 
It is on this aspect of the dispute that the arguments on both sides are fairly balanced. 

In dealing with this question, it is unnecessarj" to consider what 
been the position of the Income-tax Officer acting under section 37 (1), w ^ ., 
(3), andw'hat would hav'e been the character of the proceedings taken 
sub-section (4). had not been enacted. In Jagammth Prasad v. The Stale of ^ , 
Pradesh 1 , it has been held by this Court that the Sales Tax Officer functiomng un » 
the U. P. Sales Tax Act, 1948 (XV of 1948) was not a Court within the meamng 01 
section 195, Criminal Procedure Code, and so, it was not necessap' 
a complaint for the prosecution of any person against whom Twision 

he had committed an offence under section 471, Indian Penal Code. This d 
would tend to indicate that in the absence of section 37 (4) it would have b«omc n 
•sary to hold that the Income-tax Officer acting under section 37 (1), (-) ’ 
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T^'ould not be a Court under section 195, Criminal Procedure Code, and in that 
•sense the provisions of section 195 could not have been attracted. This position is 
not disputed by Mr. Desai who appears for respondent No. 2. 

He, however, contends that the provisions of section 37 (4) which have been 
inserted in the Act in 1956 makes all the difference, and according to him, this 
sub-section was added in order to make section 195 (1) (6), Criminal Procedure Code, 
applicable to the proceedings before the Income-tax Officer. On the other hand, 
the Additional Solicitor-General has strenuously argued that the purpose which 
the Legislatme had in mind in inserting sub-section (4) in section 37 was merely to 
make the proceedings before the Income-tax Officer judicial proceedings within the 
meaning of section 193, Indian Penal Code, and not to make section 195 (1) (6), 
■Criminal Procedure, Code, applicable to them. If the intention of the Legislature had 
been to take the proceedings before the Income-tax Officer within the mischief of 
the said section of the Criminal Procedure Code, the Legislature would have expressly 
•said so in terms. The omission to refer to the relevant pro'visions of the Criminal 
Procedure Code in section 37 (4) is not accidental, but deliberate, and so, though 
the proceeding before the Income-tax Officer may be and has to Ido regarded as a 
judicial proceeding under section 193, Indian Penal Code, it cannot be said to be 
a proceeding before a Court, because the Income-tax Officer is not a Court. 


In support of his argument, the Additional Sohcitor-General has referred us 
to several statutes where the legislativeintention to extend the provisions of section 195, 
■Criminal Procedure Code, to specific proc^dings has been carried out by making 
an express pro'vision in that behalf. Section 23 of the Workmen’s Compensation 
Act, 1923 (Vni of 1923) pro-vides that the Commissioner shall have aU the powers of 
-a Civil Court for the purposes therein indicated, and by an amendment made in 1929, 
it further lays down that the Commissioner shall be deemed to be a civil Court for 
all the purposes of section 195 and Chapter 35 of the Code of Crirm'nal Procedure, 
The argement is that where the Legislature wanted to extend the provisions of section 
195, Criminal Procedure Code, to the proceedings before the Conunissioner held 
onder the Workmen’s Compensation Act, it thought it necessary to make a specific 
and express provision in that behalf. A similar provision is contained in section 18 
of the Parent of Wages Act, 1936 (IV of 1936). In the Industrial Disputes Act, 
1947 (XIV of 1947), the position is similar to that in the case of the Workmen’s Com- 
pensation Act ; section il (4) confers on the authorities therein specified powers 
as are vested in a Civil Court in respect of the matter mentioned therein. In 1950, 
sub-section (8) wus added to section 11 by which it was pro'vided that ever}' Labour 
■Court, Tribrmal or National Tribunal shall be deemed to be Ci-vil Court for the pur- 
poses of sections 480 and 482 of the Code of Criminal Procedure. This scheme 
also shows, says the Additional Solicitor-General, that where the Legislature wants 
to make any Tribunal or authority a Court, it uses express and appropriate language 
behalf. Section 45 of the Administration of Evacuee Property Act, 1950 
(XXXl of 1950) likewise confers powers of a Civil Court on the Custodian and ex- 
pressly adds that the proceedings before him shall be deemed to be judicial proceed- 
wi^n the meaning of sections 193 and 228 of the Indian Penal Code, and the 
C'^odian shall be deemed to be a Court within the meaning of sections 480 and 482 
of the Code of Criminal Procedure. The same prorision is made by section 17 of 
if Evacuee Interest (Separation) Act, 1951 (LXIV of 1951), as weU as by section 
of 195^^ I^isplaced Persons (Compensation and Rehabilitation) Act, 1954 (XLIV 


f hand, section 51 of the Administrator-General’s Act, 1913 (III 

0. 1913) provides that whoever, during any examination authorised by this Act, 
^^es a false statement on oath knowingly, he shall be deemed to have intentionally 
^ivea false evidence in a stage of a judicial proceeding. The argument is_ that in 
w!S case, the Legislature wanted to equate the proceedings under this Act with judi- 
•^proceedings under section 193, Indian Penal Code, Md did not intend to make 
f ^^5 Criminal Procedure Code, applicable to them, because it does not rtiake 
' authority imder this Act a Court, or does not, in terms, e.xtend the provisions 
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of the said section to the proceedings'-held before such an authority. The same 
comment has been made on the provismns of section 171 -A (4) of the Sea Customs 
Act, 1878 (Vin of 1878). Thus presented, the argument is no doubt attractive 
and cannot be rejected as without anj' substance. 

The expression “judicial proceeding ” is not defined in the Indian Penal Code, 
but we have the definition of the said expression under section 4 (/?:) of the Criminal 
Procedure Code. Section 4 (/n) provides that “judicial proceeding ” includes 
any proceeding in the course of which evidence is or may be legally taken on oath; 
The expression “ Court” is not defined either by the Criminal Procedure Code or 
the Indian Penal Code, though ‘ Court of Justice ’ is defined bj' section 20 of the 
latter Code as denoting a Judge vdio is empowered by law to act judicially alone, or 
a body of Judges which is empowered by law to act judicially as a bodv', when such. 
Judge or bodj' of Judges is acting judicially. Section 3 of Ae Evidence Act defines 
a “ Court ” as including all Judges and Magistrates and all persons except the Arbitra- 
tors legally authorised to take evidence. Prima facie, there is some force in the 
contention that it would not be rasonable to predicate about every judicial pro- 
ceeding that it is a proceeding before a Court, and so, it is open to the appeU^t 
to urge that though the proceeding before the Income-tax Officer may be a judicial 
preceding under section 193, Indian Penal Code, it would not follow that the said 
judicial proceeding is a proceeding in a Court ^ required by section 195 (1) {b). 
Criminal Procedure Code. - 

It is somewhat remarkable that though section 193, Indian Penal Code, refers to 
a judicial proceeding, section 195, Criininal Procedure Code, refers to a proceeding in 
any Court; it does not say a judicial proceeding in any Court. Mr. Desai contends that 
reading section 193, Indian Penal Code and section 1 95 (l)(h),Crinunal Procedure 
Code, together, it would not be unreasonable to hold that proc^ings which are judi- 
cial under the former, should be takentb be a proceedings in any Court under the latter. 
The whole basis of providing for a Mgher sentence in regard to ofiehces committed 
at any stage of a judicial proceeding appears to be thatth'e Legislature took the wew- 
that the said ofiences were more serious in character, and so, it distinguished the 
said offence from similar offences committed at any stage of other proceeding. The 
argument is that while providing for a higher sentence in respect of this more serious 
class of offences committed at any stage of judicial proceedings, the Legislature intern 
ded that there should be a safeguard in respect of complaints as regards the said 
offences and that safeguard is provided by section 195 (1) (&), Criminal Procedure- 
Code. In other words, an offence which is treated as more serious by the first, 
paragraph of section 193, Indian Penal Code, because it is an offence committed during, 
the course of a judicial proceeding should be held to be an offence committed in any 
proceeding in any Court for the purpose of section 195 (1) (b) Criminal Pro- 
cedure Code. On this argument, it is not necessary’ to coiisider whether the Income- i 

tax Officer is a Court or not, for, in substance, the contention is that as soon as sec- 
tion 37 (4) of the Act was enacted, the proceedings before an Income-tax Officer be- 
come judicial proceedings for the purpose of section 193, Indian Penal Code and 
since they’ are classed under the first paragraph of the said section, they attract the- 
protection of section 195 (I) {b), Criminar Procedure Code. In our opinion, there ' 
is considerable force in this argument and, on the whole, we are inclined to 
construction suggested by’ Mr. Desai to that pressed before us by the learned Addi- 
tional Sohcitor-General. 5 

^ It is true, the Additional Solicitor-General has mainly relied upon thc_ relevant 
pro\’isions of several statutes in support of his construction and in so far as it appears 
that certain provisions in some of the said statutes in terms extend the application 
of section 195, Criminal Procedure Code to the proceedings to which they 
the argument does receive support,- but we hesitate to hold that the omission to re.t. . 
to section 195 (1) (A), Criminal Procedure Code, in section 37 (4) of the Act ^ 

sarily means that the intention of the Legislature in enacting section 37 (4) was .j- 
and solely to provide for a higher sentence in regard to the offence under ''' 

Indian Penal Code, if it was committed in proc^dings before the Income-tax utn ' • , 
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Court. Dealing with the question on that footing, he examined the functions of the 
Income-tax Collector under Act 11 of 1886, and held that he. was a Revenue Courts 
He rejected the contention that he could be treated as a Registrar or Sub-Registrar 
under the Registration Act, and so, he found no difficulty in coming to the conclusion 
that he was a Revenue Court. The Bombay High Court in the present case has- 
substantiaUy based itself on this decision in reversing the conclusion of the Presidencj" 
Magistrate and directing that the complaint filed by the appellant should be dismissed. 
It is uimecessary to consider whether the view taken by the FuU Bench in In lePiniam. 
Chaiid Maneklal\ is right, because the relevant provisions of the Income-tax Act 
have been subsequently modified in 1922 and different considerations have now 
assumed importance. It is no.longer possible to hold that the Income-tax Officer 
is a Revenue Court, and, indeed that has not been the contention raised before us 
byMr. Desai. ' ■ , , . • . . ' ' 

In the result, the appeal fails and is dismissed.- ; . ' 

Das Gupta, J. (on behalf , of Sarkar, J. and himself j.— Is an Incomr^tax 
Officer under the Indian Income-tax Act, 1922, a Court within the meaning 
of clause (b) in sub-section (1) of section 195 of the Code of Criminal Procedure ? 
That is the short but difficult question that arises in this appeal against a decision 
of the High Court of Judicature at Bombay. On . 24th November,; 1949,. the 
appellant filed a complaint in the Court of the Presidency Magi^te, Bombay, 
alleging that w'hen the respondent Mulji Manilal Kamdar was - examined on 
commisrion by the Income-tax Officer, Jamnagar Circle, Jamnagar^ he gave answers 
which wereTalse to his knowledge. He prayed for the issue of process against the 
said Mulji Manilal JCamdar, so that he might be dealt with according to law. An 
objection was raised by the accused that in the absence of a complaint by the Income- 
tax Officer before whom the false statement was alleged to have been made ffie 
Magistrate was debarred from taking cogniTance of .the case. -This contention 
was based on a submission that the Income-tax Officer was a Court within the meaning 
of section 195 (1) (b). This objection was rejected by the Presidency Magistrate. .The 
Hi^ Court of Bombay was moved against .the Presidency Magistrate’s order. But 
considering itself bound by a Full Bench decision of the Court .in . InrePunam Cliand 
Maneklal\ and the later decision in State v. NemcJiand Peskvir^ the High Court 
held that an Income-tax Officer when holding proceedings under section 23 of the 
Income-tax Act, 1922, is a Revenue Court within the meaning of clause (b) in sub-sec- 
tion (1) of section 195 of the Code of Criminal Procedure. The correctness of the 
High Court’s view is challenged before us by the complainant on the strength of a 
certificate granted by the High Court under Article 134 (1) (c) of the Constitution. 


Section 195 (l) (b)is one of the group of sections in the Code of Criminal 
Procedure which have laid down exceptions to the general rule of criminal law that 
criminal proceedings can be instituted in a Court by, any person. To . this rule 
section 195 along with sections 196, 196-A, 197, 197-A, 198, 198-A and 199 proride 
exceptions. Section 195 mentions in its fiist sub-section a number of offences of 
which no Court shall take cognizance except on the complaint in writing of the perso^ 
as indicated. Three classes of offences are dealt with in the three clauses (c), (b), 
and (c) of this sub-section . Section 195 (1) (o) deals with offences punishable under 
sections 172 to 188 of theindian Penal . Code and provides that no Court shall tahc 
cognizance of any of these except on the complaint in writing “of the public servant 
concerned or of some other public servant to whom be is subordinate ’’. ^ectrnn 19 j 
( 1) (b) deals with offences punishable under sections 193, 194, 195, 196, 199, ’’00, 2w, 
206, 207, 208, 209, 210, 21 1 and 228 and provides that when any such offence is alJegf^ 
to have been committed in or in relation to any proceeding in any Court, no 
shall take cognizance of it except on the complaint in writing of such wu 
or some other Court to which such Court is subordinate. Section 1 7 

deals tvith offences punishable under sections 463, 471, 475 and 476 and „ 

when any such offence is alleged to have been committed byapartytoanyprocceci g 


1, (191'0I.L.R,38Bom.642(F3.). 
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in any Court in respect of any document produced or given in evidence in suclu 
proce^'ng, no Court shall take cognizance of the s^e except on the complaint in 
vrritina ofsuch Court, or some other Court to which such Court is subordinate. 

The second sub-section of section 195 runs thus ; — 

- “In datises (6) and (c) of sub-section (1), the tenn “ Com ” includes a Chil, Revenue or 
Criminal Court, but docs not include a Registrar, or Sub-Registrar, under the Indian RegistraUon 
Act, 18T7.” 

In this appeal we are concerned directly with clause tp) of sertion 195 (1) . The 
appellant’s complaint before the Magistrate alleged the commission of an offence- 
under section 193 of the Indian Penal Code'in the course of the examination on oath 
by the Income-tax Officer, Ward A, Jamnagar Circle, Jamnagar. The examination 
itself took place in relation to assessment proceedings against the complainant for the- 
j-ears 1949-50, and 1950-51. If the Income-tax Officer is a CoiM it necessarily follows 
that the Maaistrate was not entitled to take cogni z ance of this offence except on the 
complaint of the Income-tax Officer. That is how the question whether the Income- 
tax Officer is a Court or not falls to be considered. 

Section 5 of the Income-tax .'Act, 1922 mentions six classes of Income-tax. 
Authorities for the purposes of the Aet. The primary function, of an InTOtne-tax. 
Officer is the assessment of income that is chargeable to tax under section 3 of 
the Act, and the determination of the tax payable on it. He has to perform 
other functions under the Act that are subsidiary and mcillary to this main function. 
Under section 5 (7) the Income-tax Officers are subordinate to the Director of Inspec- 
tion, the Commissioner of Income-tax and the Inspecting Assistmt Commissioner of 
IncoW-tax within whose jurisdiction they perform their functions. Under section 
5 (8) they have to observe and follow the orders, instructions arid dirwtions of the- 
Central Board of Revenue. Chapter HI of the Act in its several sections state what 
heads of income — ^profits and gains shall be chargeable to income-tax and indicates, 
the duties which the Income-tax Officer has' to perform for the purpose” of his main 
function of assessing the chargeable income. For instance, deduction under sec- 
tion 7 (2) (ii) (c) in respect of conveyance owned by the assessee or used by him for 
the purpose of Ms employment “ shall be such sum as the Income-tax Officer may 

estimate ” The allowances permissible under section 10 (2) (i) “shall 

be such sum as the Income-tax Officer may determiae ’’ ; the allowances under 
section 10 (2) (ix) also shall be such sum in respect of loans made in the ordinary 
course of business as the Income-tax Officer may estimate to be irrecoverable- 
Again, the allowances mentioned in clause (c) and clause (i>)of section 10 C4)- 
cannot be made “ifin the opinion of the Income-tax Officer any such aUowance- 
is excessive or unreasonable.” The proriso to section 10 (5) requires the Income-tax 
Officer to satisfy himself in the cases dealt with there whether the main purpose of the 
transfer of assets was the reduction of liability to income-tax and prorides that where- 
he is so satisfied the actual cost of the assets shall be such amount as the Income- 
tax Officer may determine. Other sections showing the different matters in which 
the Income-tax Officer has to be satisfied or to form an opinion for the purpose of 
assessment are sections 12 (c), 13 and 17. Chapter IVof the Act which lays down 
the procedure to be followed in making the assessment, imposes inter alia the duty 
of calling for returns of income: (section 22) ; ofmaking assessment of the income and' 
to determine the sum payable by the assessee (section 23); the power to assess 
Companies to super-ta-X (section 23-A) ; the power to make provisional assessment in 
admnee of regular assessment (section 23-B). It is obvious however that for 
carrying out these several functions properly it is necessary for the Income-tax. 
Officer to examine documents and persons. Powers for this purpose are conferred 
on the Income-tax Officer (and certain other Income-tax Authorities) in section 37 
of the Act. The first sub-section of section 37 runs thus ; — 

“ The Inootne-to-x OfScsr, Appellate Assistant Comipissioner, Commissioner and Appellate 
T^nna] shall, for the purposes of this Act, have the same powers as are vested in a Court under the 
of Ch-a Procedure of 190S) when trying a suit in respect of the following matters; 
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(a) discovery and inspection ; 

(i) enforcing the attendance of any person, including any officer of a banking coI^pa 3 ^•' 
-and examining him on oath ; '* 

(c) compelling the production of books of account and other documents ; and 

(d) issuing summons.” 

The second sub-section empowers any Income-tax Officer specially authorised 
by the Commissioner to enter and search any building and seize books of account 
and other documents. Under the third subsection the Income-tax Officer may 
impound or retain the books of account and other documents after following cer- 
tain procedure. The fourth sub-section of this section which does not confer any 
powers but has been reUed on steongly by the respondent will be dealt with in 
full detail later in this Judgment. 

From the brief simimarj' of the Income-tax Officer’s functions given above it 
is clear that he is a part and parcel of the executive organ of the State. The fact 
that for carrying out some of these executive functions he will have the powers as 
are vested in a Court under the Code of Chil Procedure has not the effect of 'con- 
verting him into a limb of the judicial organ. It has been held that he is a quasi- 
judicial authority. That is not sufficient however to make him a Court. Before we 
can call him a Court, he must be shown to be a part of the judicial organ of the State. 
Leaving out'for later consideration the effect of section 37 (4) it is clear that an 
Income-tax Officer is not a Gourt. 

We have not thou^t it necessary to refer to the numerous decisions of the High 
Courts in India, of this Court or of the Privy Council in w’hich the question of what 
is a Court has been considered. We have considered this uimecessary in view 
especially of the fact that most of these were noticed in a recent decision of this Court 
in Jaganmth Prasad v. State of Uttar Pradesh^, where the. question whether a Sales 
Tax Officer was a Court or not within the meaning of section 195 (2) of the Criminal 
Procedure Code was considered. This Court held that the Sales Tax Officer is not a 
Court within the meaning of that section. All the reasons set out in this judgment 
which Kapur, J., delivered for the Court are applicable to the case of the Income- 
tax Officer and if the reasoning in that case is taken to be correct, as it must be, the 
Income-tax Officer also must be held to be not a Court — unless any different con- 
clusion is justified from the provisions of section 37 (4) of the Act. 

It will not be out of place to mention here w'hat the Constitution Bench of this 
Court said in Jaswant Sugar Mills v. Ixiksltmi Chaiid', as' regards the nature of t^ 
functions of Income-tax Officers. The question for the Court’s decision in that ca^ 
was w’hether a Conciliation Officer under clause 29 of the Government Order under 
sections 3 and 8 of the U. P. Industrial Disputes Act was a “ Tribunal ” within the 
meaning of Article 136 of the Constitution and the Court held that it was not such 
a tribunal. As illustrations of other authorities whose primary functions is adminis- 
trative even though they have the duty to act judicially, Shah, J., speaking for the 
■Court said : — 

“The duty to act judicially mrposed'upon an authority by statute does not necessarily 
the authority with the judinal power of the State. Even administratis-e or exccutivy aulhOThes 
are often by virtue of their constitution, required to act judicially in dealing with questions affe^S 
the rights of citizens. Boards of Revenue, Customs Authorities, Motor V’chides AuiionUM, 
Income-tax and Sales Tax Officers are fllustrations prima fade of such administrative antnoni^ 
who though rmder a duty to act judicially, cither by the e:^ress provisions of the statutes 
tuting.them or by the rules framed thereunder or by' the implication dthcr of the statutes 
powers conferred upon them are still not delegatees of the judidaJ power of the State. Thrir pmsau 
•function is admimstrative and, not jndiciaL” 

.It is true that the question whether an Income-tax Officer was a Court or a tn- 
bunal was not directly for decision in Jaswant Sugar Mills Casc-. It is 
•ever that as a part of the reasoning which the Court applied for coming to tne.co 


1. , (1963) 2 S-CJ. 120: (1963) 2 S.CR. 850: 2. A.T.R. 1963 S.C 677. 

(1963) M.LJ. (CrL) 338: A.LR. 1963 S.C 416. 
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elusion that the Conciliation Officer is not a Tribunal this Court was of opinion that 

an Income-tax Officer is also not a “Tribunal”. Obviously, if it is not even a 
Tiibunal it cannot be a Court. 

It is not seriously disputed by Mr. Desai who appeared before us for the r^- 
pondent that looking at the functions of an Income-tax Officer it is not possible 
to say that the Income-tax Officer is a Court especiaUy after this Court s decision m 
Jagamath Prasad's case^ mentioned above. His main contention is that even 
though the Income-tax Officer was not originally a Court within the mearung of sec- 
tion 195 of the Code of Criminal Procedure, the deeming provision in section 
37 (4) has made him a Court. Section 37 (4) runs thus 

“ Anv oroceedine before any authority referred to in this section shall be to be a judi- 

cial pr^fa^totSlmLitag of sections 193 and 228 and for the purposes of secUon 196 of the 

Indian Penal Code (XLV of 18W.)” 

The authorities mentioned in the section are the 

Appellate Assistant Commissioner, Commissioner and an 

dhS effect of sub-section (4) of section 37 tbemfore is ttet proc^ffi^ before an 

Income-tax Officer “ shall be deemed to be a judicial p u® lof: nf the Indian 
ing of section 193 and section 228 and for the pu^oses of 

Penal Code. As we read the section it at once leads to y t this 

tion in this of section 195 of the Code of Vq extend the deeming 

deenung provision in 1956 Parliament did not tffi^ i^ intended this provision to 
provision for the purpose of section 195. “ .j^n should be deemed to 

produce the consequence that the the Code of Criminal Procedure, 

be a Court within the meamng of se^ion 195(2) of t .. 

it is reasonable to expect that the Parliament yo'^l .• 195 (2) of the Code of 

shall be deemed to be a Court within the ^ for the purpose of section 195 

Criminal Procedure” or “shall be deemed to be ^ ^ . nhraseolow. The omission 
of the Code of Criminal Procedure” or some similar plnaseolog 

to use any such words is all the more remar^ble intention that a particular 
occasions before 1956 Parliament had m I 105 added express words to 

authority should be a Court for the purpose of section 195 aoaea exp 

0 ve effect to that intention. certion 18 

Thus, in the Payment of Wages Act, ^l^'^j^^gnh^^tion (1) of section 15 
after stating that every authority ^PPomted n 

shall have all the powers of a civil Court under tlis . , U deemed to be a civil 

purposes proceeded to say that “ every such autno of the Code of Criminal 

Court for the purposes of section 195 and Gh^P Compensation Act which 

Procedure, 1898”. Again, in section 23 of the Wo^ens^.^^ P^ ^ 

confers on the Commissioner for Workmens .gf.^.T^ Tegi 5 iature added in 1929 
under the Code of Civil Procedure, 1908, the i-egis 


I civU Court for aU the purposes of section 


■civil Court 

the following words: . - 

“and the Commissioner shall be deemed to be a ^Jl^^ ^ggg , 

195 and of Chapter XXXV of the Code of Criminal parliament after 

It is worth noticing also that in -.oceedina within the meaiu'ng 

stating that 'certain proceeding shall be ? Code proceeded to say that for 

uf section 193 and section 228 of the Indian P p . "pjjg pvacuee Property Act 
«rtain purposes it shall also be shall be deemed to be a judicial 

on950 after stating that the enquiry by the Cu , ggg^jon 228 of the Indian Penal 

proceeding within the meaning of section 193 jggjned to be a Court wiffiin the 
goes on to say “ and the rriininal Procedure, 1898 ”. 

ujsaning of sections 480 and 482 of the Code of .-gj. jy of the Evacuee Interest 

®^ce of similar legislation is to be (omid 1 oroceeding befor the competent 
^^Paration) Act, 1951, which after ^mting th Y P ,^.jthin the meamng 

or tho apWmti officor stall be a 
^i ^on 193 and section 228 of the Indian Penal 

^ (1963) 2S.C:j. 120 : (1963) 2 S,C.R. 
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_ “ and the coraptent officer or the Appellate Officer shall be deemed to be a civil Court 
withm the meaning of section 480 and section 482 of the Code of Criminal Procedure, 1898.” 

The_ Displaced Persons’ (Compensation and Rehabilitation) Act, 1954, uses 
exactly similar words in section 26. That section first confers on ever)' officer 
appointed imder the Act the same powers in respect of certain specified matters 
for the purpose of making any enquiry or hearing any appeal under the Act as are 
vested in a civil Couid under the Code of Civil Procedure and then proceeds thus 

“ any proceeding before any such officer shall be deemed to be a judicial proceeding 
■within the meaning of section 193 and section 228 of the Indian Penal Code and every such Officer 
shall be deemed to be a civil Court within the meaning of sections 470 and 482 of the Code of 
Criminal Procedure, 1898 ”. 

Similarly, the Industrial Disputes Actj 1947, after providing in sub-section 
(3) of section 11 that every enquiry or investigation by a Board, Court, 
Labour Court, Tribunal or National Tribunal, shall be deemed to be a judicial 
proceeding within the meaning of section. 193 arid section 228, of. the Indian Penal 
Code adds in sub-section ( 8 ) of the same section the provision that 

-I “ every Labour Court, Tribunal or National Tribunal shall be deemed to be -a civil Court for 
the purposes' of section 480 and .section 482 of the Code.of Criminal Procedure, 1898.” 

This sub-section was added in 1950. 

In clear contrast with these are the- statutes, which after saying that certain 
proceedings shall be a judicial proceeding -refrain from adding that the authority 
will be deemed to be a Court. One such statute is the Sea Customs Act,' which 
in section Hjl-A (4) lays down that every enqui^ under that section shall be deemed 
to be a. judicial proceeding within the meaning of section 193 and section 228 of the 
Indian Penal Code and stops there. A somewhat similar prowsion, though in diffe- 
rent phraseology appears in section 51 of the; Administrator-General’s Act (III of 
1915) which runs thus - 

! Whoever, during any examination authorised by this Act, makes upon oath a statement 
which is false and which he either knows or believes to be fake or does not believe to be true, 
shall be deemed to have intentionally given false evidence in a stage of a judicial proceedings.” . 

The learned Soh'citor-General, who appeared before u-s on behalf of the appellant, 
strongly urged that if the intention of the Legislature had ever bern that the Income- 
tax Officer or the other authorities mentioned in section 37 should be deemed to be a 
Court for the purpose of section 195 of the Code of Criminal Procedure it would have 
taken care to express that intention in clear phraseology. In any case, argues 
learned Counseli when in 1956 the old section 37 was wholly recast the Parliament 
which at least then had before it a well established pattern of legislative forms in the 
numerous statutes .mentioned above for expressing an intention 'that an authority 
shall be deemed to be a Court for the purpose of section- 195 or any other provision 
of the Code of Criminal Procedure there could be no conceivable reason for tlie 
failure to follow that pattern. In our opinion, there is considerable force in this 
argument. • . 

On behalf of the accused-respondent, Mr. Desai suggests that the words actually 
used, riz., “that proceeding before the authority shall be a judicial proceeding 
within the meaning of section 193 and section 228 of the Indian Penal Code” were by 
themselves sufficient to give effect to an intention that that authority shall also be 
deemed to be a Court within the meam'ng of section 195 of the Code of Criminal 
Procedure. According to the learned Counsel, a. judicial proceeding within the 
meaning of section 193 of the Indian Penal Code can only be before a Court. For 
this proposition we can find no support either in principle or authority. }\ 
clear to us on the contrary that proceedings before tribunals which are quasi-judicial 
and not a Court may well be considered to be judicial proceedings within the meamng 
of section 193 of the Indian Penal Code. Though the words “judicial piocccdings 
have been used in numerous sections of the Indian Penal Code, it has not defined the 
words, though the words “ Court 'of justice"” 'as'dlsb the‘'woffs ’ “ a judge ’’ Ija*'^ 
been-de^ed. The. Code of Criminal Procedure in.which also the'phx^ “judicial 
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procesdins ’’ occurs in. several sections has defined it in section 4 {m) thus . “ Judi- 
cial proceedinss includes any proceedings in the course of which evidence is or may be 
locally taken on oath This definition of judicial proceeding vas induced in the 
Code of Criminal Procedure, 1898, from the veiy beginning. The fact that for all 
these years since 1898 Parliament has not thought fit to give any definition of the vords 
*“ m(tjdal proceeding * in the Indian Penal Code is some justification for thinking 
that the words “ Judicial proceeding ” in the Indian Penal Code may reasonably 
be held to have the same meaning as in the Code of Criim'nal Procedure. In other 
words it would be reasonable to think that in the Indian Penal Code slso the words 
‘■judicial proceeding ’’ has been used to include “ any proceeding in the couise of 
which evidence is or may be legally taken on oath.” That would bnng within the 
neanina of the words “judicial proceeding” proceeding before many quasi-judicial 
authorities which are not Court, e.g., a Customs Officer or a Sales Tax Officer. 


It is unnecessary for our present purpose to attempt an exact defimtion of the 
words ‘*radicial proceeding” as used in section 193_or in anj other section of the 
Inf^ian Penal Cod® Even without any such definition however it appears clear 

before Courts but proceedings before certain other 

point out that if a proceeding before any othCT authonty - P ^ pg-pi 

be ajudicial proceeding within the meamng o section p p ^ a j-t 1950* 

it wou.a no' have been necessary for Parliament in ^ope^ I m 

fctheEv.cg^ Id,er^ tS^ara,ion) ^, 9^^ 

pensation and Rehabihtation) Act, 1954, to aoo aiier y -.t-:- nieaiiinE of 
inss before certain authorities shall be judicial pro ^^ -{•.•rther words that “'"the 
section 193 and section -228 of the Indian ?enal Code the fu^ 

authority shall be deemed to be a civil Court *hisTonnection the provi- 

Ctiimii^ Procedure It is es^iaUy mt^o^^^^ Disputes Act to which, 

sions pf section 11 (3) and section H.CS) ot tne inai^i ^ enquirv 

vre have already referred. Under ^ec^ton lU^a d^med to be a judicia'l 

or investigation by a Board, Court or Tnbu^ ^ ^ p^^^ 

Fcceedmg within the meaning of ^ t ig) ^vhat was enacted 

Code. When ParUament added to this for the purpose of section 

yas that every tribunal shall be deemed to be a ci amendment by the 

and section 482, Criminial Proceoure Code, ^98 f 
Act CXJCCVI of 1956 the concluding portion of section 1 1 ( 1 ^ jcatioaa 

, , “ &-T:ry enquiry or investigation jy- a Boards mining of section 193 and- 

Tnbcial Shan be deemed to be a judicial proceedmg witiun m- ui s ^ 

section 22s of the Indian Penal Code.” • 

- i- c tTip words labour Courts 
ite same Act snbstituted in section Inspite of the fact 

inbunal or National Tribunal ” for the word ^ Board has to be deemed 

towsvsr that every enquiry or investigate o section 228- 

be a judicial proceeding within the ^ savins that a Board shall also 

Cl tbs Indian Penal Code Parliament reframe 480 and section <^82 of the 
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proceeding ” have been used as equivalent to proceeding in a Court. That may 
weU be so. Section 476 lays down the procedure in cases mentioned in section 195 (I) 
■(6)and (c) of offences that appear to have been committed in or in relation to a procee- 
ding in a Court. It was quite correct therefore to refer to such proceeding in a later 
part of the section as judicial proceeding. Section 479-A lays down the procedure 
in certain cases of offences of giving false evidence in civil, revenue or criminal Courts 
and necessarily speaks of the proceedings before these Courts as judicial proceeding. 
It is difficult to see how the use of the words “judicial proceeding ” in these sections 
support the contention that “ judicial proceeding ” can only be a proceeding before a 
Court. There can no doubt that every proceeding before a Court is a “judicial 
proceeding.” It does not follow however that every judicial proceeding is a proceed- 
ing before a Court. 


Mr. Desai drew a grim picture of what would happen if the authority a proceed- 
ing before which was deemed to be a judicial proceeding within the meaning of sec- 
tion 228 of the Indian Penal Code was not at the same time considered a Courtwithin 
the meaning of section 195. He rightly points out that one consequence will be that 
if any person offers any insult or cause any obstruction to a public servant when he is 
sitting in any such judicial proceeding and thus commits an offence under section 228 
•of the Indian Penal Code it wiU be possible for persons other than the public servants 
to institute a cpmiaal case for such offence. This, says the learned Counsel, 
would be a very undesirable thing. We fail to see why this should be considered to 
be undesirable. But assuming this is so, that is not to our mind a con<ideration which 
should compel us to give the words “judicial proceeding” a meaning which they 
do not bear. 

It may be mentioned here, as already stated, that under section I71-A (4) of 
the Sea Customs Act, 1874, every enquiry before a Customs Officer “ shall be deemed 
ito be a judicial proceeding within the meaning of section 193 and section 228 of 
the Indian Penal Code ”. In spite of this, the Constitution Bench of this Court 
held in its recent decision in Indo-Chim Steam Navigation Co., Ltd. v. The Additional 
■Collector of Customs\ that a Customs Officer is not even a Tribunal. After discus- 
sing several previous decisions of this Court Gajendragadkar,C.J., speaking forthe 
Court observed thus : — _ - . • 

" The result therefore is that it is no longer open to doubt that the Customs Officer is not a 
•Court or tribunaL” 

It is difficult to see how if the presence of the words “ shall be deemed to be a 
judicial proceeding within the meaning of section 193 and section 228 of the Indian 
Tenal Code ” in section 171-A (4) have not the effect of making a Customs Officer a 
Court or tribunal, the presence of similar words in section 37 (4) in the Indian Income- 
tax Act, can have that effect. 

In our opinion, the words used in section 37 (4) of the Income-tax Act furnish 
no reason to alter the legal position that is inescapable on a consideration of the 
functions of the Income-tax Officer that he is not a Court within the meaning of 
section 195 of the Code of Criminal Procedure. 

We would therefore allow the appeal, set aside the order passed by the High 
•Court and direct that the Presidency Magistrate, Bombay, should now dispose ol 
the case in accordance with law. 

Order.— I n accordance with the opinion of the majority, this appeal fails and 
is dismissed. 

Appeal dismissed. 


1. C.A. No. 770 of 1962, decided on 3rd February, 1964. 
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Tclated taxes on land and income from land in Other regions, the ultimate burden on persons in the 
Bhopal region who were subjected to agricultural income-tax and agricultural land owners in the 
rest of the State did not disclose a pattern of wide variations, the mere existence of agricultural income 
impost in one region, and the absence of such impost in another region may riot necessarily justify 
an inference of unlawful discrimination. , ■ " 

Appeal from the Judgment and Order dated 17th January, 1961 of the Madhya 
I’radesh High Court in Misc. Petition No. 226 of 1960. 

Sen, Senior Advocate (/. N. Shroff, Advocate, with him), for Appellant 

S. T. Desai, Senior Advocate (J. B. Dadachanji, O. C. Mathiir and JRenirJer 
Harain, Advocates of M Is. J. B. Dadachanji & Co., with him), for Respondent 

The Judgment of the Court was delivered by 

Shah, /.—Bhopal Sugar Industries Ltd. — ^hereinafter called ‘ the Company 
was incorporated under the Companies Act of the former Indian State of Bhopal. 
In 1953 the State of Bhopal which was then a Part ‘ C ’ State under the Constitution 
•of India enacted “ The Bhopal State Agricultural Income-tax Act (IX of 1953) ” 
providing for imposition and levy of tit on agricultural income. The Act was 
applied to the territory of the entire State of Bhopal and was brought into force on 
15th July, 1953. 

By the States Reorganisation Act (LXVII of 1956) territory of the Part 
■*C’ State of Bhopal was incorporated with effect from 1st November, 1956, into ^e 
-newly formed State of Madhya Pradesh. Section 1 19 of the States Reorgaiusation 
Act, 1956, enacted that by the constitution of the reorgam'zed State, no change in 
Ihe lawsin force which immediately before 1st November, 1956, extended or applied 
to any constitutent regions, was effected, and territorial references in the laws to 
an existing State shall, imtil otherwise provided by a competent Legislature or other 
•competent authority be construed as meaning the territories within that State imme- 
diately before 1st November, 1956. By the Madhya Pradesh Adaptation of Laws 
•(State and Concurrent Suojects) Order, 1956, promulgated by the Government of 
the State, all laws in force in the regions which were newly incorporated into the 
reorganised State of Mad.f’ya Pradesh were, with certain adaptations and modifir^ 
tions specified in the Order, to remain in force in those areas imtil altered, repeals 
or amended, and by that Order the Bhopal Act, (IX of 1953) continued to remain 
applicable in the territory of the former Bhopal State, in the new State of Madhya 
Tradesh. Later the Legislature of the Madhya Pradesh State enacted the Madhya 
Tradesh Extension of Laws Act, 1958, extending several Acts — Central as well as 
State — to the entire territory of the State, but no alteration was made in the territonal 
operation of Bhopal Act (IX of 1953). It is common ground that in the remaimng 
■territory of the State of Madhya Pradesh there was no law providing for le%y of tax 
•on agricultural income. 

The Company paid and continued to pay tax assessed under the Bhopal State 
Agricultural Income-tax Act, 1953, till sometime in 1960. On 4 th August, 19 w, the 
•Company presented a petition under Article 226 of the Constitution in the High Court 
of Madhya Pradeshat Jabalpur for a writ declaring that Bhopal Act (IX of 1953) was 
unconstitutional and void aS being discriminatory’ and for appropriate dirKtions, 
-writs or orders restraining the State of Madhya Pradesh from giring_ effect to the Ac • 
Itwas claimed bythe Company that Bhopal Act(IX of 1953) deprived the residcn 
of the territory to which it applied, of the protection of Article ] 4 of_theConstituuo • , 
"The High Court upheld the plea of the Company and issued a writ 
-State of Madhya Pradesh from enforcingthe provisions of Bhopal Act (IX ol iv h 
obseiv’ing that the Act was “ in clear contravention of the petitioner’s right un 
.Article 14 of the Constitution and must be declared void ”. 

Authority of the Part ‘ C ’ State of Bhopal to enact the Act, as it 
is not in dispute, nor are the prorisions of section 119 of the States . ;„}c) 

-Act and the Madhya Pradesh Adaptation of Laws (State and Cpncurrcnt J 
Order, 1956, .challenged as incompetent. The plea that there is_ 

-Article 14 of the Constitution is advanced on the sole ground that m the re ga 
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adaptation of laws, so as to make them unifonn, and immediate abolition of laws 
which gave distinctive character to the regions brought into the new units was 
politically inexpedient even if theoretically possible. An attempt to secure xmiform- 
ity of laws before reorganisation of the units w'ould also have considerably retarded 
the process of reorganisation. With the object of effectuating a swift transition, 
the States Reorganisation Act made a blanket provision in section 119 continuing 
the cpsration of the law's in force in the territories in w’hich they were pre\iously 
in force notwithstanding the territorial reorganisation into different adminis- 
trative units imtil the competent Legislature or authority amended, altered or 
modified those law's. 

The reorganized State of Madhya Pradesh w'as formed by combining territories 
of four different regions. Shortly after reorganisation, the Governor of the State 
issued the Madhya Pradesh Adaptation of Laws (State and Concurrent Subjects) 
Order, 1956, so as to make certain laws applicable uniformly to the entire State and 
later the Legislature by the Madhya Pradesh Extension of Laws Act, 1958, made 
other alterations in the laws applicable to the State. But Bhopal Act (IX of 1953) 
remained unamended and unaltered : nor was its operation extended to other areas 
or regions in the State. Continuance of the law's of the old region ^er the 
reorganisation by section 119 of the States Reorganisation Act w'as by itself not 
discriminatory even though it resulted in differential treatment of persons, objects 
and transactions in the new' State, because it w'as intended to serve a dual purpose- 
facilitating the early formation of homogeneous units in the larger interest of the 
Union, and maintaining even w'hile merging its political identity in the new' unit, the 
distinctive character of each region, till uniformity of laws w'as secured in those 
branches in which it w'as expedient after full enquiry to do so. The law's of the regiom 
merged in the new units had therefore to be continued on grounds of necessity and 
expediency. Section 119 of the States Reorgam’sation Act w'as intended to sen'e 
this temporary purpose, viz., to enable the new units to consider the special circums- 
tances of the diverse imits, before launching upon a process of adaptation of laws so 
as to make them reasonably uniform, keeping in view' the. special needs of the com- 
ponent regions and administrative efficiency. Differential treatment arising out ol 
the application of the laws so continued in different regions of the same reorg^iseo 
State, did not therefore immediately attract the clause of the Constitution probTitmg 
discriminatiom But by the passage of time, considerations of necessity and 
expediency would be obliterated, and the grounds which justified clarification oi 
geographical re^ons for historical reasons may cease to be valid. Apureij 
temporary provision which because of compelling forces justified differential 
ment when the Reorganisation Act w'as enacted caimot obviously be pemuttra 
assume permanency, so as to perpetuate that treatment 'without a rational basis t 
support it after the initial exp^iericy and necessity have disappeared. 

The High Court observed that even though the State had enacted the htadhj'a 
Pradesh Extension of Laws Act, 1958, and had removed diversity in some of the law's 
ofthecomponentregions,noattemptw'asmade to remove discrimination betwecntbe 
territory of the former Bhopal State and the rest of the territories of the State of Madhya 
Pradesh in the matter of lety of agricultural income-tax. This in the view of the 
High Court W'as unlawful because the State had since the enactment of the Stht^ 
Reorganisation Act sufficienttime and opportunity to decide whetherthc hohtinuan 
of the Bhopal State Agricultural Income-tax Act in the Bhopal region w'ould^ ^ ' 
sistent w'ith Article 14 of the Constitution. We are unaWe to agree with 
of the High Court so expressed. It w'ould be impossible to lay down any 
time-limit w'ithin which the State had to make necessary' adjustments so as 
effectuate the equality clause of the Constitution. That initiallytherc was a va 
geographical classification of regions in the same State justifying unequal 
w'hen the State w'as formed must be accepted. But w'hether the ronUnuanee 
unequal laws by itself sustained the plea of unlawful discrimination in 
changed circumstances could only be ascertained after a full and thorough cnq ^ 
into the continuance of the grounds on which the inequality could rational , 
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founded and the change of circumstances, if any, which obhterated the comprfsion. 
of expediency and necessity existing at the time when the Reorgamsation Act was- 

enacted. 

Unfortunately there was no clear perception by the parties of what has to be 
nleaded and proved to establish a plea of denial of equal protection of the laws. The 
Company m^elv assumed that the existence of a law relating to taction which 
imposed aaricultural income-tax in the Bhopal region, there being no similar levy m 
thereof the State, was in law’ discriminatory. That is clear from the petition 
of the Company which merely asserted that the Act discriminated between the Com- 
pany and other owners of sugarcane farms in the State of Madhya Pradesh, because 
it si'naled out the Company and other agriculturists in the Bhopal region from other 
asricnilturists and sugarcane farm owners in the State of Madhya Pradesh and 
subjected them to liability without any reasonable basis for classification. The Com- 
pany therefore baldly submitted that after the incorporation of the Bhopal 
resion in the reorgam’sed State, the State of Madhya Pradesh ought to have suitably 
modified the Act so as to make it applicable to all residents alike and by allowing 
the Act to operate without any modification, the State had violated the funda- 
mental rieht of the Company under Article 14 of the Constitution. The State of 
Madhya Pradesh did not ffle any affidavit in reply before the High Court, and chose 
to defmd the petition as if its decision depended on a pure question of law, that iffi 
for historical reasons the Act in operation in a region incorporated in the new State 
was not discriminatory at the date when the reorganisation took place, it can never 
become discriminatorv’ thereafter. The assumptions made by both the parties 
appear to be erroneous. The High court was of the view that after expiry of a 
reasonable period during which the State has the opportunity of making necessary 
adaptations so as to make the Act applicable to the entirety of the new State, if the- 
State fails to adapt the law’, historickl considerations which initially justified the 
classification must be deemed to have disappeared. That assumption without 
further enquiry may not be accepted as correct. It was necessary for the High Court 
to investigate w’heffier at the date when the petition was filed, special treatment offi 
the Bhopal region in the matter of levy of agricultural income-tax had a rational 
basis. That necessitated an enquiry into the structure of tax burden imposed directly 
or indirectly on or in respect of agricultural land or income from it in the different 
regions constituting the State. If for instance, on account of disparity in the impost 
of land revenue and related taxes on land and income from land in other regions, 
the ultimate burden on pmons in the Bhopal region who w’ere subjected to agricul- 
tural income-tax and agricultural land owners in the rest of the State did not dis- 
close a pattern of wide \’ariations, the mere existence of agricultural income impost 
in one re^on, and absence of such impost in another region may not necessarily 
ju^ify an inference_ of unlawful discrimination. It w'as therefore necessary to ascer- 
tein the difference in the overall tax liability between persons similarly situated in the- 
State of Madhv’a Pradesh in the matter of levy of agricultural tax. For that purpose - 
an mvesligation was necessaty whether the incidence of total burden oh agriculturists 
was so disparate _ that an inference of unlawful discrimination may reasonably 
be made. The ffigh Court had to ascertain the impact of diverse land taxes imposed 
on agncultural land_inthe_ four regions of the State, and whether the burden 
betv.^ persons similmly drcumstanced w’as substantially dissimilar, and whether 
of dissimlar leries w’as justified. If upon a thorouah examination 
of the pattern of lanu taxes m different regions of the State, it appeared to the 
Court than an unreasonably larger burden w’as sought to be continued upon this 
region, without any apparently justifiable ground, an inference of discrimination 
cay arise. 

aaJiidging reasonableness of classification for the purpose of taxation, the- 

Legislature and if the statute discloses a 
permissible policy- of taxation, the Courts will uphold it. 
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the tax was imposed deliberately with the object of differentiating between persons 
similarly circumstanced. We may state that the observations to the contrary that 
in matters of taxation a statute may not be struck down “ unless the Court finds 
that the tax “ has been imposed with a deliberate intention of differentiating 
behveen individual and individual ” in The State of Madhya Pradesh v. The Gwalior 
-Sugar Co., Ltd. arid another\ was not strictly necessary for deciding that case, and 
was not intended to lay down any special test applicable to taxing statutes in their 
relation to Article 14 of the Constitution. 

To arrive at a conclusion adverse to the State it was therefore necessary to 
■decide whether the differentiation arising from the continuation of the levy of the 
-agricultural income-tax was unfair and not supported by a reasonable standard, and 
the State having the requisite information and opportunity to make the imposts 
reasonably uniform, had failed or neglected to do so. No set formula can be devised 
for solving a problem of this character. It carmot be said that because a certain 
number of j'ears have elapsed or that the State has made other laws uniform, the 
.’State has acted improperly in continuing an impost which operates upon a class of 
•citizens more harshly than upon others. 

The petition filed by the Company was singularly deficient in furnishing p^i- 
'Culars which would justify the plea of infringement of Article 14 of the Constitution. 
It cannot be too strongly emphasized that to make out a case of denial of the equal 
protection of the laws under Article 14 of the Constitution, a plea of differential 
treatment is by itself not sufficient. An applicant pleading that equal protection of 
the laws has been denied to him must m^e out that not only he had been treated 
•differently from others but he has been so treated from persons similarly circumstanced 
without any reasonable basis, and such differential treatment is unjustifiably made. 
•A mere plea that the Company and other agriculturists within the region of ffie 
former Bhopal State had to pay the agricultural income-tax, whereas the agriculturists 
-elsewhere had not to pay such tax, is not sufficient to make out a case of infringement 
of the fundamental right under Article 14 of the Constitution. 

The State also did not place evidence before the High Court, which would in 
the very nature of things be in its possession, showing a rational relation betw<»n 
the differential treatment and the classification and has also not placed any material 
before the Court throwing light on the question whether the continuance of the tax 
was justified : it merely chose to plead its case as on a demurrer. Both the State 
. and the Company have by inadequate appreciation of the true position in law contri- 
buted to the manner in which the trial of the petition has proceeded._ We would m 
“the circumstances not be justified in dismissing the petition on a technical view of the 
burden of proof. We think that this is a case in which the parties should ^ giyetx 
-an opportunity to plead their respective cases adequately and to go to trial after 
the requisite evidence which has a bearing is brou^t before the Court. 

We accordingly allow the appeal, set aside the order and remand the case for 
re-trial to the High Court. The High Court, wiU, if the Company so desires, give 
-opportunity to the Company to amend its petition so as to adequately plead its caw 
of infringement of the fundamental right to equal protection of the laws supported 
by necessary particulars. The High ^urt will also give opportunity to the State 
to file its affidavit in reply and to place all such materials as it may rely upon the 
plea set up by the Company. After the pleadings are completed and the evidence 
is brou^t on the record, the High Court will proceed to decide the case aKording 
"to law. Costs in this Court wiU be the costs in the petition before the High Court. 

V. S. Appeal allowed and remarJed, 


1. (J952) 2 S.C.R. 619. 
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sions of the Indore Industrial Tax Rules, 1927, (hereinafter referred to as the Tax 
Rules) and assessments made thereunder for the years 1940 to 1948. 

The appellant is a cotton mill, and in 1927 a tax was imposed on cotton mills 
in Indore in Holkar State by the then Ruler in respect of profits, gains and income of 
such mills. This w'as done under the Tax Rules promulgated by the Ruler of 
Indore. The procedure under the Tax Rules provided for a Board of assessing 
officers. The orders of the Board were open' to appeal to the Member-in-charge of 
Commerce and Industry' Department. Thereafter a second appeal .was provided 
to the Government. Rule \1 of the Tax Rules further provide that the power of 
making Rules was vested in the Government, and such power shallj except on the 
fi^ occasion of exercise thereof, be subject to the condition of prer'ious publication. 
Rule 18 pro%'ided that rules made rmder rule 17 shall be published in the State Gazette, 
and thereafter shall have the force of law. Rule 19 provided that the Member- 
in-charge of Commerce and Industry Department shall have power to make subsi- 
diary' rules not inconsistent w'ith the Tax Rules. On May 28, 1948, the Holkar 
State merged to form the State of Madhya Bharat;- On July 19, 1948, the State 
of Madhy'a Bharat acceded to India. Ordina .ce hto. 1 of 1948 was promulgated 
by' the Rajpramukh of the new State of Madhya Bharat to provide for. the peace 
and good Government of the State. This Ordinance was superseded by Act (I of 
1948) which came into force on December 13, 1948. Section 4 of the Act presided 
for the continuance of the existing laws, of any covenanting States or of any State 
which merged in the ’State of Madhya Bharat, until repealed or amended under 
the provisions of the Act. Section 5 of the Act provided that the Government may 
by notification published in the Government Gazette make relations for the 
peace and good Government of all the territories which had already been included 
in the new' State or which may be included in it under the provisions of section 3 
of the Act. Such regulations were to have the force of law, unless they were repug- 
nant to any Act or law' or Ordinance made by the Rajpramiilffi, in which c^e, to the 
extent of their repugnancy they w'ould be void. Further, it was prot'idcd that 
such regulations may repeal or amend any law' aheady in force.in any Stale before 
its administration was taken over or before it w'as, as the case may be, merged in 
the new' State. Finally, the section provided that the right of the Rajpramuk to 
make Ordinances for the peace and good Government of the new' State or of the- 
States which may become merged in the said State w’ould remain unaffected. 

In view of the merger of the Holkar State with Madhya Bharat, some of the 
provisions of the Tax Rules had to be changed to bring them into line with the 
new' £et-up. Consequently, on December -28, 1949, the Government of Madhya 
Bharat issued a notification under rule 18 of the Tax Rules purport!^ to make 
rules under rule 17 thereof: These rules made certain amendments in the Tax 
Rules. It is not necessary to refer to all the amendments as we are concerned here 
only with three amendments. The first amendment w'as that instead of the Board 
making the assessment, the assessment was to be made by' an assessing officer. 
The second amendment was that the appeal from the assessing officer was to be heard 
by an officer appointed. from time to time by the Minister-in-charge of the Finance 
Department in place of the Memb'er-in-charge of Cordmerce and Industry Depart- 
ment. The third amendment was with respect to second appeals. The amendmrat 
provided that instead of the Government hearing second appeals which under the 
old provision lay both on facts and law, second appeals thereafter were to be heard 
on a point of law by the High Court. Then came the Constitution of India on 
January 26, 1950, and theState of Madhya Bharat became one of the Part B States, m 
the Finance Act (XX\'' of 1950), which came into force on April 1, 1950 and applied 
to Madhya Bharat also, a provision was made that any law -relating to iticontc-^ 
or super-tax or tax on profits of business in any Part B State shall cease to have cSect 
except for the purpose of levy, assessment and collection of income-tax and super- 
tax in respect of any period not included in the previous year for the purpose oi 
assessment under the Indian Income-tax Act (XI of 1922) for the year ending » 
March 31, 1951 or for any subsequent year or, as the case may be, the levy, assessme 
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(3) As after the Finance Act, 1950i:asse3sments were_made by the old officers 
appointed under the Tax Rules and not by the • corresponding officers under the 
Indian Income-tax Act, the, assessments were invalid and the Validating Act could 
not validate them (firstlj') because the Validating Act itself ' was discriminatory 
and was hit by Article 14 and (secondly) because in any case it did not apply to- 
the present assessments. .... 

The High Court repelled all the contentions, raised on behalf of the appellant 
and dismissed the writ petition. Thereuponjhe appellant applied to the High Court 
for a certificate of fitness, which was granted, ; and that is how. the appeal has come 
up before us. We propose to deal with the points raised in the order in which they 
have been set put above. • ■! '.j 

The first question is about the validity of the amendments made in the Tax Rules 
on December 28, 1949. It is true that the notification , by which' amendments were 
made .purports to have been published imder.rule 18 of the' Tax Rules read with 
rule 17. The argument on behalf of.the.'appellant.'ls that ruled? of the'Tax Rules 
must be treated on a par with provisions in-a statute which provide for framing of 
rules, and these rules .are subordinate legislation made for carrying'biit the purpose 
of the statute, and the power to frame such.rules does not include the ‘power to modify 
the parent law under which the rules have to be framed. We do not' think it neces- 
sary for present purposes to consider this argument, for we are of opinion that the 
amendments which were made in the Tax Rules on December 28,' 1949 can be justified 
on the basis of Act l- of . -1948, which was passed on December'13,T948, by the Raj- 
pramukh. ■ That Act, -as; already. indicated,'provided bysectioh 'Sthat the Govern-' 
ment, by notification published in the Government Gazette, may- make regulation^ 
for the p^ce and, good government of.allthe territories ■hbich'had been includ^ 
in the,,State of Madhya Bharat or which may.' be included init under the provift'ons- 
of section 3 of the Act. - It alsd pro-vided' for the repeal ur amendment by regulation' 
of any law already in force in any 'State before its- admim'stration was taken over or 
before it was, as the case may be, merged in the 'United States. The Government had 
therefore the power to amend the Tax Rules under section 5 (I) read with section 5 (3) 
of Act 1 of 1948. The notification of December 28, 1949, by which the amendments 
'W’ere made wahpublished in the Gazette of the Madhya Bharat State and .the amend- 
ments were made by -the' Government. ' It is true that in the opening part of the- 
notification it'is said that the amendments were made under rule 17 ,of the Tax 
Rules ; but that, in our opinion, would not conclude the matter, for if the Govern- 
ment had the power to make amendments under Act T of 1948, the amendments 
in the Rules could be justified under that power in spite of the wTong words used 
in the opening part of the notification of December 28, 1949. It well settled that 
merely a 'WTong reference to the power under which certain actions are taken by 
Government would not per se vitiate the'- actions done, if they can be justified under, 
some other power under which the' Government coiild lawfully do these acts. . It is^ 
quite clear that the Government had the power under section 5 (1) and (3) of Act, 

1 of 1948 to arhend the-Tax Rules, for that was-a law in force in one of the merged 
States' The only mistake that'the Government made was that in the opening part, 
of the notification section 5 of the Act was not referred to and the notification did 
not specify, that the Government was making. a Regulation under Act 1 of 1948. 
But that, in our opinion,' would make no difference to the valid ty of the amendments, 
if the amendments could, be Validly made-under section 5 of Act 1 of 1948. It is' 
not disputed that the amendments could be validly made'under section 5 of the Act 
1 of 1948. \ye are therefore, of opinion that the mere mistake in the opening part 
of the notification in reciting the wrong source of pb\yer docs not affccythc validity, 
of the amendments made. It is urged that the Government knew that it could only 
make Pegulations under section 5 and it had made Regulations under section 5 m ■ 
Act.l of 1948 in certain cases.. Even if that be so, .there. can, in our opinion, be 
ho doubt about the validity of the amendments made, if the Government had power , 
to make them, even though there was a mistake in the opening part of the ■ 

publishing the amendments. All that section 5 of Act 1 of 1948 requires is tu 
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the Validating Act specifically validates such assessments. In these circumstances, 
■v/e have not been able to xmderstand how it can be said that these assessments have 
not been validated by the Validating Act. The contention under this head must 
.therefore also fail. 


The appeal fails and is hereby dismissed with costs. 

K.,S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — P. B. Gaiendragadkar, K. N. Wanchoo, M. Hidayatullah, 
X. C, Das Gupta and J. C. Shah, JJ. 

‘P. H. Kalyani . . Appellmt* 

V. 

M/s, Air Francei Calcutta . . Respondent. 

Industrial Disputes Act {XIV of 1947), section 33 (2) (b)— Requisites for a proper application 
.under— Bias of enquiring authority— Violation of the principles of natural Justice — Scope of the 
powers of the Labour Court— Plea of victimisation —If open when the mistakes are admitted— 
Domestic enquiry defective — Order of dismissal — fVhen operative. 

The Proviso to section 33 (2), {b) of thelodustrial Disputes Act 'XIV of 1947) contempistes 
the three things mentioned therein namely (i) dismissal or discharge, (ii) payment of wages and 
•(iii) making of an application for approval to be simultaneous and to be part of the same 
transaction so that the employer when he takes the action under section 33 (2) (b) by the dismiss- 
ing or discharging an employee should immediately pay him or offer to pay him wages for one 
month and also make an application to the tribunal for appro\.al at the same time. The employer's 
• conduct also should show that the three things contemplated tinder the Proviso are parts of the 
same transaction. 

It is now well settled that it is open to the tribunal to go into the propriety of an order of 
dismissal itself, when there is a defect in the domestic inquiry. The Labour Court, in the instant 
-case would be entitled to go into the question whether the dismissal was justified on the evidence 
led before it, even if there was bias on the part of the Station Manager and therefore there was 
some violation of the principles of natural justice. 

In the face of the appellant’s admission of the mistakes, there could be no question of 
“victimisation ” in the instant case. 

If the domestic enquiry is not defective the Labour Court has only to see whether there 
■ a pr/ma /hc/e case for dismissal and whether the employer had come to the hona/de conclusion 
that the employee wns guilty of misconduct. Thereafter, if the Labour Court grants the 
.-approval, it would relate back to the date from which the employer had ordered the dismissal. 
If the enquiry is defective for any reason, the Labour Court would also have to consider for itself 
on the evidence adduced before it, whether the dismissal was justified. On coming 1°.^ 
conclusion on its own appraisal of the eridence adduced before it that the dismissal was jushw 
its approval of the order of dismissal made by the employer in a defective enquiry would still 
■relate back to the date when the order was made. 


♦ CM Appeal No. 419 of 1962. 15th February, 1963. 
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Appeal by Special Leave from 1961, of the Secon 

LabouVCoun, \Yest Bengal, m Case No. 9 ^ 

N. N. Keswani, Advocate, for Appellant Advocate of Mis. 

C. K. Daphtary, Solicitor-General of Advocate, with him), for 

AnandDas Gupta, Sagar & Co., ana • 

Respondent. 

The Judgment of the Court was ^ 5^^^,d 

Wanchoo J — ^This appeal by Lea of the appellant, who was m 

Labour Court, West Bengal, relating to the 

S on one day and a “a"0=-ctor on another a ‘‘VaSad b en 

him. 9lh May, 1969 , was Station Manager 0 ° ^j^ich he 

lant objected to the „ainst^im on account of ^as partly 

the Station Manager was biased ^ customs case nbiection was 

had given against , the Station Station Manager His 

responsible for the infliction of a Station forwarded 

however overruled and the inquiry ..poears that the Station „? the respond- 
ted on 10th May, 1960. Thereafter it the 

his findings and recommendations -g^gj on 28th May, 19 , V juonth’s 

ent-compiny. The appellant was dismisse^^^^^ 

Representative; the order of an the action taken, 

wales to the appellant West Bengal, for appr^^^^^^^ It 

before the First Industrial Tribuna. pending befor appellant on 30th 

apparently as some 'ti‘^^®jF*'^^.‘^„iP„.as communicated to t P the 

aSearstLt the order^of dismissal ^/“ndered to West Bengal, 

May, and one month s wages w Industrial T ^.gde an appl'ca- 

resindent filed an applicahon I960, ^^xiV of 1947 (here- 

seeking approval of the action. L)isputes Act J^\gtion taken on a 

tion under section 33-A ot me rn ^ legality 01 

inafter referred to as the Act), challenging m 

large number of grounds. Court and all of m 

These grounds were considered by the^La Labour Court he^ for such 

substantially decided against F^® .cP? ^nd therefore accor on behalf of 

dismissal of the appellant w-as justi various P°^” jg, section 33 (2) {b) 

dismissal. In particular, dealing ^ application ' the order of 

the appellant, L Labour Court held that m been made^after ^y 

of the Act was validly held that the ca.e pi-cvious pcrmis- 

dismissal had been passed. It furth necessary to obta - P ^ t the appd- 
section 33 (1) of the Act and it ipeHant- It ^^o beW « Station 

Sion of the tribunal before dismissi j- p^j.ther as to Ibe c ^ -^gipies of natural 
lant was not a protected J'’°^'[™^°hgj.e ^vas violation ^ of the appellant 

Manager was biased and therefore A the conten ^^^gg he had 

justice, the Labour Court was -pgt him because ^,^.gpt on to 

that the Station Manager brushed aside.hghtb - jU^^tural justice 

given in the customs case could u°.l -tlon of the „„r)oilant, the re.spon- 

hold that even if there was some vi biased against r^Fj" action and it had 

inasmuch as the Station Manager ^as biase^ ip-'support of its acti 

6ent had adduced all the evidence beio 

s. c. j. — ^72 _ - 
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to decide on that evidence whether the action was justified and approval should 
be granted. In this connection, the Labourt Court relied on the decision of this 
Court in Phulbari Tea Estate v. Its workmen^ 

The Labour Court then went into the evidence tendered before it. It pointed 
out that the appellant had admitted the two mistakes which were the basis of the 
charge. It also held that the mistakes were of a serious nature which might have 
resulted in an accident to the aircraft. It said that the fact that other people 
were also responsible for checking load-sheets and balance-charts would not 
mitigate the mistakes committed by the appellant who was primarily responsible 
for preparing them. It also repelled the charge of victimisation raised on behalf 
of the appellant on account of the delay in giving him the cljarge-sheet. Finally, 
it came to the conclusion that the mistakes committed by the appellant were 
serious involving possible accident to the aircraft and possible loss of human 
life. It was not prepared to accept the plea of over-work and other pleas raised on 
behalf of the appellant to mitigate the mistakes committed by him. It pointed 
out that the mistakes being of a serious nature the punishment of dismissal inflic- 
ted by the respondent could not be said to be unconscionable or entirely out of 
proportion to the gravity of the offence. It therefore dismissed the application 
of the appellant under section 33-A of the Act and accorded approval to the action 
taken by the respondent. This decision of the Labour Court is being challenged 
by the present appeal by Special Leave. 

The main point which was raised in this appeal is now concluded by the 
decision of this Court in The Straw Board Manufacturing Co., Ltd., Sabaranpur 
V. Govind This Court has held in that case that ” the Proviso to section 33 (2) (b) 
contemplates the three things mentioned therein, namely, (i) dismissal or discharge, 
(ii) payment of wages, and (iii) making of an application for approval, to be 
simultaneous and to be part of the same transaction so that the employer when 
he takes the action under section 33 (2) by the dismissing or discharging an 
employee, should immediately pay him or offer to pay him wages for one month 
and also make an application to the tribunal for approval at the same tirae”.^ It 
was further held that “ the employer’s conduct should show that the three things 
contemplated under the Proviso, are parts of the same transaction ; and the 
question whether the application was made as part of the same transaction or 
at the same time when the action was taken would be a question of fact and will 
depend upon the circumstances of each case”. In the present case the order of 
dismissal was passed by the Regional Representative on 28th May, I960 and was 
communicated to the appellant on 30th May. The wages were offered to the 
appellant at the same time when the order was communicated to him, though he 
did not accept them. The respondent also made the application under section 
33 (2) (b) to the Industrial Tribunal the same day. In these circumstances we are of 
opinion that the Labour Court was right in holding that the application under 
section 33 (2) (b) was in accordance with the Proviso to that section and was 
properly made. 

Learned Counsel for the appellant has further raised some points which were 
raised, on behalf of the appellant before the Labour Court. In the first place, he 
contends that the appellant was a protected workman and the Labour Court was 
not right when it held that the appellant was not a protected workman, w c 
are of opinion that the question whether a particular workman is a protectcu 
workman or not is a question of fact, and the finding of the Labour C^rt oa 
such a question will generally be accepted by this Court as conclusive. B.esiocs, 
the Labour Court has pointed out that the mere fact that a letter was written o 
the Manager of the respondent-company by the vice-president of the union 
which the name of the appellant was mentioned as a joint secretaiy of the uni 
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tion reliance was placed on the decision of this Court in Messrs. Sasa Musa Sugar 
Works (P.), Ltd. .v. Shobrati Khan-, where the following observations occur at 
p, 845 

“ as the management held no inquiry after suspending the workmen and proceedings 

under section 33 were practically converted into the inquiry which normally the management 
should have held before applying to the Industrial Tribunal, the management is bound to pay 
the wages of the workmen till a case for • dismissal was made out in the proceedings under 
section 33.” 


We are of opinion that those observations cannot be taken advantage of by the 
appellant. That was a case where an application had been made under section 33 (1) 
of the Act for permission to dismiss the employees and such permission was 
asked for though no inquiry whatsoever had been held by the employer and no 
decision taken that the employees be dismissed. It w'as in those circumstances 
that a case for dismissal was made out only in the proceedings under section 33 (1) 
and therefore the employees were held entitled to their wages till the decision of the 
application under section 33. The matter would have been different if in that case 
an inquiry had been held and the emplo)'er had come to the conclusion that dis- 
missal was the proper punishment and then had applied under section 33 (1) for per- 
mission to dismiss. In those circumstances the permission would have related 
back to the date when the employer came to the conclusion after an inquirj' 
that dismissal was the proper punishment and had applied for removal of the ban 
by an application under section 33 (1) (see The Management of Rantpur Colliery v. 
Bhuban Singh^). The present is a case where the employer has held an inquiry 
though it was defective and has passed an order of dismissal and seeks approval 
of that order. If the inquiry is not defective, the Labour Court has only to see 
whether .there was a prima facie case for dismissal, and whether the emplo)'er had 
come to the bona fide conclusion that the employee was guilty of misconduct. 
Thereafter on coming to the conclusion that the employer had bona fide come to 
the conclusion that 5ie employee was guilty r.e., there was no unfair labour prac- 
tice and no victimisation, the Labour Court would grant the approval which 
would relate back to the date from which the employer had ordered the dismissal, 
if the inquiry is defective for any reason, the Labour Court would also have to 
consider for itself on the evidence adduced before it whether the dismissal was 
justified. However, on coming to the conclusion on its own appraisal of evidence 
adduced before it that the dismissal was justified its approval of the order of dis- 
missal made by the employer in a defective inquiry would still relate back to the 
date when the order was made. The observations therefore in Messrs. Sasa Musa 
Sugar Company's case^ on which the appellant relies apply only to a case where 
the employer had neither dismissed the employee nor had come to the conclusion 
that a case for dismissal had been made out. In that case the dismissal of the 
employee takes effect from the date of the award and so until then the relation of 
employer and employee continues in law and in fact. In the present case an inquiry 
has been held which is said to be defective in one respect and dismissal has been 
ordered. The respondent had however to justify the order of dismissal before 
the Labour Court in view of the defect in the inquiry. It has succeeded in doing 
so and thei'efore the approval of the Labour Court will relate back to the date 
on which the respondent passed the order of dismissal. The contention 
appellant therefore that dismissal in this case should take effect from the date 
from which the Labour Court’s award came into operation must fail. 

There is no force in this appeal and it is hereby dismissed. In the cir- 
cumstances we pass no order as to costs. 

K.L.B. Appeal dismissed. 

2 . (I960) S.C.J. 10 : 1959 M.LJ. (Crl.) 981 : (1959) Supp. 2 . S.CR. S36. (845) 

3. (1959) S.CJ. 1139: (1959)2 Ans. W.R. (S.C.) 232 ; (1959)2 M.U. (S.C.) 232 : 

^LL J. (Cri.) 797: (1959) Supp. 2 S.C.R. 719. 

1. (1960) S.CJ. 10=(1959) M.LJ. (Cri.) 981=(I959) Supp. 2 . S.CR. 836. 
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The Assessing Authority rejected the claims for exemption made by the 
respondents and assessed the buildings for the purpose of taxation. The appeals 
to the Deputy Excise and Taxation Commissioner were unsuccessful. The res- 
pondents then moved the Punjab High Court under Article 226 of the Constitution 
praying that the order of the Taxation Commissioner be quashed. In both the 
cases the High Court held that the petitioners were entitled to the exemption 
prayed for and quashed the orders of assessment. The question in these appeals 
therefore is whether the High Court was right in its view that the buildings of 
the respondents come within the class which has been prescribed for exemption 
"by Rule 18 of the Punjab Urban Immovable Property Tax Rules, 1941. The 
relevant portion of this Rule, which has been altered from time to time, stood 
thus in 1956 when the assessment order was made : — 


“18. (1) Under the provisions of clause (^) of sub-section (1) of section 4 of the Act, all 
buildings and lands used for the purpose of a factory, which are owned by the proprietors of 
such factory, shall be exempt from the tax, if a manufacturing process involving the use of power 
is being and has been carried on therein for a continuous period of six months, or in the case of 
a seasonal factory since the commencement of the working season. 


(4) The exemption provided by sub-rules (1) and (2) shall not extend to- 
ff) godowms outside the factory compound ; 

(ii) godowns, shops, quarters or other buildings, whether situated within or without the 
factory compound, for which rent is charged either from employees of the factory or from other 
persons; and 

(iii) bungalows or houses intended for or occupied by the managerial or superior staff 
whether situated within or without the factory compound.” 

There is a Proviso to sub-rule (1) with which we are not concerned. We 
are also not concerned with sub-rule (2) and (3) of rules 18. 

The effect of this Rule therefore is that buildings belonging to the proprietors 
of the factory will get the benefit of exemption from taxation under section 4 
of the Act provided three conditions are satisfied : (1) the building must be 
used for the purpose of a factory ; (2) the factory must be one where a manufac- 
turing process involving the use of pow'er is being and has been carried on for a 
continuous period of six months ; and (3) (a) no rent is being charged for the 
buildings ; (i>) it is not a godown outside the factory compound, or (c) it is not 
a bungalow or house intended for or occupied bj’ the managerial or superior 
staff. In the present case , there is no dispute that the second condition w'as 
satisfied, viz., that the factory was one in which manufacturing process involving 
the use of power was being and had been carried on for a continuous period of 
six months. Admittedly, also the building was not a godown outside the factory 
compound nor was it a bungalow or house intended for or occupied by the 
managerial or superior staff. The controversy is limited thus only to two 
questions : (1) Whether the building was used for the purpose of a factory and 
(2) whether rent was being charged for it. 

Before we examine the facts of the two cases for solving the controversy we 
have to arrive at the correct interpretation of the words “ used for the purpose of 
a factory ” and the w'ord “ rent,” in the Rule. 

It is neither necessary nor desirable to attempt to define what ainounts to 
“ use for the purpose of a factory ”. That the Legislature left this undefined is a 
good indication that the intention of the Legislature was to have the question 
decided, in any case where controversy arises over it, on a wnsideration ® 
facts of the case. It appears to us to be reasonable to think, however, tn 
two principles will be easy of application in the solution of the 
the majority of cases. One is that where the building is used for a 
which the factory law requires must be fulfilled in order that the factory / 
function, that will be used for the purpose of a factory. The other is 
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No useful purpose will be served by discussing all these cases as the schemes of 
those Acts are largely different, from our Act. W'e shall refer only, however, 
to the decision m London Co-operative Society, Ltd. v. Southern Essex Assessment 
Committee \ to indicate the tendency of the English Courts in more recent 
times to attach importance to what is necessary for the welfare and efficiency of 
the workers in deciding the question. 

There was a place of refreshments for persons • employed in a laundry 
which was qualified as a factory and workshop and therefore was an “ industrial 
hereditament The question was whether this refreshment place was “ solely 
used for some purpose other than the manufacturing process or handicraft, 
carried on in the laundry The Kings Bench answered this question in the 
negative. Viscount Caldecote, C. J. said that applying the up-to-date considera- 
tions in the equipment and layout of a factory, the canteen was not a place 
which was “ solely used for some purpose other than the manufacturing process 
or handicraft carried on in the laundry”. His Lordship observed that these 
considerations might assist in the determination of the character of parts of a 
factory like — a lavatory', or a room where surgical first aid is provided or a 
cloakiroom. or a number of other parts of the hereditament. Tucker, J. agreed 
with this conclusion and observed : — 

“The element irbicb, to my mind, is decisive is that the facts stated show that the canteen 
was necessary and essential for the welfare and efficiency of the workers engaged in the admit- 
tedly industrial part of the undertaking.” 

For applying the two principles mentioned above to the facts of these 
two appeals, we have to ascertain to w'hat use the property in question has been 
put. In the first appeal (in which the British India Corporation, Ltd., is the 
respondent) we are concerned with four units : (1) A set of rooms used for in- 
door games by the mill employees; (2) one big hall used as the Gurkha Guards 
Club ; (3) a set of rooms used as Officers’ Club, and (4) a set of rooms used as 
residential quarters by workers of the mills. 

In our opinion, the allotment of these buildings for the use of the work- 
men was made for a purpose which w'as necessary to the efficiency of the 
workmen. 

The property assessed in the other appeal (in which Shri Gopal Paper 
Mills, Ltd., is the respondent) consists of 200 quariers which have been allotted 
to workers of the factory for their occupation. The provision of such quarters 
is clearly necessary to the welfare and efficiency of the workmen and it must be 
held that in this case also the buildings were being used for the purpose of a 
factory. 

The next question is: what is the meaning of ” rent” in clause (ii) of Rule 
18(4). In its wider sense rent means any payment made for the use of land or 
buildings and thus includes the payment by a licensee in respect of the use and 
occupation of any land or building. In its narrower sense it means payment 
made by tenant to landlord for property demised to him. Did the rule-making 
authority when providing that the exemption provided by sub-rules (1) and (2) o.^ 
Rule 18 shall not extend to quarters and other buildings for which “rent 
is charged, used the word in its wider sense or in its narrower sense? In seel^ 
ing an answer to this question it is legitimate to examine the use of the word 
” rent” in the Act for which these Rules were made. At the time the Rules were 
first made in 1941 the Act used the word “rent” only in two sections. 
sections, w'here in prodding how the annual value of land or building shall beasKr- 
tained the Legislature said^ that it shall be ascertained “ by estimating the gross 

annual rent at which such land or building 

reasonably be expected to let from year to year”. It is absolutely clear 
here the word “rent” is used in its. strict and narrower sense of payment^ 


1. L.R; (1942) 1 K.B. 53. 
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seems that when the clause in the contract said “ land will be given ” it meant that the propertj- in 
the earth to be dug out for making the bricks would be transferred to the appellant. Again what 
was supplied to the Company by the appellant was not theearth which he got from it but bricks 
which are something entirely different. Other provisions in the contract plainly show that the 
contract was for sale of bricks. It is not necessary that, to constitute a sale, the word sale has to 
be used. 

To decide whether the contract was for sale of goods or one of work done and materials 
found, the test is what was the essence of the Contract ? Appljing this test in the instant case it 
must be held to be a sale. 

Appeals by Special Leave from the Judgment and order dated 23i>d July, 1959, 
of the Orissa High Court in O.J.C. Noj 33 of 1959. 

A. Ranganadham Cbetty, Senior Advocate, (B. D. Dhawan, S. K. Mehta 
and K. L. Mehta, Advocates, with him), for Appellant. 

C. K. Daphtary, Attorney-General for India, (/?, Ganapathy Iyer and R. N. 
Sachthey, Advocates, with him), for Respondents. 

"il^e Judgment of the Court was delivered by 

Sarkar, J. — The appellant had entered into a contract with a company called 
the Hindusthan Steel Private Ltd. for the manufacture and supply of bricks at 
Rourkela in Orissa. Large quantities of bricks were manufactured and supplied 
under the contract and the appellant received payment for them. The respondent 
State assessed the appellant to sales tax imder the Orissa Sales Tax Act, 1947, on 
these supplies on the basis that they were sales. The appellant contended that the 
contract was only for labour or for work done and material found, and that there 
was really nq sale of any goods on which the tax could be levied. He moved the 
High Court of Orissa for a writ of mandamus directing the respondent State not 
to assess or levy the tax. The application was rejected in limine by the High 
Court. The appellant has now come to this Court in further appeal. 

Now a sale which can be taxed under the Act has been deGned as “ Any 
transfer of property in goods for cash or deferred payment or other valuable con- 
sideration.” The point at issue is whether the contract was for a transfer of 
property in the bricks from the appellant to the Company for a consideration. 

It is said that the bricks were made out of earth belonging to the Company 
and, therefore, the bricks had all along been its property and there could be no 
transfer of property in them to it. This contention is founded on a clause in the 
contract which says, ” land will be given free” and which was apparently intended 
to make the earth available to the appellant for making the bricks. 

We are unable to agree that this clause proved that the earth all along conti- 
nued to belong to the Company. It seems to ue that when the clause said, 
“land will be given ”, it meant that the property in the earth to be dug out for 
making the bricks would be transferred to the appellant. It may be presumed 
that it was understood that in quoting his rate for the bricks, the appellant would 
take into account the free supply of earth for making the bricks. Again what 
was supplied to the Company by the appellant was not the earth which he got from 
it but bricks, which, we think, are something entirely different. It could not have 
been intended that the property in the earth would continue in the Company inspite 
of its conversion into such a different thing as bricks. Further we Gnd that the 
contract provided that the bricks w'ould remain at the appellant’s risk till delivery 
to the Company. Now, obviously bricks could not remain at the appellant’s risk 
unless they were his property. -^An other clause provided that the appellants would 
not be able to sell the bricks to other parties wihout the permission of the Com- 
pany. Apparently, it was contemplated that without such a provision the appell- 
ant could have sold the bricks to others. Now he could not sell the bricks at all 
unless they belonged to him. Then we find that in the tender which the appellant 
submitted and the acceptance of which made the contract, he state d, 

1 . (1961;j. S.C;.202=(196J)I. S. C.R. 606. 
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absurd to suggest that the essence of the contract was the work of manufacture 
and the delivery of the bricks was merely ancilliary to the work of manufacture, 
in the same way as the delivery of the paint and the canvas were held to be ancil- 
lary to the contract to paint the portrait in Robinson v. Graves^. 

The fact that under the contract the bricks had to be manufactured according 
to certain specifications, and, therefore, the appellant had to bestow a certain 
amount of skill and labour in the manufacture of the bricks, does not affect the 
question. That was not the essence of the contract. The object of tne contract 
nonetheless remained the delivery of bricks. It has never been doubted that 
“ claim of a tailor or a shoemaker is for the price of goods when delivered, and 
not for the work or labour bestowed by him in the fabrication of them ” : see 
Grafton v. Armitage^ and J. Marcel {Furriers') Ltd. v. Tapper*. The present 
case, therefore, must a fortiori be one of sale of goods. 

It remains now to notice a preliminary objection to this appeal raised by the 
respondent. It was said that before the High Court was moved under 
Article 226 for the writ, the appellant had Sled appeals against the orders of assess- 
ment to the Sales Tax Appellate Tribunal. These appeals failed and the appell- 
ant’s application for an order on the Tribunal to refer to the High Court the 
question of law raised in this appeal was also rejected by the High Court. It is 
therefore, said that this appeal is concluded b}’ the order of the High Court last 
mentioned . But it appears that this Court had granted leave to appeal from the High 
Court’s order refusing to issue the writ before the appeal to the Tribunal had been 
dismissed. The appellant could have appealed from the High Court’s order 
refusing to direct a Reference of the question but he chose to prosecute the appeal 
against the order in the petition for the writ which would have given him the same 
relief. Either remedy was open to him and neither can be said in the circumstan- 
ces to be barred by the other. 

The appeal however fails on the merits and it is dismissed with costs. 


K.L.B, 


Appeal dismissed. 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction.) 

Present; — P. B. Gajendragadkar, K. N. Wanchoo, M. Hidayatullah, 
K. C. Das Gupta, and J. C. Shah, JJ. 

Ranendra Chandra Banerjee . . Appellant* 

V. 

The Union of India and another . . Respondents 

Constitution of India {1950), Article 3II {2)— Applicability to the lermiratfon of the sendees 
of a probationei — Effect of the terms of the letter of appointment — Civil Services {Class'fcatwn, 
Control and Appeal) Rules, Rules 49, 55-B and Rule 3 (a) — Scope and applicability — HEat amounts 
to sufficient compliance with Rule 55-B. 

It is well settled that where sendees of a tempiorary Government sen’ant are terminated not 
byway of punishment Article 311 of the Constitution of India, 1950, will not apply ana the 
services of such a servant can be terminated under the terms of the contract or by giving him tne 
usual one month's notice. 

Parshotam Lai Dhingra v. Union of India (1958) S.CJ. 217, referred to. 

A Govermment servant who is on probation can be discharged and such discharge wuid 
not amount to dismissal or removal within the meaning of Article 31 1 (2), where 
not terminated by way of punishment. A probationer has no right to the post held by mm 
under the terms of his appointment he is liable to be discharged at any time dunng the penoa 
probation subject to the rules governing such cases. . 


2. L.R. (1935)1. K.B. 579. 
* C. A- No. 271 of 1962, 


3. (1845) Z. C. B. 336. 


4. (1953)1. All &E.R.1-- 
18th February. 196 ). 
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extended from time to time. We agree with the High Court that though the letter 
of appointment did not say in so many words that the probation was likely to be 
extended, it was implicit therein that the probation would continue till such time 
as the appellant was confirmed or discharged and so would the term in theappoint- 
ment letter that his services were liable to be terminated without any notice and 
without any cause being assigned, during the period of probation. 

The first question that falls for determination is whether the appellant is 
entitled to the protection of Article 311 (2) : for if he is entitled to that protection it 
is not disputed that provision was not complied with in this case before his services 
were terminated. It is now well settled that the protection of Article 311 of the 
Constitution applies to temporary Government servants also where dismissal, 
removal or reduction in rank is sought to be inflicted by way of punishment. But it 
is equally well settled that where the services of a temporary Government servant 
are terminated not by way ofpunishment.Article 311 will not apply and the services 
of such a servant can be terminated under the terms of the contract or by giving 
him the usual one month’s notice ; (see Parslio tarn Lai Dingrav. Union of India'. 
Further it is equally well settled that a Government servant who is on probation 
can be discharged and such discharge would not amount to dismissal or removal 
within the meaning of Article 311 (2) and would not attract the protection of that 
Article where the services of a probationer are terminated in accordance with the 
rules and not by way of punishment. A probationer has no right to the post held 
by him and under the terms of his appointment he is liable to be discharged at any 
time during the period of his probation subject to the rules governing such cases ; 
(see The State of Orissa v. Ram Naran Das'). The appellant in the present case 
was undoubtedly a probationer. There is also no doubt that the termination of 
his service was not by way of punishment and cannot therefore amount to dismis- 
sal or removal within the meaning of Article 311. As a probationer he would be 
liable to be discharged during the period of probation subject, to the rules in, force 
in that connection. The High . Court therefore was right in holding that the appel- 
lant was not entitled to the protection of Article 311 (2) of the Constitution. 

It is however urged on behalf of the appellant that the rules themselves made 
it obligatory that Article 311 (2) should be complied with before the services of a 
probationer were terminated. In this connection reh'ance is placed on Explana- 
tion 2 to Rule49 of the Rules, as amended on October 10, 1947. That Explanation 
reads as follows : 

" The discharge of a probationer whether during or at the end of the period of probation. 

for some specific fault or an account of bis unsuitability for the service, amounts to removal or 

dismissal within the meaning of this rule.” 

Now if this Explanation were in force in 1952 when action was taken against the 
appellant, his contention that Article 311 (2) applied to him would be correct. But 
we find that Rule 49 was fur ther amended in November, 1 949, and by that amendment 
Explanntion 2 was deleted, and a nevf Explanation, which took the place of hlxpla- 
nations 1 and 2 of the rule as it stood after the amendment of October 10, 1947 
was substituted. This new Explanation which was in force at the relevant time, 
is in these terms : 

“The termination of employment — 

(o) of a person appointed on probation during or at the end of the period of probation, in 
accordance with the terms of the appointment and the rules governing the probationaiy servace, c. 

(6) 

(c) 

does not amount to removal or dismissal within the meaning of this rule or Rule 55. 
Therefore when action was taken against the appellant in 1952, it was this 
nation which governed the appellant and accordingly if his services . pt-J 
hated in accordance with the terms of his appointment and the rule governing 


1. (1958) S.CJ. 217-:(1958) S.C.R. 828. 
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given an opportunity to remedy the defects and to make attempts to bring himself up 
to the standard at least of an average Programme Assistant. He was further informed 
that he should do so by systematic concentration on his subjects, application to his 
job and by maHng wider studies and contacts. He w'as told to seek guidance 
and help of his senior officers wherever required in effecting the necessary 
improvement. Finally he was told that it would not be possible to give him any 
further extention of probation after the present one and that if his work during 
that period did not come up to the required standard, his services might have to 
be terminated. The appellant thus had been warned to improve his work as far 
back as December, 1951. On 4th July, 1952, the appellant was given a notice by 
which he was afforded an opportunity to show cause why his services should hot be 
terminated and was informed that any representation made by him in this regard 
would be duly considered. The notice said that the appellant’s work had not 
come up to the average standard of a Programme Assistant and four defects were 
pointed out, namely, (i) immaturity in taste, and want of tact and discretion, (if) 
inability to think logically and plan systematically, (iii) want of programme sense 
and background necessary for an average programme man' and (iv) he could not 
be entrusted to work without supervision. The appellant gave his explanation in 
reply to this notice which was duly considered and on July 31, 1952, he was inform- 
ed that his explanation had not been considered satisfactory and therefore his 
service would be terminated after 31st August, 1952. 

It has been contended on behalf of the appellant that this was not sufficient 
compliance with Rule 55-B. That rule lays down that the probationer shall be 
apprised of the grounds on which it was proposed to terminate his services and 
given an opportunity to show cause against it. We are of opinion that the appel- 
lant’s contention must be rejected. The appellant was apprised of the grounds on 
which it was proposed to discharge him. But what is urged is that the elaborate 
procedure provided in Rule 55 should have been gone through under Rule 55-B 
also. Rule 55 however deals with cases of removal, dismissal or reduction in rank, 
which are specifically covered by Article 311 (2) of the Constitution and the proce- 
dure prescribed therein is meant for these three major punishments. . That proce- 
dure is not meant to be applicable under Rule 55-B which deals with the discharge 
of a probationer which is not a punishment at all. Therefore in a case covered by 
Rule 55-B all that is required is that the defects noticed in the work which make 
probationer unsuitable for retention in the service should be pointed out to him 
and he should be given an opportunity to show cause against the notice, enabling 
him to give an explanation as to the faults pointed out to him and show any reason 
why the proposal to terminate his services because of his unsuitability should not 
be given effect to. If such an opportunity is given to a probationer and his expla- 
nation in reply thereto is given due consideration, there is in our opinion sufficient 
compliance with Rule 55-B. Generally speaking the purpose of a notice under 
Rule 55-B is to ascertain, after considering the explanation which a probationer 
may give, whether he should be retained, or not and in such a case it would be 
sufficient compliance with that rule if the grounds on which the probationer is 
considered unsuitable for retention are communicated to him and any explanation 
given by him with respect to those grounds is duly considered before an order is 
passed. This is what was done in the present case and it cannot therefore be said 
that the appellant was not given the opportunity enyi^ged by Rule 55-B. We there- 
fore dismiss the appeal, though for slightly different reasons. In the circumstances 
there will be no order as to costs. 


K. L. B. 


Appeal dismissed. 
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JAWAHAHLAL NEHRU 

We mourn the death of Jawaharlal Nehru, and share in the universal grief- 

Nehru’s life was a many-splendoured thing. Tributes are being paid to his 
qualities and achievements as a nation-builder, world statesman, humanist and writer. 
To us he was the epitome of national consciousness and unity. To the world 
outside he was the symbol of international amity and understanding. IJut there 
is one aspect of his life and personality, of special significance to the legal profes- 
sion, to which adequate attention has not, perhaps, been paid. We do not refer 
to his all-too brief career at the Bar, for Nehru himself did not seem to set 
much store by it. 

“ There was little that was inviting in that legal past of mine, and at no time 
have I felt the urge to revert to it. But still my mind played with the ifs and possi- 
bilities of that past — a foolish but an entertaining pastime when inaction is thrust 
on one — and I wondered how life would have treated me if I had stuck to my original 
profession. That was not an unlikely contingency, though it seems odd enough 
now ; a slight twist in the thread of life might. have changed my whole. future. I 
suppose I would have done tolerably well at the Bar, and I would have had a much 
more peaceful, a duller, and physically a more comfortable existence than I have so 
far had. Perhaps I might even have developed into a highly respectable and solemn- 
looking judge with wig and gown, as quite a number of my old friends and 
colleagues have done.’’ “ T/ie Mind of a Judge ” Written in Prison (September, 
1935)."’ 

Even though destiny did not allow him to practise the profession of the law, 
there can be no doubt that Nehru alwaj’s held fast to a basic philosophj' of law. 
He believed in the rights of man and the dignity of the individual. He believed in 
a democratic society and constitutional methods. He/ believed in world peace 
and peaceful co-existence between peoples of different ideologies. 

Nehru’s concept of law was liberal, humanist and vibrant. According to him, 
“ Laws arc meant to fit existing conditions, and they arc meant to help us to better 
ourselves. If conditions change, how can the old laws fit in ? They must change 
with changing conditions, or else they become iron chains keeping us back while 
the world marches on. No law can be an ‘ unchangeable law ’. It must be based 
on knowledge, and as knowledge grows, it must grow with it.” {Glimpses of World 
History). 

Nchrj had an abiding faith in the Rule of Law. Speaking at the inauguration of 
the International Congress of Jurists held at New Delhi in January, 1959, he said : 
“ It is clear that unless a community lives under a Rule of Law it will tend to be 
Lawless, to have no rule, and that means more or less an anarchical way of subsisting. 
So Rule of Law has to be there to bind a community. And to prescn-c and maintain 
the Rule of Law, seems to be synonymous with the maintenance of civilised existence. 
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Also if there is to be a Rule of Law, there should be independent people— judges — ^to 
administer the law ; otherwise the law may be used and exploited in the interest, 
not of the law’, but of other interests.” 

At the same time, Nehru felt the need for equating law w'ith life itself. “ The 
Rule of Law which is so important must run closely to the Rule of Life. It cannot 
go off at a tangent from life’s problems and be an answer to problems w'hich existed 
3’esterday and are not so important to-day. It is to deal with to-day’s problems. 
And yet, law, by the very fact that it speaks something basic and fundamental, has a 
tendency to be static. That is the difficulty- It has to maintain a basic and funda- 
mental character, but it must not be static as nothing can be static in a changing 
world.” 

Nehru believed in a Constitution, but he preferred one W’hich would keep 
in touch with the life of the people. Speaking in the Constituent Assembly in 
November, 1948, he said : 

“A Constitution, if it is out of touch with the people’s life, aims and aspirations, 
becomes rather empty ; if it falls below those aims, it drags the people down. It 
should be something higher to keep people’s eyes and minds up to a certain high 
mark.” 

Nehru, however, put greater faith on the people and the strength of their charac- 
ter than on WTitten laws and Constitutions. Speaking on the occasion of Indepen- 
dence Day, 1949, he said : 

“Laws and Constitutions do not by themselves make a country great It 
is the enthusiasm, energy and constant effort of a people that make it a great nation.” 

Nehru’s legal philosophy, along with his economic and political philosophies, 
is likely to have a lasting influence in our country’. It is a solace that the principles 
that Nehru held dear are not only unexceptionable in themselves, but are conducive 
to the sustenance and progress of our nation as a sovereign democratic republic. 
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COUNSEL AT THE POLICE SCREENING PROCESS. 

SCOPE OF THE RIGHT IN THE UNITED STATES AND INDIA. 

By 

Dr. R. PrasannaNj b.sc., m.l. (Keiala) ll.m., j.s.d, (Yale). 

, Deparimenl of Law, Kerala University, University Centre, Emakulam. 

The charactcrLtic feature of the initial phase of the criminal process — i.e., the 
period that intervenes between the invocation of the process against a person and 
his production belort a judicial olScer — ^is the marked abstne.*. of a disinterested and 
unprejudiced third party to ensure fain'css in procedure and jusdcc and impartiality 
in the decision-making . The vesting of the fimction of decision-making in the impar- 
tial Judge, tvho preside over and supervises any proceeding, is one of the principal 
safeguards that a judicial proceeding imder the adversary system offers to the accused 
against arbitrary and oppressive action. In his capacity as an intermediary, the 
Presiding Judge keeps the necessary balance between the adversaries, who have 
opposing motives and apparently conflicting interests — ^the State, in the interest of 
society, endeavouring to establish the guilt of the person charged with the offence 
and to impose on him the penal sanctions foUosving his constiction, and the accused 
on the other side, striting hard to refute the charges against him and to prove his 
innocence in order to protect his life, liberty and dignity. But during the pre- 
judicial process, the usual “ triangular situation ” is notably non-existent. The 
State tv-hich appears as the accuser and the antagonist at the trial and appellate stages 
assumes to itself the function of decision making as well. As has been pointed out 
by Prof. Schwartz^, in another context “ it is when the agency is not a third party 
Judge, but both party and Judge, the position of the private citizen is at its weakest.” 

At the same time, the decisions taken during the period to invoke, apply or 
alleviate tlic process 1 avc the same effects and consequences to the person concerned 
as the later ones that are takcu at the committal, trial and post-consiction stages. 
Despite the picsumption of innocence that supposedly halos every smpcct, these 
decisions may also deprive a person of his life, liberty, dignity- or property through 
the imposition of deadly force, search a.id scizu'-c, accusation, imprisonment or by 
the Tcquilcmcnt of bail. The authority to make these decisions is invested on the 
piimaiy agencies of law enforcement — the investigating and prosecuting officials — 
on whom there is a direct pzessme to “ solve ” crimes and “ to bring criminals to 
justice ” and hence 'whose impartiality is subjected to the greatest sues. 

• The assumption of the role of the dccisiou-makcr by the accusing party’ coupled 
with the absence of supervision and lack of regularity in procedure, arc factoiS, 
wliich demand the closest surveillance of the methods and policies of thi.se who 
administer justice in this area, which is often described to be the “ weakest link ” 
in our system of criminal law administration. And no chain is any more strong 
than its weakest link ! 

IViiat could counsel do in tiiis simation ? Could he cffccdvcly participate in 
Che process, tvliidi is tssenti.olIy non-judicial in natvrr- ? IMrat is the basis for the 
‘ fear ■ that counsel’s participation in il is arc.-, whicli is ccnsidcrcd to be the c-xclusivc 
‘domain ’ of the primary agencies of law enforcement. Would hamper the ” proper ” 
administration of ciiminal justice? 


1 . Schivanj, leic ", 2 Hins- L J. 230 (1956). 

2. Tnc criminal proems, from arrest through rclessi is comprised cf a series of “ status " degrada- 
tion txremonies". .'Vs a rcsnitofthercdefinitionofmdmdualst.Ttus which accompanies being labelled 
“ accuicd ”, " con-rict ”, or “ cx-conrict ” many releasees pay uHc perjlty for their ofTcnccs and lui- 
pecred oircnces on a ne-r'cr-ending instalment plan. lor an interesting discussion on Stigma, Status 
deepadation, and S’mtus elr.-alicn ceremcnia in the criminal process, see Garfialtel, C:rdi:iyzs cf 
S'mresUid JDfg-adsri.-: Grm.— .is, 61 AmJ. Sociology, 420 (195^. 
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Invocation of the Process. 




In the nujority of instances the criminal process is invoked in the United Ftatcs 
and India by the Police Officer tvhen he takes into custody a person without arrant. 
The State and Pederal stamtes in the United States and the Indian Code of Criminal 
Procedure authorise him to do so upon “ reasonable cause under a varied of 
circumstances ; 3 but a satisfactoiy definition of what constitutes reasonable cause 
has not been formulated in a meaningful way. ^ As a result there is in fact a delega- 
tion of immense power and responsibility to the law enforcement officers®, in this 
area. "iMien an arrest is made pursuant to a waram, the officer executing the same 
shares the responsibility for tlie decision vriih the magistrate and the prosecuting 
attorney.® ®ut when a police officer makes an on-the-spot-decision to take a 
person into custody the responsibility is his own." He does not even get time for 
deliberation, tvhich is a vital factor in the making of decisions. When he is m t 
himself an eye-witness of the occurrence, but acts on the basis of information supplit^ 
Ip- others the risks are even greater ; for before deciding, he has to weigh the pro- 
bative value of information, judge the credibility of the informants, bolance the 


3. The limits ofla^s•ful arrest without a warrant vary considerably under the statutes and ded- 
Jions of the different jurisdictions in the United States^ Gmcrally, a police'man or peace officer may, 
without a svarrant arrest a person under the following circumstances ; (i) for a felony, committed or 
attempted in' his presence j (ii) when a felony has in fact been committed and he has “reasonable’ 
caiue _ for Believing the person arrested to have comnutted it ; (iii) when he has reasonable cause for 
believing that a felony has been committed, and that the person arrested has committed it, though it 
should appear ^erwaids that no felony has been committed, that the person arrest^ did not commit 
it._ Beyond thi^' generalisation ceases to be safe. At common law there could be no arrests for a 
tmsdemeanor \«thout a svarrant unless misdemeanor constituted a breach of the peace and was 
committed in the officers’ presence. Many States have now extended the power of arrest without 
warrant to all misdemea n ors committed in the officers’ presence. 

Commenting on the complemtics of the law of arrest, a leading authority in the United States said 
that “ it certainly would greatly simplify the law of arrest and prevent misunderstandings, if the his- 
toric distinction bettveen the right to arrest for felonies and misdemeanors were abolished ". (Warner, 

" Modem trends in tht American Lsw of Amst,” 21 Can. B. Re\'. 192,204). The Indian Criminal Procedure 
Code has avoided the classification of offences into lelonics and misdemeanors and to that extent the 
Jaw has been simplified. As to power of the police officer to arrest without narrant, sec Section 54 of 
the Code of Criminal Procedure of India (Ifi98). 

4. The Courts have had difficulty o-ith the meaning of "reasonable cause’’ when the arrest is 
without warrant ; Conceptually, the expressions “ probable cause ’’ and “ reasonable cause ’’ arc 
equivalents, since the U.S. Supreme Court has applied the " probable cause ’’ requirement of the 
Fourth Amendment to both searches and arrests, and any distinction between an arrest with or without 
a warrant ts’ould be violative of the spirit of the (constitutional) amendment. In actual practice, how- 
ever the standards for an arrest without a vs-ariant (or a search without a tsanant) seem to be less than 
wthone. If probable cause ismot to be the test at the initial point of arrest, then where is the line 

to Be drawn, short of indiscriminate police detention ? .As \sas pointed out by Foote, Peliee deferJkn () 

and enrest Jiricileses, Jour. oC Grim. Law, Criminolog)', and Police Sdcncc, Vol. 51, 407, 1960)._ ‘‘Mo ' 

greater service could be rendered than the formulation of specific standards illuminating the limits of 
the proposed' buffer zone which would lie bctwccnarrcst on probable cause and the protection of the 
individual Croin intrusion based on nothing more substantial than a police roan’s hunch ’’. 

5. How well are the ordinar)’ police men qualified for tliis task ? It is said that “ there are fw 
vocations which if adequately performed, require so much of a num — ^physical courage, tact, di^ 
ciplined temper, good judgment, . alertness of observation and specialized knowledge of Jaw apd 
procedure.” {Herruan, Police Admirdstrclhn in Bosion, Surs-e)- of Crime and Criminal Justice 
conducted by Harw-ard Law School, Vol. Ill, P. 28). Investigations rc\-cal that a substantial 
prt^rtiori of police officers are not at all fitted to cope with the complex problems thatthty h-are to 
face in the discharge of their official functions. A feav years ago, the Masor of Indianapolis 
introduced his appointee (as chief of police) with the remark, " I know that my man is going to ^ 
good chief, because he has been my tailor for tsventy years. He teows how to make good clothes ; he 
ought to be a good chief”. Wckersham Commission Report iy,pp. 20-22 (1931). 

■ •g ■ TTic isrirance ofa warrant priorto arrest means forallpractical purposes, tliat thcdeoiion to 

an«t and to prosecute have been made simultaneously. This being so, it is understandable that res- 
ponsibility is shared by the police, prosecutor and the magistrate. 

7 As to the Police discretion not to invoke the criminal process, see Joseph Goldstein, 69 Yale 
L.J. 542 (1959-60). . ^ 
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probabilities and determine the extent to wliicli oeviational conduct should be tole-* 
rated and law nvllilied®. 

There is no other decision of comparable impoitaaccin terms ol its immediate 
and ultimate consequences on the intercsC of the individual, in the whole criminal 
process, the power of making which is left solely to a single autboiity and attended 
oy so fitv legal safeguards. ® Paiodoxically enough, these jl dice decisions to invoke 
the criminal process affozd the least scope for lasvyer’s participation as the decision 
and arrest are made simultaneously. 

But w’hat happens when the decision to invoke the criminal process is made 
judicially prior to anest? 

Though the pow’ei to issue the w'arrant rests tvith tlic magistrate or commission- 
er and lies tvithin the exercise ol his judicial discretion, the basis of the decision is 
tlie information furnished by a piivate parly or the police.^® The constitutional 
and statutory requirements of “ probable cause ” and “ particular description of 
tlic person seized in the United States, for the issuance of the warrant ate 
ccrtairJy safeguards provided oy larv to exercise this important power with care aird 
caution. But tliese safeguards arc likely — arrd judging from past experiences it 
has often been proved — to be ineffective, when wc take note of, the absence of the 
persoir accused of the offence in the scene and the willingness and arrxiety on tire 
part of the person accusing the commission of crime upon no greater and stronger 
basis than hearsay or upoir personal interprtrtation that known facts constitute a 
criminal offence. This can happen even when the pulicv officer is applying for the 
issuance of a warrant, rvhen he acts in reliance of ihc information supplied by 
others. And when the description of the person is ambiguous^-, a totally different 
\ ; ; ' 

8. The studies made in the United States, on the exercise of pou-cr of arrest by the police have 
revealed that “ the great majority of arrests arcillcgal at their inception, continuance or termination ”. 
Warner, T7ic Unifam Arrest Act 28 Va.L.Rcv. 315 (1942). One writer indicates that of the 80,000 per- 
sons whose arrests are noted in the various surveys of criminal justice, nearly 48% were released by the 
policeorby the magistrate without being discharged, Hopkins, OizrZojcfer Police, (1931) 34, Quoted 
Orfield, op, cil. Sec also Bcclcy, The Sail System in Chicago, (1927) Gluck, Crime and Justice 82 (1936). 

In India, misuse of authority in this regard is considered to be one of the most reprehensible 
features of the administration of criminal justice. See comments made by Courts in Emperor v. Ram- 
prit Ahir and others, A.I.R. 1926 Patna 560, R. v. Alcdan, 1885 A.W.N. 59 (F.B.) R. v. SairJino Jekro, 
^I.R. 1934 Sind. 197. 

9. It would seem that the victim of an illegal arrest has several remedies, but due to a variety of 
reasons they arc nugator>’ in effect ; among the reasons arc : (i) the reluctance to penalise an officer for 
what appears to be good faith exercise of his authority ; (ii) the difiiculty of proving damages cither 
because of the limited nature of the detention or the prior arrest record of the complainant ; (iii) the 
interpretation of the bonds as applicable only to injury following from action'within the authority of the 
officer ; (iv) the gcncralrulc that thcsalarics of police (public) officers .arc not subject togamishment, 
so that judgment against them become difficult to collect. Sec for discussion, Hall, The Lew of Arrest 
in Relation to CorJemperay Social Problems, 34 Chicago LJicv. 345 (1936) Borchard GcverrmwrJal IJabilily 
in Tori, 34 Yale L J. 240 (1934). 

10. Tlie process is begun by the appearance before a judge, magistrate or a Commissioner of a 
person called the complainant, who makes written statement under oath of essentia! facts constituting 
the offence charged, and requesting that a warrant for the arrest of the accused may be issued. (Viesvs 
differ as to whether the complainant is restricted in his complaint to state facts that he Imows or 
whether he may include in it statement made to him or information obtained by him, with the added 
statement that he belics’cs this inform-ation to be true. Sec Ciordrrcllo v. U.S., 357 U.S. 460 (1958). 
If the magistrate finds that there is probable cause to bcHc\-c that an offence has been committed and 
that the accused has committed it, a warrant for arrest is issued. Federal Rules of Criminal Procedure, 
Rule 4 (c) ; Ferkinds, The Law of Arrest, 25 Owa, L.Rev. 201, (1950). 

Iltc Indian provision is similar . Sec section 150 of the Code of Criminal Procedure of India and 
section 24 of the Indian Police Act. 

H. “ No warrant shall issue but upon probable cause, supported by oath or affirmation, and 

panicularly dcscribi.ng the persons to be scired". U.S. Constitut.=on Fourth Amendment. 

Generally State Constitutions ha\-c like provisions ; sometimes there is no such prtjvirion in the State 
constitution, bat there is one by st.atute. See, American Law Institute Code of Criminal Procedure 
173 (1931). 

12. Some State Constitutions and statutes in the United States have phrased the requirement 
by pros-iding that the person to be seired shall be described “ as nearly as may be It it ob-.ioui that 
such a description is insufficient to des'gnatc the accused with adequate cintainlv. ” 111 - American 
Law Institute Code, hoii-cvcr p.-oiidcs tfia t the person to be arrested thal 1 be detcribAi so that he can be 
identified “ with reasonable certainty. ’’ 
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person, \vho has no connection ts'hatsoever Avith the alleged crimf, may be seized 
2nd subjected not only to the humuliation ol the seizoie but to the ignominy, of a 
night in jail befoie the matici-s are straightened out. The probability is far greater 
in In^, as the statutpiy pro\osion relating to the issuance of vranant, does not 
contzin any of the Safeguards noted above. ^®-a. 

Unless prior to the issuance of the warrant the accused is summoned in Court, 
he tvould come to know about the decision to invoke the proces against him, only 
at the lime tvhen he is taken into custody. The summoning of the accused tvill 
afford him an opportunity to answer the charges levelled against him with the assis- 
tance of the Counsel and for the Court to satisfy' the probable cause requirement. 
It may also serve the notice giving function before the possible deprivation of a 
man’s liberty and thus to avoid the inconveniEncts that would be caused by a surpi isc 
arrest^®. At the same time, it is conceded that this comsemaynot bepossiolc not 
practicable in everj^ case ; circumstances may necessitate the immediate arrest of 
an offender or tbe prompt issuance of a warrant to make his arrest. But in cases 
ivhere there are no such pressing reason, gi eater use of the summoning pioctss in 
the first instance is an experiment worth trj'iug.^'*. 

When the invocation of the process is made by the police, in many instances the 
officer, at the time is hen he is taking hold of a person, may not have the right or 
duty to efiect an arrest. He may have suspicion against the person relating to the 
commission of the ofience and the pmpose of taking him into custody may be to 
elicit information fiom him or somuc of information so as to lay the basis foi a sub- 
sequent arrest.^® In otheis, while the police may have reasonable grounds to bs- 
liet^e that an an offence has been committed, there may be a gap in the evidence ic- 
quii-cments for the arrest on the one hand and for magisterial commitment oe the 
other* This is piobaole also in cases -where the aircst is made in pursuance of a 
■warrant. Under all these circum'^tancts the police and the prosecuting 


' 12-fl. Section 75 of the Code of Criminal Procedure of India, only pro-vidcs that c\-ery -is-arrant 
of anest should be in witing and signed by the Presiding Officer of the Court. Schedule V, Fonn 11, 
which gives the form of “ Warrant of Arrest ” also does not provide for any olher specific safeguards. 

13. “ Indeed, the interest of the dtizen in not being arrested unnecessarily is the inspiration lor 
the tendency of modem criminal laws to provide that the alleged offender shall be brought into cus- 
tody by a summons and not by arrest ” . Bohlcn and Shulman “ Aneit tcilfi cr.d icithcvl a tecnerJ ", 
75 U. of Pa.L. Res’. 485, 490. 

14. He American Lasv Institute Code of Criminal Procedure prorides for wide use of sum- 
mons in stead of arrest , though it does not cos’cr felorucs. Only a minority ofstates to day alicnv a 
summons to be substituted by a svarrant of arrest. Under Rule' 4 (4) of the Fed. Rules of Crimitial 
Procedure a summons instead of a warrant may be issued upon the request of the Atlomc)' for the 
Government. For pleas in favour of this reform see Bcclc>', 7F; Sal Sjsiars in Oacego 13-22 ; Warner 
and Cabot, end iKO Rr/enn I43-I5I. 

In India, in the case of offences svhich are pimishable for a term not exceeding one year, a sum- 
mons is issued in the first instance section 4 (v) and (w) of Code of Criminal Proerfure of India. 

It is reported that the substitution of sununons for arrest is widely used in Canada, and England 
and more widely in France, Germany and Italy. See Ploscowc, “ Mtcsnrts of CcnilrdrJ in Esrefren 
and Anglo-American Criminal Procedarc ” 23 Geo. L.J. 762, 767. . (1934*35). 

■■ 15. ■ The statutes authorise the law enforcement officials to mate use of the provisions relating to 
arrest for purposes of prosecution only. But often the}’ arc faced with a situation in which they d«:rc 
to detain individuals, so that they might conduct a further investigation. The main characteristic 
of an * arrest ’ made for this purpose is that wluJe grounds may or may not exist for the arrest, the 
police alwa)^ lachs grounds for prosecution for the tjpc of arrest which they suspect the arrestee to 
have committed. 

Vicss-s differ as to whether a “ temporary interruptioa of movement of a person for pwrpox of 
intcTTOgation ” is “ arrest ” or not in the legal sense of the term. The Court of .appeals staled m 

Jjcms V. .4r.r //, 63 App.D.C. 68 at p. 71 that “ the term “ arrest ” may be applied to any 

case where a person is tahen into custody or restrained of his full liberty, or svhere the dctciiwn oj a 
person in custody is continued even for a short period of time ”. But see contra opinitm mlimj v. 
UM., 361 U.S. 98, 104-106 (1959) Justice Blaci, (dbsenting). Sec also Report of tlic Tsat. Com. on 
Law Observance and Enforcement, p. 32-33 (1931). 

16. tShen an arrest is made pursuant to a warrant (it is supposed llal) the probiblc cause 
arrest has already been looked into and judicially determined before the tssfance 
lice ordinarilv, the evidence which sufficed for the issuance of the warrant, r.j-., 
real cvidcncc'et.-., trill be available when the duty to effect the airtst arose, fur- 


requirement for the : 
of the warrant. He 
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officen^^ rcsoit to a screening process of their own, usually prioi to the produc- 
tion of the a’ rested person before the magistrate, even thoigh statutes do not 
authoiise such a practice, 

It is during this period of initial sctcciiii g, that the primary agencies of law 
enforcement make decisions as to svhether or not, or in ^vhat way the process has to 
be applied. If as a resiJt of the questioning, the officials find that the suspicions 
mainly on the basis of which he was taken hold of, are unfounded or that piovaole 
evidence against him arc insufficient to watiaut a committal fot trial oi ultimate 
conviction they may decide to icvokc thcii original decision ard release l im from 
custody. If on the othci hand, they decide to continue the application of the process 
they may determine foi instance, the natuic and foim of charge to be broupht against 
him, whether a plea of guilty should be accepted from the accused on a lessei degree, 
whethci settlement of tte matter as bettvi t n the parties is the better couisc of action 
to be adopted etc., 

I, The scope for Counsel’s partidpalion : 

As has been indicated earlier, the pioccdurc through which these decisions a:e 
arrived at, is marked by a total absence of supervision and lack of regularity and 
hence is productive of certain evil effects,- which might prejudicially affect the rights 
of the defendant and also the final determination of his guilt or innocenre. The 
possibility of putting pressure — physical as well as psychological — on tlie lone 
suspect'®, who is shut out from tl;c rest of the humanity, in oidcr to ootain incrimi- 


ther evidence, produced by routine police work, is likely to be added alter arrest, and in the ordinary 
course of events the case is “ snved up tiglit ” when it goes to trial. But “ troublesome ” cases may 
arise to disturb the cozy sequence of" ordinary course of es-ents ” especially when (he csidcncc on the 
basis of which ■warrant was issued and arrest svas made, later on proves to be worthless. 

17. The practice to have a member of the prosecuting attorney’s staff during the initial screening 
Is common in the United States. By performing this function, the prosecutor’s office feels that it 
properly plap an integral part in the actual investigation of the case. Perhaps more important, the 
members of the prosecutors’ staff feel that statements taken by their office arc less likely to be challenged 
as involuntar)'. In India, in many jurisdictions the prosecuting attorney appears on the scene only 
at the trial stage, with the result that the interrogating process is left csclusn-cly to the police offidals. 

18. The statutes in the United States invariably require that arrested persons be taken to the 
Court “ without urmcccssary delay’ ’’ “ immediately ’’or “ forlhtvith ’’. (Sec American Law Institute 
Code of Criminal Procedure Commentary). 

In the Federal jurisdiction after the establishment of the McNabb-hlaPory rule ts'hich emphasised 
the duty of the federal officers to take arrested persons before a committing magistrate without un- 
necessary’ delay, the Courts indirectly attempt to enforce the 'prompt arraignment’ pro'vision by in- 
validating confessions obtained from the arrested person during jhc period of unlasvful detention bet- 
ween arrest and arraignment. In theory this should have the desired effect ;_but how far this exclusion- 
ary rule h.as deterred the investigating officers from detaining thc_ accused in their custody is open to 
doubt. Moreos-cr the MacKabb-Mallory rule has only very limited application. The Supreme 
Court of the United States has refused to impose the above rule upon State Courts, and Stale Courts 
in their turn have rejected the rule, (with the exception of Michigan — PrepUv. HarAltoh, 359 Mich. 
410 (I960). It is not uncommon for the State Courts to sanction delay in arraignment by admitting 
a resultant confession. Often such sanction has been expressed in explicit terms, such as the follcav-ing : 

" A long delay is not ' ftr se ’ fundamentally unfair .thc facMhal the interrogation of the 

suspect continues until he confesses is not ‘ per sc’’ a ground for imalidating liis confession nor is it the 
fact that the interrogation lasted for a considerable period of time any ground for im-alidating a con- 
fession, unless the interrogation s\-as so long in duration to as to amount mental or physical 
coercion and duress”. 

Tills has enabled the state officers to hold a person in custody under a semblance of legality for a 
\nrying period of time depending on the nature of the case, and the circumstances in which the arrest 
has bcCT made. A projection of cases sampled in the A. C. L. U.study indicates that in 1956 approxi- 
mately 20,000 dcfcnd.ants were hold "incommunicado” for at least 17 hours in cases cs’cntually 
brought before the nine branches of the municipal Court studirf. Almost 2,000 of these defendants 
ss-crc held for 48 hours or more — Secret De~Jer.t'.er. fy Chiec^s Peliee, report by the A. C. L. Union, III 
Illinois dmsion, 1959. 

For Indian law, see sections 61, 167 and 34-' of the Code of Criminal Procedure of India {1892). 

19. Ttie as-aihability and usability for self-incrimination in the United States in a very large 
proportion of cases (uplo'£X)?o) which arc decided by pleas of guihy'js a matter vorthy of note" in this 
connection. Contrast this figure with the negligibly low percentage of convictions obtained fay other 
means. Dc>cs this readiness to enter pleas of g-uilty, indicate that these 'persons have been cajoled 
to do so, or uhether it is due to the fcet that they have seen that their interest nould be best ser.cd 
in tliat way ? How many of these persons h.nvc realised the seriousness .md consequences of the 
decuioa ? 
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nating statfmeiits from him, is one of tHe foremost among the dangeis feaied at 
this time. The exercise of the power of interrogation -when there is no one to regulate, 
supervhe or obseive the piccecdings would often beget forgetfulness of the just 
limiudors of that potver. The questioner himself determines ivhcthtr a paiticular 
question should be ansivered and also what means shot Id be used to tompel an 
ansiver. Th-us the light to inteiroeate world '■oon seem to be a right to get the 
expected answer i.e., to a confession of guilt, and the simple and, peaceful process 
of questioning may breed a readiness to resort to bulKdng and, to phi-sical force 
and tortme^®. Based on the ordinary obsen’ation of human conduct, enough has 
been verified to fortify the conclusion that under stresses. some persons are likely 
to acknowledge guilt, even though they have not committed any ofience. In 
the words of Justice Douglas 

“Every man can be broken. There is a point when the ners'ous sj-stem 
can lake no more pain, shock and fatigue, where it ivill pay any price for relief. 
A feiv minutes, a few days, or a few' weeks, may be required depending upon the 
individual and the tourture deidce that is employed. Once that point has been 
reached, the accused becomes for the moment putts' in the hands of the police and 
will admit what they charge and sign what they irant.'’ 

Thus tyhenever a person is placed in a situation in w-hich the untrue acknowledg- 
ment of guilt is at the time more promising of the tn'o alternatives betweerr which 
he is obliged to choose, he ss'ould choose any risk even at the cost of falsely acknowledg- 
ing the guilt in preference to svorse alternatives a^ociated with silence--. 

The presence of the accused’s Counsel during the period of interrogation will 
act as an effecitve restraint against these coercive practices. “ Oi:e svho feels 
the 'need of a lawyer and asks for one” according to Justice Douglas,®* “ is asking 

for some protection ivhich the laiv can give against a coerced confession The 

third degree flourishes only in secrecy’ The mischief of third degree will continue 

as long as the accused person can be denied the right to counsel at this most critical 
period of his ordeal.” 

. The appellate records, both in India and in the United States®* hold suffi- 
cient testimony to support the learned Judge’s obseivation. 


"20^ The pressure most commonly used in the jrast in the United States consisted fhc use of stark 
pfo-sical violence such as the blosv of the fist in the jaw (miu v. Stale, 93 Texas. Cr. 532), strilnng 
with the whip, {Dikeinson v. CommomcealA, 210 Ky. 350), hanging [Bmtm v. JiJUiissippi, 297 IJ.S. 278), 
etc. The most enlightening discussions on third degree practices — past and present — in the United 
States are contained in Hopkins, Oizr Lawless Poliw, (1931), National Commission on Law Enforcement 
and Observance. • Report No. II, Lavine, Third Degree, (1930) Barnes and Teeters, ^’esa Hariztas 
Crhrmahgy, (19^) Kutz., Trial br Tcriwe, (1938) 72 U.C.L. Rev. 316. In the Unitrf States there 
are innumerable statutes regulating the conduct of officers towards prisoners. {See Compilation of 
Statutes against third d^ree and other related cvils’in * LewUssms in Law ErfereerrerJ ’, ^VickershaI^ 
Com. Report, cpxil svpra Appendix HI and also McCormitk, Eviderze.) But these affard only 
inddcntal protection a^inst such practices in securing confessions. The possibility that the Judge 
or Jury will &d the confession extracted from the accused by these methods to be " involuntary ” 
and hence inadmissible in evidence is also remote, because it is no casj- matter for an accused to es- 
• tabliJi that force, especially of a psj’chological variety was used in_obtaimng a confessional statement 
from him. • 

With the passage of time, the use of stark physical force and other methods of torture have^becn 
r^laced by more subtle forms of indirect pressure (like prolonged and protracted questioning cem- 
ducted by a battay of questioners and operated in relays) bj- the investigating officials in the 
■United State. 


21. Douglas, “ We The Judges”, (1956) 362. 

■ 22. The plight of the accused under such circumstances has been convincingly porlraj-cd by 
Justice Douglas (concurring) in Jt'atls v, JrJiar.a, 338 U.S. 49 (19-59) at 56, 57. 

23. Crookes V. California, (Dissenting), ,357 U.S. 433 (I95S). ■ i 

24. For instance, sec R. v. Prewadha ji'alha BagcK, 21 Grim. L.J. 266 (1926) ; R.'V.Ga^ 
(1926) 30 G.W.N. 454, Bhagan v. Pepsn, A.I.R. 1955 Pepsu 33. Rcwachsndra v. SlaU, A.I.K. Uoi 
S.C. 381, 


case 


25. Perhaps the most revealing ofsudi inst.-mces in the United States in re^.t 

of Leslie \Sakzt. {People v. Wakal, 415 III 610 (1953) ; Wakcl v. Ilcrih, 253 F. 2 d. 59 (iP>a) 
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Even if physical force or pressure of a psychological variety arc hot used 
still incriminating statements could be obtained from the suspect by the use of 
trickery and deceit not amounting to compulsion"®. The holdings are unanimous 
in both the countries that the use of these means by the interrogators are not unlawful. 
The reasoning given by the interrogators, which the Courts appear to accept ‘ nolm 
volens' is that 


“ In dealing svith criminal offenders and consequently also with criminal 
suspects, the interrogators must of necessity employ less refined methods than that 
are considered appropriate for the transaction of ordinary, every day affairs by and 
bettveen late-abiding citizens.” 

The experience in the United States shows that the use of such means for 
procuring confessions and other information will lead on to many difficulties at 
the time of trial. There will be a conflict of evidence as to what exactly trans- 
pired during the interrogation, as to what the accused actually said and as to the 
circumstances under which he said or was coerced into saying it. 2® Here again 
the accused is in a sad phght. The problem as presented by Justice Black (dissenting) 
in re Groban 

“Behind closed doors he can be tricked or confused by the officers 

into making statements which may be untrue or may hide the truth by creating 
misleading impressions. . . .he has no effective way to challenge his interrogator’s 
testimony as to what svas said and done at tlic secret inquisition. The officer’s 
version frequently may reflect an inaccurate understanding of the accused’s state- 
'ment or on occasions may be deliberately distorted or falsified. While the accused 
may protest agmnst these misrepresentations his protestations will normally be in 


Wakat ws arrested by the Chicago Police on September 21, 1916 for “investigation Two days 
after, a relath-e learned his where abouts and his wife contacted an attorney who at once filed a peti- 
tion for habeas eorptis, on behalf of Wakat. Tlie Court ruled that the detention was illegal and ordered 
his release. But tlte same day the police rearrested him again for investigation. For the next three 
daj-s the police held him at the police station. Soon after his rcarrest his lauycr attempted to confer 
■with him. He went to the police station several times, but uas refused admission. Throughout the 
period covered by the two detentions he was not charged tnth any crime. He ttas held without 
b.ail and tvithout communication snth the outside storld. During this time Counsel tried to contact, 
his client several times, but c\-ery time his attempt ■»\as unsuccessful. Six days after the original arrest, 
the suspect signed a confession for burglary. He svas con\-ictcd mainly on the basis of the confession 
and sentenced for a twenty-year term. Seven years after, the Iliionois Court ordered Wakat’s release 
as it was proved that his confession had been extracted from him by a scries of violent beatings. It. 
was found that he was suffering from broken bones on his right hand, multiple bruises on his chest, 
arms and buttocks, shin and shoulders. A Jury of the Federal Court later awarded him for the 
violation of his constitutional rights ,^15,000 by way of d.images. . 

26. Confessions obtained by the use of fraud or deception or by the influence of intoxication 
or of drug have been held to be “ saluntary ”. 5irf AVigmorc, Eridcncc, 841, 1048 (3rd Edition, 1940) 
Ann. A.L.R. (1 102) 1931 ; John. M. Mcquirc, Irrolunlarj CerJessierj, 31 Tul. L. Rev. 125, 140 (1956-57). 

Indian law proi-idcs that if a confession is other wise rclcnant, it does not bcOTme irrelevant 
merely because it was made under a promise of sccrcc)’, or in consequence of deception practiced on 
the accused. (Section 29 of the Evidence Act). Also, religious influence as ap impluse productive _ 
of confessions, holdings in the United States and in India favour their admissbillty. See Wigmore. 
ErsdeT.ee 840 ; and section 24, Indian EWdcncc Act. 

27. Frcd.E. Inbau, — APrcc!iecld\'ecessity,S2.CTim. Law. Crim, and Pol. Sci- 

ence ,16 (1960). 

28. WTiat kind of inducement, threat or promise will be regarded ns a matter suRicicntly per- 
suasive to produce risk of false confession is not cas>’ to define. {See generally \Vigrnore, Erider.ee, 
op. cit. Supra, 834-42 and 2-1-30 of 1 Evidence Act). Hence it is difiicult to ascertain whether the 
inducement, threat or promise used in a particular instance exceeded the permissible means provided 
by law to m.ike the resulting confession “voluntary”. 

29. Sometimes the interrogating ofiicials record the process. In such cases thc prosecution ha* 
a very powerful advantage when it comes to corroborating a challenged confession. The policecan 
record without the knowiedge of the accused, and alto only tliat pon:on of the proceedings wherein 
the accused dictates his confc«ion, omitting any prior or subsequent statement. Thc>- also can withhold 
a tape, ifthej- think that its contents will be “ d-amaging ” to them. As to the admissibility of such 
recorded statements, see Kaufman, Cri-ri-cl Duecrerr erd Irrfeeiirs cf Deferdr-Ss Oarr. Sielesre-Js vs 
Fedeea! Cesris, 57 Col. L.R. 1113 (1957) ; A. Goldstein, 77 e SScU erj Pe crestsed : Ba’.crrt cf AdrcrSaiee 
i~. Cri-si-sa! PrxrJ:.re, 69 Yale L.J. 1149. 

SO. 352 U.S. 330 (1956). 
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vain. This is particularly true rvhen the officer is accompanied by several ofhis 
assistants and they all vouch for the story.” 

Courts in the United States have resolved the issue in such instances in favour 
of Ae state by admitting the confession into evidence. Counsel’s presence -when 
the' interrogation is in progress may obviate many of tlrese difficulties; not only rnll 
that deter ffie interrogating officers from the practice of' improper means’ to extract 
confessions, but ■ndll also greatly reduce the hazards to him at the trial from the 
officer’s misunderstanding, or tsvisting of the accused’s statements or in using thtm 
out of context. • 

The main reason brought foward by those who justify the denial of an opport- 
imity to seek Coimsel’s advice or his presence prior to or at the time of interrogation 
is that a lawyer “ who deems his sole duty to protect his client whether guilty or 
innocent ” will tell him not to make any statements to the investigating officers 
under' any circumstances. One may find the most emphatic statement of this 
theory in the opinion svritten by Chief Justice Maxey, in the murder trial of Comm v. 
Agorlon^'^ : 

“ the only function Counsel could have at the time of the suspect’s interroga- 
tion would be to instruct that the secret which tlie murderer possesses commences 
to possess him and that his guilty conscience exerts a tremendous pressure on his 
vocal faculties. This is especially true when shortly after tlic crime’s commission 
there is a let dotvn in the criminal’s nevous energy, and remorse is on the ascendant. 
If a criminal desiring to release his troublesome secret is to be frustrated by the 
action of the state in providing him at that time with an advocate who will counsel 
silence,' the number of unsolved American crimes will be greatly augmented for he 
who plans murderous assault does not plan to have it witnessed by any one except 
the victim and his lips the felon quickly and permanently seals.” 

Compare the above, svith the reasoning given by Prof. Inbau -who is one of the 
staunchest among the supporters of the theoty that “ interrogation is an indispen-, 
sable instrumentality of justice.” According to him:®® . 

•<« principal psychological factor contributing to a successful interrogation 

is .privacy. . .'.Criminal offenders except tliose who arc caught in the commission 
of crime, ordinarily W'ill not admit their guilt unless questioned under conditions 

of privacy, for a period of perhaps hours Tliis practical psycological rcquirc- 

meiit of privacy during interrogation calls for a consideration of the issue of an 

accused’s constitutional right to counsel-. If the right is considered to exist 

immediately after arrest the interrogation opportunity for all practical purposes is 
gone.' — ” 

Whether interrogation of the suspect is indispensable in the investigativx pro- 
cess or not, is one of the widely discussed questions®® in the field of the administra- 


• 31. 364 Pa. 464, 430 ; 70 A-tV. 575, 583 (1950). 

32. “ Prolke Tnterrogalhn — A Praclical Kecessily ” op. dt. Supra. Sre cbo for his dtrvvs on Ihc 
“ necessity ” of police interrogation. Th' Confession Dilenma in U.S. Supretm Coint, 43 III L. Rct-c. 
442 (1948), Restrictions in the Lazo of Interrogalim & Confessions, 52 Nw. U. L. Rev. 77 (195^ ; fair 
Plc^ ” in Crim. Investigations, 3 Nw. Uni. Tri .-quarterly No. 2, P. 3. (1961) Self-incrimination, (1930) 
6, 7, 

33. ■ The investigating offidals arc unanimous in their opinion on the need for secret questioning. 
•Some of the strongest expressions of this view came out in the United States, aficr the Supreme Court’s 
McNabb and Mallory decisions. (Mel^'aib v. United Stales, 318 U.S. 332 (1943), Malloy v. L niled 
Stales, 354 U.S. 449. Each -was follotvcd by unsuccessful attempts at legislatK-c irverml and congres- 
sional hearings at which Law Enforcement Offidals insisted that the)' could not function without the 
opportunity to interrogate arrested jsersons prior to thrir arraignment. For a summ^’ of the views 
expressed at these committee hearings, sec The McKobb-Mallory Rule : Its Rise, Raticnde, evj Ruae, 
47 Geo.' L.J. 1 (1959) ; Note. Pre-arraignment Interrogation and the SleR'ahh-Mcihiy S{!asrra, 03 Yale 
li;J. 1003 (1959) Weisberg, Police Incmgation of Arrested Persorj, 52 Journal of Crim. Law Crimmoli^' 

and Police Sdence 21, 27-28 (1961-62). For arguments against the continuance of secret questwnytg 
by the police, see Secret DelerJion bj the Chicago Police, A Report b>’ the American Gdl liberties union 
Illinois Division (1959) Memorandum on the Detention of Arrested Persorj emd Their Produeihn Before a rra- 
miittng Magistrate, prepared by some members of the Bill of Rights Committee of the American B.ar 
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tion of criminal justice in the United States. It is not intended to enter into the 
discussion here, as it is felt to be beyond the purvicss' of the present study. We 
may however examine certain other pertinent points that arise out of the above 
assertive statements and on svhich the protagonists seem to put much emphasis. 

Let us first take up the “ requirement of privacy ” a phrase svhich Prof. 
Inbau so fondly repeats and on which factor he seems to base his argument to bar 
Counsel’s presence during interrogation. One may be tempted to ask whose pri- 
vacy he is talking about and -wants to be protected and that too for what purpose ? 
Docs the person taken into custody ‘ require ’ such privacy? 

Traditionally privacy means, a state of being private or retired from com- 
pany or obscrs'ation and it connotes that the person or persons concerned has or 
have a desire to being in such a state, or at least they accept or approve of it. Prof. 
Inbau himself had compared the “ requirement of privacy ” during interrogation 
to that needed during the performance cf a surgical operation.®® A person -^vho 
undergoes tlic operation kno-^vs fully -well that it is being done for his own benefit 
and hence him'-clf volunteers for die same. How could ‘ privacy' ’ in the same 
sense be applied as a requirement for interrogation, -ivhere the person involved is 
held forcibly and ‘ incommunicado ’ srithout even being given an opportunity to 
communicate with his relatives, or friends or Counsel and when the avo-wed purpose 
of which is to extract incriminating statements from him? 

" It is impractical ” the experienced interrogator bluntly says, “ to expect 
admissions or confessions to be obtained under circumstances other than privacy.”®® 
To that end, he urges the use of “ less refined methods ” and docs not find it “ ethi- 
cally objectionable ” the practice of sn.rious tactics tvhich border on trickery and 
deception.®^ Another authority goes even further and advises that:®® 

“ Where emotional appeals and tricks arc employed to no avail (the investi- 
gator) must rely on an oppressive atmosphere of dogged persistence. He must 
interregate steadily, without relent, leaving the subject no prospect of sure ease. 
He must dominate his subject and overwhelm him with his inc.xorable svill to obtain 
tlic truth. He 'hould interrogate for a spell of several hours pausing only for the 
subject’s necessities in acknowledgment of tlic need to avoid a charge of duress that 
can be technically substantiated. In a serious case, the interrogation may continue 
for days, with the required intervals for food and sleep, but \vith no' respite from 
the atmosphere of domination.” 

These open pronoimccmcnts remind us of the solemn warning given by Justice 
Brandies, years before. The greatest dangers to liberty, he said,®® “ lurk in the 


Association and subinUcd on 15, 1944 to sub-committcc No. 2 of the Committee on Judidary-, 
House of Reprcscntath-cs — (The memorandum apparently prepared by Prof. Chafcc.Js reprinted on 
(19-44) 69, A. B. A. Reports 274 and in Documents on Fundamental Human Riehts, 483. Of 
special interest arc the opinions of experienced police oRidals. See Gasch, “ Zete Erfcrccra-J it Lht 
Distric! cf Coi’stbia cr.i Civil Ris;hts, Address to the Twelfth Annual Conference, Kat. Cieil Liberties — 
Glaring House, tVasliington, D.C., and Koohen. Ell.ics in Police Screicc, (1957) 54, 55. 

34. It is interesting to note in this connection an obscreatlon made by an experienced criminal 
lawyer regarding the results of such interrogation on tlic administration of criminal justice. “ I 
have tried 130 murder cases and I have won 126 of them. Many of these cases were based as fir as 
the prosecution was concerned on confessions extorted from the defendant by the “ third degree ”. 
I have won almost all the cases in whidi sudi confessions were obtained. If it had not been for the 
dishonest methods used by the police towards these defendants, 1 could not have a on 10 of these cases. 
In almost all tlicse cases the police used illegal methods uith the prisoners, dcccisang, cajoli.ng and 
bullying them. The jury saw that their methods bad been unfair and acquitted the defendants ssho 
might has-c been convicted except for the police practice. — Quoted by Kccdy. £. Ji. Cases ct Lhi 
Adfti-.istraEat cf Cri"i".al Lew, 1928, 33-43. 

33. Inbau, Rsslriviicts It the Lew cf Cc~fessivts ewJ Ir.ienc'ativts, ( 1 957) 52 K w. U. L. Rev. 77. 

36. Inbau. A PcKce Itte’Tc^atiet — vl PrceEecI ,\e.tssi:T op. cit. 18. 

37. For the \-arious methods cmplosxd at interrogation, see Fred Inbau and John Reid, Lie 
DeteetlctrCtdCri".^^ Irvestigatic"; (1958) 142, 147, 151, 157, 159 .etc. 

S3. O. Kara, FwJwtwJals c/C-i~J-a! Irvesti'otlw, (1956) ICO. 

39. (Dissenting'i (1928) 277 U.S. 433,480. , 
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insidious encroachment by men of zeal, well-meaning, butsvithout understanding.” 
The insistence of the ‘ requirement of piivacj'^ ” can be rcckored only as a camouflage 
for the use of improper means to obtain incriminatiiig statements from the lone 
suspect. 

Secondly, in the arguments noted above, svhile the conclusions arrived at are 
identical, there is an apparent inconsistency in the reasouing given for denying 
Counsel. Chief Justice Maxey — echoing strongly Wigmore’s asserdoii^" — is confident 
that “ the tremendous pressure exerted by the guUty conscience ” makes a ready 
confession and that lawyer’s interference would only frustrate him i u his attempt to 
get relief from the “ enormous pressure of guilt ”. On the other hand, Prof. Ingbau 
believes that persistent questioning under conditions of ‘ privacy ’ for a long period 
of time only will achieve the desired result and hence 'Ae presence of a Counsel 
mil frusfrate (more) the efforts of the interrogator rather than that of the accused. 
These view raise many fascinating questions about the phenomenon of confession 
and its correlation with the conditions of interrogation. How often do interroga- 
tions produce confessions and how often are confessions obtained tvithout questionu'g ? 
It would also be interesting to know how often questioning produces a confes- 
sion of guilt from previous offenders ? He is more likely to knotv of his right not to 
anstver questions and to realise that tlie incriminating statements will be used against 
him.^ This might give an indication as to the possible effects of administerhtg 
caution before or during questioning. 

Thirdly, the above oft-repeated “ advise-to-kcep-the-mouth-shut ” theory 
brings up an important question as to the scope of the privilege against self-incrimi- 
nation and its exercise at the interrogation stage. Has not the suspect or accused 
the right to refuse to answer questions and to remain silent at that time*^. If he 
has such a right, on what justifiable ground, objections can be raised in informing 
him of his right ? Unlike in England,*^ in the United States the police practices go 
not ordinarily include cautioning the suspects in custody before they arc questioned ; 
the decisions have also not required them to do so^®. Even in case there is such a 
^ — 

40. 3 Wigmore, Eviiaice, (1940) 3 d. Ed. 851 at 319. 

41 . In the United States, the federal Courts appear to be dirided on -whether or not, the silence 
of a person in custody, may be shown in evidence as an implied admission. There is respectable 
authority in both ■^^•ays. The evidence ■^^as excluded in the folloiving cases ; XJ. S. v. Bair^o, 135 
(2 d. Cir. 1943) 4 Tep v. U.S., F. 2 d. 41 (1936), Dichuam v. U.S., 65 F. 2 d.I824. In Bram v. Uniud 
Stales, 168 U.S. 532, the Unitrf States Supreme Court held that the privilege extended to the police 
station. No Supreme Court ruling has discredited the Bram rulmg. At the same time, the Court 
has not cited the case svith approral. See, Note The Privilege Against Self-Ineriminction — Does it E^t 
in the Police Stalion 5, Stan. L. Rev. 459 (1953), Me Naughton, " TXr Privilege Against Self-Incrimina-, 
tion ”, 51 J. Crim. L. Crim & P.S. 138 (I960). 

42. In 1912, the Judges of the King’s Bcncli at the request of the Home Secretary issued rules 
lor the guidance of police officers. These rules -ivcrc subsequently amended in 1918 and in 1930. 
Although these rules have not the force of law {Rexv, I-ttim, L.R. (1918) 1 K.B. 531, 539), the English 
Courts insist that they be strictly observed before admitting statements made by accused persons 
while in the custody of police. {See Taylor on Evidence (12th Edition) 556-62). Although the rules 
are 9 in number the gist of them may be stated in two propositions : (i) WTicn a police officer has 
made up his mind to charge a person svith crime, he should caution him (in the usual terms), (ii) A 
person in custody must not be questioned. (Violation of these rules confers a discretion on the 
judge to exclude lio.m evidence a satement made by the accused. 

But it is not quite clear whether the Judges’ rules are now being folltru'cd by the British police. 
See Devlin, The Criminal Prosecution in England, (1958) Prof. GlanwIIclVilliams, noted tliat judges at the 
present time “ tend to -wink at breaches of the rules, at any rate if the cliargc is a serious onc,^and 
that “ it is no longer the practice to exclude evidence obtained b>’ questioning in custody ". li illians, 
Questioning by the Police : Some Practical Considerations, 7 Crim. L.R. 325, 328, (1960). 

43. IVeisbcrg, Police Tntrrrogalion : A Practical dttcessUy, op. cit. supra. 39. It is reported that 
in New Orleans (17. S. v. Sigler, 162 F. Supp. 256 (E.D. I.a. 1958) a ncty practice has b<^ desaced 
to inlbrm the accused of his rights at the police station. A placard bearing the following information 
is prominently displayed in each police station. ” Rights of Arrested Persons : These arc some of 
our rights. Under the laws of the Umted States and the Stats ofiLouisiana— Right to call a lawyer, 

Right to use Telephone Right to Bail Riglit to rem^ 

silent ”. The Massachusetts Attorney-General has printed and distributed to police 

departments a pamphlet entitled " If you arc arrested ” for dissemination to arrestees. 
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nile, in the very nature of things — and as the Erglish experienced^, shotvs — it will 
incvitebly in^■itc avoidance. The notion that the interrogator should precede 
questionh-g with a caution suggests that he should act to protect the interests of the 
suspect and at the same time attempt to obtain damaging statements from hirnd®. 
The significance and effect of teaming depend on the emphasis and the spirit with 
which it is given. It does not requh-e much imagination to realise, how easily a 
warning could become a meaningless ritual 1 

Lastly, it is incorrect to assume that in all cases. Counsel w’ould advise the sus- 
pect or accused to “ keep his mouth shut ”. Since silence inevitably invites sus- 
picion, it is not unreasonable to suppose that in many instances where the suspect is 
innocent, his lawyer would advise him to answer questions in order to clear himself 
as quickly as possible. Moreover lawyers, advice may be different, if he is present 
at the interrogation. It is one thing to dispense general advice to a suspect from 
w'hose interrogation the lawyer will be barred, and quite a different matter to Counsel 
silence to particular questions, when the lawyer hears them as they arc asked. 

Viewed in this light, lawyer’s participation in the extra-judicial screening 
process, might prove to be of real assistance to the investigating and prosecuting 
agencies, instead of “ hampering the effective administration of justice ”. Firedy, 
in the presence of Counsel, the suepect or accused will be encouraged to speak and 
answer the questions put to him by the interrogators, fully and fearlessly. Coupled 
with the Counsel’s clarifications and reasonings, such free and open talk might be 
helpful both uj casting away the lingering doubts, from the minds of the laAv enforce- 
ment officers, about the suspect’s possible involvement in the crime, as well as in 
convincing them, in other instances, of the futility of applying the process against 
him, on the basis of inadequate cvtidcnce. Secondly, if on the other hand, Counsel 
gets convinced, of the accuracy and sufficiency of the facts and circumstances which 
form the basis of the accusation against the acctised, he might advise him to plead 
guilty to the offence charged, or to a lesser one, in consultation with the prosecuting 
officer^®. Tliirdly, any statement obtained from the accused, in the presence of 
Cotmscl, will have greater value at the time of guilt determination, which might 
obviate the neccssitj' for many of the present-day unpleasant and unltcalthy 
verbal duals between the prosecuting and defence attorneys inside tire Court room. 

2 . TAe Extent to which Courts have Recognised the Right. 

(a) In the United States : 

In the Urited States, the scope cf the right to Counsel in this area has come up 
before the Courts for scrutiny invariably linked with the determination of the validity 
of confessions. The problem has been presented for the consideration of the ■Gcurts 
under more or less similar set of circumstances — to determine the admissibility of a 
confession or other incrimiiiating statement obtained from the accused after sub- 
jcctii g him to prolonged interrogation in the absence of Counsel. This cntanglc- 
mctit of the Counsel question with that of the validity of confessions — inevitable as 
it may be — has relegated the former to an iesue of secondary importance for the 
consideration of llic Courts in these cases. 

As a result, the determination cf the nature and extent of the right has often 
missed a chance to bo considered in its proper perspective ; \\lictlicr an accused 


44. See note 42 ante. 

45. " The real significance of caution is that it is, so to speah, a declaration of v.ar. Iiy Jf the 
police announce tliat they arc no longer representing thenaseh-es to the Iran they arc questioairg as the 
neutral inquirer whom the good citiitn ousht to assist ; thc>' arc the prosecution and arc without 
right, legal or moral, to further help from the accused ; no man innocent or guilty r.'-cd thereafter 
reproad) himself for keeping silent, for that is what they have just told him he ma> do ”. Devlin. 
T/.,' Crrriee/ Provr.Jh-i ir. Er^terJ’' op. cit. supra note £6. 

46. gcncrallv, Kessman. GsEUj Jr- A SttEr rf BcrrEr-. Jcifirf, 40 Crijn. 

L. Cr. & P. & S. 7 C-d; 
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detained in police custody has a right of access to Counsel ? How can he cxercke 
such right effectively ? What is the remedy if such right is denied to him ? 

(i) Traditional Rule of Admissibility of Confessions and Denial of Counsel : 

In the United States, until very recent times the admissibility of confessions’ 
svas adjudged on their evidentiary trustworthiness, according to the conditions, 
attending their rendition^’. If a confession is not made under compulsion or by 
threats or inducements or by phj'sical force, it would be reckoned to have been made 
“ voluntarily ” and hence admissible in ewdence^®. If this “ trustworthiness 
rationale is adopted as the basi) of the esudentiary rule ofadmissibiliU’’ of confessions, 
then the fact that Counsel svas denied or was absent at the time of interrogation, 
by itself will not have much effect on the admissibility of the resulting confession, 
provided there is adequate corroborative evidence tending to establish the relia- 
bility of the confession. Before the entry of the United States Supreme Court, into 
the field by way of Fouteenth Amendment some State Courts had adopted this sdew. 
In State v. R'eabaurer*^, the Iowa Court said : 

“ As there is nothing in the record to indicate that the officers held out any 
inducement to the defendant to make any statement or employed any compulsion 
or artifice in securing it, we cannot see how the absence of an attorney representing 
the defendant, svhen he' proceeded.to make a confession of his own guilt can be re- 
garded as affecting its admissibility 

Even in cases where Courts were comdneedthat denial of Counsel svas clearly 
" unjust ” in the particular instance, they had taken the same vieiv. The obser- 
vation made in McCIeary v. Stale^°, an early case from Maryland, is an illustration. 
The Court said : 

“ The case has been urJbitunately complicated by acts which cannot be 
regarded in any other light than an excess of zeal on the part of the prosecuting 
officers of Washington County. It is of course the right of the accused to be re- 
presented by Counsel of his own selection, and it is equally true that the State’s 
attorney in this case did intercept, interfere, wdth and to a large extent prevented 
tlie accused from communicating with Counsel for which there can be no justifi- 
cation advanced ; but the question is not the propriety or the impropriety of the 
action of the State’s attorney, butthc admissibility or othersrise ofa confession made 
by the accused in this case. The fact that one accused of crime makes a confession 
unrepresented by Counsel has been in several cases, held to constitute no valid ground 
for the rejection of a confession.” 

(ii) Due Process Imposition on tile Law of Confessions and its eject on Right to Counsel: 

Since 1936, with tlie decision of the United States Supreme Court in Brazen v. 
Mississippi^^, a new development has taken place in theiaw relating to confessions. 
Since then the rationale of the law of confcs-ions has become a constitutional issue. 
Starting from the above case the Supreme Court has built up an impressive line 
of authority to the effect that it L. a violation of Due Process of law and therefore 
unconstitutional in the Federal and State Courts to contrive a conviction resting 
on confessions obtained by the use of improper methods of interrogation, whether 
ornotsuch confession is “ involuntary ”, under the traditional confession rule.®* In 
these cases the Court has -weighed such circumstances as ph>-sic.al misstatement. 


47. The Classic argument is presented in 3, tVigmorc, Eciderce, 822-826. 

48. Rule 63 (6) of the Unifonn Rules of Evider^e and section 24 of the IrJiar. Eriierxe Act. 

49. 145 I otra. 337 (1910). 

50. 123 Md. 399 (1914), 

51. 297 U.S. 278,(1936). 

52. “ Use of 5nvoluntar>- verbal confessions in State criminal trials is constitutionally obnoxious 
not only because of their unreliability. They are inadmissible under the due process clause t^'ca 
though statements contained in them may be independently established as true ”. JiKhrr. v. 
Catifomia, 342 U.S. 165 (1952). 
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threats, deprivation of food and sleep, prolonged interrogation, incommunicado 
detention, failure of the police to -vvam the defcndant'of his right not to answer 
questions, failure to comply with prompt arraignment provisions etc.®® 

But despite thc^e developments, an articulate theory has not been devised w'hich 
would adequately explain the results already reached in these cases or that \\-ould 
guide decisions in the future cases, presenting related problems. The “ trust- 
tvorthiness ” doctrine, has not been discarded ; still its memory lingers and stands 
in the way of the evolution of a new rationale.®^ It is said that the enforcement of 
“ civilized standards of criminal procedure ”, is the aim of the requirement of Due 
Process. If tliis is tlie netv basis, under what circumstances wail a confession be in- 
validated ? Is the criterion for the determination whether a certain circumstance 
docs-not conform to “ civilized standards of criminal proccdui'c,” its unlawfulness ? 
Ii! that case, thu presence of a certain set of circumstances tv'hich is unlawful by 
itself, ii; the procurement of confession w'ovild result in the invalidation of the con- 
fession obtained thereby. But the Supremo Court has not set such standards in the 
Foureenth Amendment confes, ion cases. The Court will take into consideration 
the ‘‘totality of circumstances” and the violation of a State or otlier unlawful 
practice adopted by tlie police in obtaining die confession may be reckoned only as 
one of die factors in the dcterminatioii of the validity of the confessiens. The 
same Due Process “ minimum standard ” has been applied in cases where the 
Counsel quesdon has been raised linked with the validity of confessions. 

(iii) Slalxis of the Right under Stale Law : 

It is also significant to note in this connection that in most of the States there is 
no statutory, provision expresscdly stating diat the defendant is entided to right to 
counsel either retained or assigned — at this period®®. Only a minority of die 
States have provided for the right of the accused to confer with a latsyer appoii ted 
by him. They provide in effect that an attorney at the request of the person arrested 
or someone acting on his behalf be permitted under reasonable restrictions to visit 
the person arrested®®. Under no statute the law enforcement authorities arc under 
an obligation to provide legal assistance to the accused, or to advise him of his 
right to Counsel or to inquire 'whcdicr he desires to have Counsel immediately or at 
any time after arrest until the time for arraignment.®’ Even those States which 
have code provisions relating to die right®®, i.e. to reach or retain Counsel, a penalty 

53. These decisions have been anabTcd in Paulsen, The Fcuricenth Arr.cndmmt end the Third Degree, 

6 Stan. L. Rev. 411 (1951) ; Allen, Due Process end the Stale Criminal Procedures, 48 Kw. U. L. Re%-. 16 
(1953). The cases are collected in Annot. I L. Ed. 2 d. 1735 (1957), Supp., 4 Ed. 2d. 1833 (1960), 
and in note 2 to the Court’s opinion in Speno v. Thru: Task, 360 U.S. 315, 321 (1950). 

54. The cases have reflected disagreement within the Court about the purpose of the constitu- 
tional rule. The opinions have \-aciliatcd between the traditional trustworthiness rationale and 
an emphasis on enfordng “ citilized standards” of police conduct. Compare Gallegos v. Pi'ebraska, 
342 U.S. 55 (1951) and Stein v. Arto fork, 346 U.S. 156 (1953), with Ashcraft v. Tennessee, 322 U.S. 143 
(1944) : Watts v. Indiana, 388 U.S. 49 (1949) Spana v. A'ew Pork, 360 U.S. 315 (1959) j Blacl.bum v. 
Alabama, 361 U.S. 199 (1960) j xmi Rogers v. Richmond, 81 S. Ct. 735 (1961). 

55. See section 39 of AX.I. Code of Criminal Procedure and Coramentair. 

56. For instance, Arizona Res’. Code 1928, Sec. 493; Montana Rev. Code (1921), Sec. 1 17 44 ; 
Kansas Gen. Statute (1949) Sec. 62-1304 (a) ; Colorado, Rtrv. Slat, (1953) Chap. 38, Sec. 449-1 ; 
Newhampshire Res'. Stat Annot. (1955) 594-16 ; Ohio Rev. Stat. Annotated. 1954, 2935-16. 

57. Howcstu' there arc departmental regulations in most states providing for access to Counsel 
during police custody. For instance the Detroit Police Manual (Revised) Rules and Regulations, 

1958, states that “ ..-\ttomcys who claim to be Counsel for the prisoner, shall 

beallowcd to sec him if the prisoner desires such Counsel. The prisoner shall be brought &om the cell 
to some place in the station where he may talk to bis CoimscI in private ”. (Section 60). The Metro- 
politan Police Manual (1958) of the District of Columbia go« a step further and provides that, “ 

immediately upon an arrest being recorded at the station, inquiry shall be made of the prisoner, as 
to the persons he wishes to be notiSed of his arrest, and the station clerk shall at once make every 
reasonable effort to communicate trith such person or persons, except tvhen such action might defeat 
the ends of justice or entail expense to the District 

It is significant to note that the police officials arc not obliged to let in the prisoner's Counsel, 
while the interrogation is in progress. Tlie lawyer also cannot insist on his presence during the time 
of questioning. _ _ _ , 

58. The provision contained in the Kansas General statute may be taken as rm example. It 

provides that “ any person held in restraint of his irocrty pending trial or held for ins erti- 
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is not proidded for the statute’s hreach, the only 'exception being the Galifortuan®® 
and Illinois statutes. The right to have “assistance of Counsel for defence”*® 
contained in the state constitutions, has never been u;teipreted to mean that the 
state owes a constitutional duty to protdde Counsel for an accused-e%-en in capital 
cases prior to lx,hig brought into Court. Thus in the majoritj' of statesj there is no 
right — constitutional or statutory' — ^to have even retained Counsel and hence in these 
jurisdictions it is not unlawful to. deny access, to Counsel at this preliminary stage. 

(iv') Denial of Right to Counsel Becomes a Faeior Affect ing the Validity of 
Confessions : 

Althoxigh denial of Counsel was r^ed before the Supreme Court of the United 
•States, as one of the grounds for invalidating the confessions obtained during pre- 
arraigi^ent interrogation _ in some cases that followed Brown v. Mississippi^^, 
it was in JJsenba v. California,^- that the question came up prominently for the con- 
sideration of The Court, tmder the Due Process clause. The defendant along vdth 
another was charged tvith the murder ofthe defendant’s wife, almost a year after the 
alleged occurrence. He was arrested on igth April, on an unrelated incest charge. 
The defendant claimed that after his arrest on incest ehaige, on 19th April, he asked 
for, and was denied permission to see his lawyer and that he was subjected to in- 
tensive interrogation for long poriods duiing the two succeeding daj's. Hosvever, 
no incriminating statement was obtained from him at that time. Defendant was 
permitted to see his ia%\yer on noth April, and he was represented by liis Couriscl 
at his arraignment on the incest charge on the next day. On ist May, the co-defend- 
ant tvas arrested and confessed ana the foUois'ing morning the questioning of the 
defendant began in earnest by the District Attorney, his assistants and the police 
officers. He asked to see his retained Counsel but teas told that the lav.y’cr was out 
oftoisTi. The defendant’s request for another Counsel was promptly denied. 
Totyards the early hours of 3rd May, the defendant confessed®®, and this con- 
fession was received at the trial which resulted sentence in his conriction and 
sentence to death. - 


The question before the Court was, whetlier the use of tljc confession procured 
under such circumstances violated Due Process clause. The courictiou w^ affirmed 
by a majority of the Court. They assumed that tlic delay of tw o days in airaigr.- 
ment on the incest charge, his removal from jail for questioning and the refusal 
of his request to consult Counsel on 2nd May, were illegal acts under the Cali- 


garion in any jril or other place of confinemeni in this slate, shali be permitted upon request to imme- 
diately confer with an attorney of his choice in the same room, sdth such attomty and without any 
barriers beWs-een such person and his attorney and without any testimony or recording desiccs ”. . Sec- 
tion 62-1304 (1949). 

59. The Californian Statute provides, “ The defendant must in all cases be taken before a magis- 
trate without unnecessary- delay and in any event within two days after his arrest, excluding Sunthns 

and holidays and after such arrest any attorney at law entitled to practice .may at the 

request of the prisoner to visit a prisoner or any rclath-c of the prisoner so arrested who wilfully refines 
or neglects to allow such attorney to visit the prisoner is guilty of a misduneanor. Any oIScct having 
a prisoner in charge, who refuses to allow any attorney to visit a prisoner, when proper 

made therefor shall forfeit and pay to the party aggrieved the sum of 500 dollars to be rt^vered by- 
action in any Court of competent jurisdiction ”. Section 825 of the Californian Penal Code. 

60. The Courts have invariably- given emphasis on the phrase “ for his defence ” and h^’C con- 
strued the provisions to mean that the defendant is entitled to be represented and defended by Counra 
only when put in jeopardy on trial. “ The provision cannot be construed to mean that one accused 
of crime shall have the beneHt of Counsel to advischimas to whether or not he dial 1 confess... ....... 

no decision of the Supreme Court of the United States has been cited to us and vve 1^'^ 

found none holding thatn state owes a constitutional duty to provide counsel for oni^accusrf o. muro^ 
fiom teing brought- before the Court”. Crasn. v. Biya-J, 367 Penn. 135, 147, 79 2 d. (l^i). 

Sec also StaU v. 87 K.L.J. 515 ; SuUc v. Cole, 136 N.J.L. 600 ; SteSe v. 

Md. 213 (1953) ; SUUt v. GrUlo, II N.J. 173, 175 (1952) ; Cemr.. v. A£cricr., 367, Pa. 4&r, 480, 

61. Op. Cit. Supra. 

62. 314 U.S. 219, (1941). 

63. The defendant made some damaging admissions, at a restaurant, where he vvas taken aftrt 
hours of interrogation. Upon his return to the District Attorney’s office he made a full slatcir.cn . 
S14U.S.243. 

64. Justice Black and Douglas dissented, Ibid., 241. 



THE SUPREME COURT JOtJRNAt. 


I] 


53 


fomian law, but the Court refused to set aside the convictton solely because the 
state had engaged in unlawful acts®® in the procurement of tlieconfcsoion; The 
Court said;®® 

“ We disapprove the violations of law involved in the treatment of the pri- 
soner, and we think it right to add tliat where a prisoner held incommunicado, is 
subjected to questioning by officers for long period of time and deprived of the advice 
of Counsel, we shall scrutinise the record with care to detcnnine wdictlrcr by the 
use of his confession he is deprived of his liberty or life tlirough tyrannical or oppres- 
sive means But tire illegal acts as such committed in the course of obtainhig a 

cxmfcssion, %vhatever their effects on the admissibility imder the local law, do not 
furnish an answer to the constitutional question we must decide. The effect of 
the officer’s conduct must be appraised by otiier considerations in determining 
w'hcther the use of the confessions was a denial of the Due Process.” 

In effect, the case only set down the rule that denial of Counsel during pre- 
arraignment interrogation period is a factor to be taken into consideration in deter- 
mining, tvhether or not a confession tvas made voluntarily. If the scrutiny of the 
jccords reveals tliat other factoi's, svhich when combined amount to a failure on 
(he part of the state “to obscrs'c tliat fundamental fairness essential to the very 
concept of justice,” then the conviction w'ill be set aside.®" 

The vagueness and uncertainty of this rule and the difficulty of its application 
may be illusWatcd by taking up tw'o cases that follow'cd the Lisenba case. / 

In Haley v. 0 /n‘o®® the defendant was a Negro boy of fifteen years. He wa® 
suspected along w'itli two others of a robbery-muraer and was arrested in his heme 
around midnight. He was questioned at tlie police headquarters until 5 A.M.j 
w’hcn he confessed. He was never advised of his right to consult witli lawyers. 
From tlie time of his confession, for a period of tlirce days lie w'as held ‘ incom- 
municado.’ An attorney retained by hb mother twice attempted to meet the boy, 
but tvas refus^ admission by the police. At trial the confession was admitted and 
the defendant was convicted and sentenced to life imprbonment. On appeal the 
Supreme Court rcvcised tlic conviction. Mr. Justice Douglas emphasised 
defendant’s youth, the time of the day when he was taken and questioned, the 
duration of qucstionuig, the absence of Counsel, the “ callous attitude ” of the 
tlic police as evidenced by tlie refusal to permit an attorney lo see the defendant, 
and tlicn added :®® 

“ Wliat transpired would make us pau"^ for a careful enquiry if a mature man 
were involved. And, wlwn as here, a mcicchild — an ca^y victim of law — b before us 

special care in scrutinising the record must be used A 15-ycar-old lad, 

questioned tlirough tlie dead of the night by rcla>-s of police, b a ready victim of 
the inquisition. J^Iaturc men might possibly stand the ordeal from midnight to 
5 A.M. But w‘e cannot believe that a lad of tender years is a match for police in 
such a contest. He needs coimsel and support, if he b not to become tlie victim 
first of fear, then of panic. He reeds someone on wdiom to lean lest the overpowering 
presence of tlic lawy as he knows it, may not crush him. No lawyer stood guard 
to make sure tliat tlie police w'cnt so far and no furtlier, to sec tliat tlicy stopped 
short of tlic point where he became the victim of coercion.” 

•Justice Frankfurter joined in the reversal of tlic judgment. The dissenters. 
Justice Burton, Chief Justice and Justice Jackson, stressed that the question at bme 
\s'as i;ot that of violation of civil rights, but the voluntariness or otherwise of the 
confession made by the accused. According to them, it could not be said on a 
ficrusal of the trial records tliat improper means had been employed by the police 
in obtaining the confession. ■° 

I ~ ^ 

65 Section S25 of the C-il. Penal Code, note 59, ante. 

66'. 314 U.S. 219. 240. 

67. Hid., at 23S. 241. 

68. 332 U.S. 596 (1948). 

69. at 599-600. 

70. nii.f at 620. 
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In the second case Gallegos v. J\febraska'’\ the defendant, a thirty-eight-year-old 
Mexican farm h^d, who could neither speak nor write English, while being detained 
by the police in Texas, at the request of the United States Immigration Sersnce 
tvithout a charge and arraignment, confessed to killing his paramour in Nebraska. 
Thereafter he -was taken to Nebraska, where he repeated his confession. Twenty- 
five days after his arrest and fifteen days after his arrival in Nebraska, he was brought 
before a magistrate for the first time. No effort tvas made during ^e entire deten- 
tion to inquire tvhether he needed counsel, nor tras he advised of his right to counsel. 
At trial, his confession tvas admitted in evidence. His conviction for manslaughter 
was affirmed by the Supreme 'Ckjurt of Nebraska. The question presented before- 
the Supreme Court of the United States was, whether a confession and a plea obtaiiicd 
from a prisoner during a period of twenty-five days if illegal detention by federal 
and state officers before being broi^ht before a magistrate and without counsel 
was admissible in evidence or not.’- Six members of the Court upheld the convic- 
tion, as not violating Due Process. Speaking for the majority. Justice Reid argued 
that,’® “ Prolonged detexition wuthout a charge of crime, or without preliminary 
appearance before a magistrate, the lack of counsel before, during or after airaign- 
ment, ana confession to the police in private, are, hotvever elements, that should be 
considered in deteimining svhether a confession, permitted to be introduced or 
relied upon at a tidal has been obtained under such cucumstances that its use \dolates 
due process.” But these facts even taken as a whole are not sufficient to show that 
the confession was not voluntarily made, for he said, “ in recent cases, where un- 
disputed facts existed far more likely to produce involuntary confessions tlian tliose 
in this case, tltere was disagreement as to whether due process was violated. ' The 
facts here, to support a claim of denial of due process, are not so convincing.” Justice 
Black with the concurrence of Justice Douglas, dissented on the ground tliat the 
Constitution forbids the use of confessions obtained by the kind of secret inquisition 
described by the record. 


However the Supreme Court wavcringly followed the rule in Lisenba and set 
side tlie convictions, tvherc the tmdisputed evidence shots'ed in addition to lack of 
acouTisel other related factors such as actual or threatened physical violence,’^ pro- 
longed and persistent questioning’®, fear induced by atmosphere of undue violence,’® 
fraudulent tactics on the part of the qucstionh.g officers, ” disadvanage due to youtii’® 
or fay low mentality’® or by insanity.®® In some cases where the convictions 
of state Courts were reversed because of circumstances tvhich arc violative of the Due 
Process and it was obvious from the reports that counsel tvas not even mentioned 
as a determining factor. In some instances ts’herc the confessions obtained during 
the absence of counsel W'cre held to have been made voluntarily, tlie Court 
emphasised the fact that the prisoner did not request legal assistance even though 
the counsel retained by the prisoner or relatives sought to meet his client tvhilc 
the interrogation was being carried on, as a ground for rejection.®® 


. 71. 342 U.S. 55 (1951). 

72. Ibid., zt 59. 

73. Ibid., at 65. . 

74. miu V. Texas, 310 U.S. 530 (1940) ; MalinsU v. Xew Tork, 324 U.S. 442(1942). 

75. U'ard v. Texas, 316 U.S. 547 (1947) ; H'cto v. IrJiara: 338 U.S. 49 (1949), Turr.eT v. Pw 

^■bania. 338 U.S. 62 (1949) ; Harris v. A'. Carolina, 338 U.S. 68 (1949). 

76. Pc)r.ev. Arkansas, 336 V.S. 560 (1958). 

• 77. I^a V. Derma, 347 U.S. 556 (1954). 

78. Halej! v. Ohio, op. cit. Supra. 

79. Tikes v. Alabama, 352 U.S. 596 (1948). 

80. Blaskbtm v. Alabama, 361 U.S. ]99-(1960). 

81. For instance, .iskcrajl v. Tennessee, 332 U.S. 143 Chambers v. Florida, 309 U.S. 227, 

82. In Strchle v. California, 343 U.S. 197, while the defendant ss-as being held In' the police, 
prior to arraignment a law>'er tried to see him. The police refused the lan-s^’s repeat^ requests 
and it svas only after a confession was recorded that he was allowed to meet Ks client. The Clouti 
made special reference about the fact that the defendant did not himselfas); for Counsel. 
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(v) Effect of McNabb-Mallory rule on Counsel question : 

_ In federal Courts, in the meantime the counsel question at the pre-arraignment 
period, took a different turn %\'ith the establishment of the McNabb-Mallory rule. 

Before the McNabb case, in all cases that came up before the federal Courts, 
■where the absence of counsel or refusal of an opportvmity to communicate with 
retained counsel had been raised as a ground for rejecting the confession, the federal 
Courts had also taken the view that denial of counsel could not be considered as 
the sole ground for invalidating it. Wliere it uas brought up as a constitutional 
issue, it was held that denial of counsel at tl)c time of arrest or immediately after 
that prior to an aignment, is not an infi ingement of a constitutional right which w'ould 
warrant the release or the discharge of the prisoner on a writ of habeas corpus where 
there arc sufficient grounds for his detention. 

In McKabb case the Supreme Court of tlic United States held tliat incriminat- 
ing statements obtained from an accused person illegally detained bettvecn arrest 
and arraignment in ■violation of Rule 5-a of the Federal Rules of Criminal Procedure, 
which requires prompt an'aignmcnt, arc inadmissible in evidence. In the subse- 
quent Mallory v. United States^*, t\hich reaffirmed tlte McNabb rule, the Supreme 
Court emphasised that tlie policy underlying tlic federal prompt arraignment, 
provision is to do away wath tlic coercive interrogation practices and explained 
that prompt arraignment contemplates a procedure tliat allo^vs an-csting officers 
little more Icctvay that tlic intcr\'al between arrest and ordinary administrative 
steps required to bring the suspect before the nearest available magistrate. This 
rule in a ivay has sht-rt-circuited the inquiry into the effect of denial of counsel 
on the resulting confession in federal Courts. 

But it has to be remembered tliat tlic above doctrine is not a constitutional 
requirement insisting on prompt arraignment but only an evidentiary rule govern- 
ing die admissibility of confessions. The exclusion of a confession or other incri- 
minating evidence obtained during unitfivful detention is not by itself an insurance 
against the evils of tlie interrogatii'e process. It need not necessarily discourage 
the police from detaining suspects and interrogating tlicm, for they may still have 
the c.xpcctation to obtain other “ total infoimation ”, tiiough ii admlssiblc in 
evidence, tvhich might give tliem clues for investigation. 

(vi) Croaker v. California^ ^ and Ciccnia v. Lcgay^^ — 

This was the state of law when mCrooker v. Califomia^^ tlic Supreme Court was 
presented with the problem, ivhcther denial of counsel during p.-c-arraignment 
interrogation, would ‘ perse ’ violate. Due Process clause of tlic Fourteenth .t\mcnd- 
ment so as to require the exclusion of an otlicnv’isc voluntary confession. 

The defendant Crookcr, tvas a thirty-onc-ycar-old college graduate who had 
attended the first year of the law- school. He ivas arrested on a suspicion of murder, 
and was taken to tlic police station and asked to take a lie-detector test. He refused 
to submit to the test and indicated, tliat he wanted to call ati attorney. Permission 
was denied. Interrogation began after a few hours and before and during the 
interrogation, he asked several times for an opportum'ty to gct.an atton.cy, naming a 
spiccific lawyer whom he thought might represent him. He was told tliat after 
The investigation was concluded, he could call an atton.cy. He was however in- 
formed of his right to remain silent by the police .md refused to ansircr certain 
questions. Fourteen hours after arrest, he submitted a tvritten confession, on tlie 
b.asis mainly of which he was conricted and sentenced to death. 


83. MfXcih V. Udlti SuUfs, 328 U.S. 332 (1942). 

84. 35-t U.S. 449 (1957) in both these cases deni.-»l of Counsel v.-as not raised as an israe bj- 
the defence. 

85. 357 U.S. 433 (1938). 

86. 357 U.S; 504 (1938). 
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The petitioner contended before the United States Supreme Court that he 
was denied Due Process on two grounds ; Firstly, by the refusal of the investigating 
officers to allow him to consult with an attorney upon request being made to do so®h 
Secondly, by the admission into evidence of a confession made by him tebile he was 
in custody and tva^ not allowed to consult with an attoiney which he requested to 
be allow'ed to do®*. 

Conceding to the petitioner’s argument, the Court, also made a distinction 
between “ state denial of a specific request for opportunity to engage counsel ” 
and ‘ ‘ failure to appoint counsel ” upon arrest, and agreed that coercion is more 
likely to result from the former. The Court acknotvledged further that:®® 

“ State refusal of a request to engage counsel \iolates the due process not only 
if the accused is deprived of counsel at trial on the merits — but also if he is deprived 
of counsel for any partof thi^re-trial proceedings, provided that he is too prejudiced 
thereby as to infeot his subsequent trial whh an absence of that fundamental fair- 
ness essential to the very concept of justice.” 

But the majority held that under the circumstances of the case, it was not shotrn 
that the defendant was ” prejudiced ”, as it was a case of “ voluntary confession 
by a college educated man.” Then the Comt took up the first contention raised 
by the petitioner.®® 

“ The petitioner tvould have everj' state denial of a request to contact counsel 
be an Infiingement of the constitutional right without regard to the circumstances 
of the case. In the absence of any confession, plea or waiver or any other event 
prejudicial to the accused — such a doctrine W’ould create complete anomaly, since 
nothing W'ould remain that could be corrected on a new trial. Refusal of state 
authorities to contact counsel necessarily would then be an absolute bar to convic- 
tion .... Due Process, a concept “ less rigid and more fluid than those ever en%Ttagcd 
in other specific provisions of the Bill of Rights. . . .demand no such rule.” 

In this connection, it may be pointed out that in an earlier case, Chandler v. 
Frelag^^, the Court had held that “ w'ithout regard ofsrhcthcr an accused is entitled 
to the appointment of counsel, his request to counsel of his own choosing is unquali- 
fied.” If that is the case, should dcidal of such a right be depended upon the e.xis- 
tence of other “prejudicial circumstances”, in order that he can obtain a remedy ? 
And also how' could the majority opinion reconcile snth the Court’s pronoui;ccmcnt 
in Glosser v. United States^", that “ the right to have the assistance of counsel is loo 
fundamental and absolute to allow Courts to indulge in nice calculations as to the 
amount of prejudice resulted from its denial.” 

If Crooker svas not ‘ prejudiced ’ by denial of counsel on account of his college 
education and lasv school training, the defendant, in the next case, Cicenia v. Legay''^ 
had neither of these qualifications. He appeared at the police station, pursuant to a 
request from the police and upon the advice of his attorney, in connection srith a 
robbery-murder that had occurred tsso years before. His brother and father 
accompanied him, but he teas separated from them upon his arri\*al at the police 
station. Shortly thereafter, he was removed to another place. His latsycr im- 
mediately asked to see him, but his request was refused. Counsel repeated the 
request at intervals while the interrogation was going on ; but \vithout success. 
During the period the petitioner who was being questioned intcrmittci tly by tire 
police, asked to see his lawyer several times. These requests were also denied. 
Lawyer and client were permitted to confer only after the defendant had made and 


87. Petitioner's brief before the Supreme Court, 2. 

88. Ibid., 7. 

89. 357 U.S. 433, 439 (1958). 

90. Ibid.,dAfi. 

91. 348 U.S. 3, (1954) 

92. 62. S.Ct. 437 (1912) 

93. Op. cit Supra. 
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signed a written confession. The Supreme Court affirmed the dismissal of the svrit 
of the habeas corpus and reiterated the position taken in Crooker But the 

Court did not indicate why the circumstai.ccs of tie case did not “ prejudice ” 
the defends nt. 

The Court of Appeals (gth circuit) in Griffith v. Jihay'”^ while distinguishing the 
circu^tanccs of that case from those of Crooker and Cicenia, pointed out that in 
Cjcenifl, the defendant was obviously advised of his rights, since he had consulted 
counsel before appearing at the police station. 

The defendant in Griffilh v. was a ninctecn-year-oId boy tvho had had 

little formal education and was emotionally unstable. He was suspected of murder 
and he was interrogated while he was under the influence cf a narcotic and analgesic 
drug. He was warned at the outset by the prosecuring attorney that anything 
he said could be used against liim but he teas not told that he did not have to anstver 
nor %vas he asked if he had an attorney or wished to consult one. The defendant 
did not request the ser\'ices of a larvycr. The state Court accepted tlic confession 
obtained as a result of the interrogation and convicted the defendant. 

On a habeas corpus proceeding, the Court of Appeals held that under tlie cir- 
cumstances, Griffith was “ prejudiced ” by not having the advice of counsel, since 
there tvas no. indication that he knew of 1 is rights to keep silent. Counsel, the 
Court added, w'ould have advised him of his rights and in view of his physical con- 
ditions, tlie effect of the drug and the seriousness of the charge and penalty, would 
probably have urged him to refuse to talk. As for the defendant’s failure to request 
for counsel, it tvas held that it could not be treated as a tvaiver, siriec there was no 
indication that he liad kno\m about this right and he had also not been in a phy'ical 
and mental condition tvhich tvould enable him to intelligently and competently 
waive the right. The decisions in Crooker, Cicenia and Griffith taken togctlrcr will 
lead one to conclude that a suspect in police custody, ^^’ho docs not know cf his 
right to remain silent has a right to be advised by counsel before his interrogation. 
If he does not request for counsel, such failure would support his argument that he 
did not knew of his rights. In that case, a prisoner w’ho docs not icqucst for 
a.unscl would be in a stronger footing than cne tvho seeks counsel, as in Crooker 
and Cicenia. 

(vii) Denial of Right to Counsel during Post-Indictment Interrogation : 

In all the above cases, counsel w.as denied during the rime of interrogation 
of a person \vho has not been formally charged ^vi1h an offence. Would there be 
any difference, if tlie request of a pcison, who has already been indicted of an 
offence to commimicate tvith his counsel, is not granted during interrogation? 

In Spano v. Heiv Tork^^, the dcfend.ant was indicted by a g^nd jury for first 
d'grec murder on tlie basis of cyc-w’itncss evidence. At that time the defendant 
\tas still at large. He had retained counsel and surrendered to tlie police in the 
comp.any of the attorney w'ho cautioned him not to ansts-cr questions. Imme- 
diately after he \s’as left to tlie custody of the officers, questioning l>cgan and it 
continued throughout the night by a battery of interrogators led “by tlic Assistant 
District Attorney. At first, heeding to the advice of his counsel, the defendant 
refused to answer any questions. But after eight liours of persistent questioning, 
the defendant at last confessed. During this time on several occasions, the defen- 


9 1. Tlic mnjority (5-3 this time, Justice Brcnncn did not join the dissenters) shared the “ strong 
dist.nstc” espressed by the records. They s.iid that “ were this n fedemj prosecution, v.c tvould have 
little difhculty in darling with what occurred under our gcncml supervising power over the adminis- 
tration of justice in the federal Courts ”, but refused to hold that " vs-hat happened here has violated 
the Constitution of the United States.” 

95. 282 F. 2d. 711 (9th dr 1950) 

95. 350 U.S. 314 {I960) 
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dant requested permission to speak to his retained counsel ; but these r«ique^ 
were not granted.®^ At the trialj the confession ^cas admitted in evidence by 
the State Goiut over his objection, and he was convicted and centenced to death.®* 
Before the Supreme Court, the petitioner, in his contention, made a distinction 
behveen pre-and post-indictment interrogation, and raised the question, whether a 
person who has already been indicted, but detained in police custody without 
arraigi ment before a m agistrate and is suljected to inteirogaticn, is entitled to 
hav^e access to counsel, and if a communication with retained counsel is denied 
w’hether it is violativ'e of the Due Process clause? 

The Supreme Coiut reversed the judgment of the State Court. The “ totality 
of the situation” was considered and the confession was found to be inv^oluntary 
because “ the petitioner’s will was overborne by official pressure, fatigue and sym- 
pathy falsely aroused. ® ® But the majority opinion evaded the question presented 
before the Court. The Court refused to pass on the defendant’s right to counsel as 
a separate constitutional issue, since the case could be disposed of imder “traditional 
principles but accepted that post-indictment deprivation of counsel was an import- 
ant element to be considered in the determination of coercion.^®® Justice Douglas 
and Justice Stewart in separate concurriirg opinions, stressed the fact that having 
passed the indictment stage of the proceedings, the defendant had an “ absolute” 
right to counseF®k . . 

If Due Process demands that post-indictment interrogation should not be 
conducted without counsel, or at least, that counsel should not be denied during 
such interrogation when he has retmned counsel, it answers the question vvhether 
the right is operative at any point prior to the initial production of accused before 
a judicial officer. This seems to be the view taken by the New' York Court in the 
recerit case. People v. where it was held that “after indictment the right 

of attorney is absolute and that questioning him after indictment in the absence of 
his attorney is a violation of his right tef counsel.” 

But the primary issue, to which the Courts should have focused their attention 
in' Spam and D{Biasi^°^ was the legality of the pcst-indictment interrogation itself. 
Ev'en if it is conceded, that a questioning is “necessary” before bringing a formal 
charge against a suspected person, , is there any valid justification in subjecting a 
person, who has already been indicted of an offence, to the interrogative process? 
Once a decision has been made to apply the criminal process against a person, it 
is the task of the police and prosecuting ^encies to collect the necessary evidence 
to support and sustain the accusation against him. Extracting a confession or other 
information, after subjecting him to inquisition, is of course the short-cut open, and 
hence" such method has its own"- attraction to the officials. But if the presumption 
of innocence, which is supposed to be the cornerstone of our sj’stenn, of criminal 
jurisprudence should have any relevance in our procedure in actual practice, it 
should at least commence fiom the time when a person has been formally charged 


97. At' the trial the dcfecfK-e testified that he could not find the attoniej’’s name in the fcl^ 
phone booh. On this point the Supreme Court said “How could this be so, when the al!orne}-’s 

name was conccdedly in the telephone booh. The trial Court sustained objections 

by the Asst. District Attorney to questions designed to delve into the mattery.’’ S60 Xj£. at 318. 

98. The majority in the State Court found the confession to have been made voluntarily. They 
held that there had b^ no denial of right to counsel since that right commences in Nciv Yorh only 
upon arraignment. The dissenting judges, however, pointed out that the defendant svbra quKlioncd 
was not a suspect, but in fact iras a defendant held over under Court process and assmting trial. 

99. 360 U.S. at 323. 

100. Ibid at 320, 322-23. 

101. Croahir and Cioenia were distinguished as dealing with suspects and not with a man who 
has been formally charged with a crime. Both the opinions emphasised tsst) asjxxts of the case : (1) 
that it was a capital case, and (11) that the denial of counsel came after the defendant’s repeated 
requests to sec his lawyer. 

102. 103. 7 N.Y. 2d 544. (1950). It may be noted, that in this case there was no evidence 0 '' 
the use ofeoerdon, ph)'sicalorpsj’chologicalon the accused. In_ fact thc_ defenthant nsponded to 
questioning freely and voluntarily. He never asked or was denied permission to sec bis lawjer. 
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%vith the crime. And at least frorn that point onwards, evidence against himself 
should not be expected to come from his own mouth. There is no justification 
■whatsoever under cur SN'stems, to subject a person to inquisition after having indic- 
ted him with the cffence. Post-indiciment interrogation should not be tolerated 
under any circumstances and hence — whether it was conducted tvith or tvithout 
counsel — it should have been held illegal. 

To summarise, absence or denial of counsel during interrogation prior to arraign- 
ment, is not vieJative cf tlie Due Process clause oF the Fourteenth Amendment; 
but it is a_ factor to be considered, which may in a certain ease be decisive in the 
admissibilit)’ of confi-ssions. The deniaJ must so “ prejudice ” the defendant “ as 
to infect his subsequent trial with an absence of that fundamental fairness cs^scntial 
to the verj’ concept of justice ” and this tvculd depend on the facts and circumstances 
of each ease. This is the Due Process minimum standard, for state police activities,' 
each state being free to demand higher standards from its lasv enforcement officers. 
In the states the laivs vaiy-tridcly ranging all the tvay from denial of either retained 
or appointed counsel, to criminal penalty provisions against, offieem who fail to 
grant an arrestee the right to ccnsult with retained counsel. But absence of denial 
of counsel during the period prior to the pr< duction of accused before a judicial 
officer except during post-indictment period in New York, — has never been held by 
the State Courts as tlie determining factor for the rejection of evidence obtained 
thereby, and no effective remedy' is made as'ailable if the right is denied, even 
in Aos'e States which have statutorily recognised the right at this stage. 

(b) In India : 

Courts in India, especially' the lower judiciary ss'cre 'reluctant h» the earlier 
days to e.xtcnd the statutory right contained in the Code of Criminal Procedure 
to the pre-trial detention period. Until 1926, there teas no uniformity as to the 
accused’s right to seek the advice of a lawy'cr (retained by' tltc accused himself, or 
his relatives) tvhile he tvas being detained by the police during tlic course of the 
invcstigaticn^®“. In Re Lleivyln Evatis^°^, the Bombay High Coiut took the lead in 
recognising the acctiscd’s right to have access to lawy'cr during such period. The 
statutory' provision tvas interpreted to mean that the accused should, “ not only be at 
liberty to be defended at tlic time of judicial proceedings, but also tliat he should 
have reasonable opportunity if in custody of getting into coshmvunca.tion with his 
laii'yer,” and therefore it svas held that “ at least from tsvcnly-four hours of arrest 
that he appeal's before Court this right begins 

Soon the principle laid do\\Ti by the Bombay High Court was followed by die 
Lahore High Court in three susbrequent cascs^®®, in tvhich Uic coimscl question 
cainc up in identical cu'cumstanccs. In Amolrh Ren v. Enperor^^^, the Court ruled 
that a person “ who is arrested merely on sur-picioa ” is also entitled to have legal 
access when in police custody'. But it is net quite clear, sriicthcr this referred to the 
period prior to his production before a magi-^tratc. 

This tvas the nature of the right at the time wJicn the Constituticn came into 
effect. The constitutional provision,^^” it seems, lias e.xtcnded the right to the peri^ 
hmncdiatciv following arrest and prior to the accused’s production before tlic magis- 
trate. In Sloti Bai v. ihc Rajasthan Fligh Court svhilc axplaining the Scope 

of the right tmder Comtitinion — tlic issue before the Court w'as again dcnia .1 of the 


lOK Sectloa 3-10 of the Code of Criminal Procedure of India (1E9S). 

103. Si! conflicting opinions in Qurfr; E".p'css v. I csnirr, (1B99) 1 Bom.L.R. 656 and in narJ-.sT 
V. Er.p'TCT, (1919) .A.LR. Cal. 333. 

106. .A.I.R. (1926) Bom. 551. 

107. /itiat554. 

lOS. S-jr.icr v. Er-t-'nr, (193P) .A.I.R. I-":}!. 915. 

109. A.IJt. (1932) L.t1i.'13. 

no. Article 32 (i) of Constitution of India, 1950. 

111. A.I.R.(195-t)Rt>;.24I. 
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right during interrogation after the production of the accused before a magistrate — 
observed that “ ever since his arrest, the accused has a right to be consulted by a 
legal adviser of his otvn choice and to be defended by him 

The difference in the circumstances imder which the issue of right to counsel 
at the time of police screening has been brought before the Indian Appellate Courts, 
in the fc%s’ cases surv^eyed above, cannot escape our notice. Firstly, in all the above 
cases the Courts were concerned with the question of right to counsel of the accused 
who has already been produced before the magistrate.^ Secondly, imlike in the 
United States, absence or denial of ccun'el has not been raised as a circumstance 
for invalidating a confession obtained as a result of sueli interrogation^^*. 

Do the scarcity of cases in this area, and the factors mentioned above, indicate 
that the exercise of the right to counsel at this crucial stage, does not pose to be an 
important problem in India, because cf the difference in the evidentiary rule govern- 
ing the admissibility of pre-trial confessions and the procedural provisions regarding 
the “ prompt ” production of an arrested person ? The procedural and evidentiary 
laws in India governing this area differ from those of the United States in two respects. 
One, the Indian Gedu of Criminal Procedure has restricted the period of detention 
of an arrested person in police custody, prrior to his production before a magistrate 
to twenty-four hours at the longest, excluding of course, the time necessary' for the 
jourriey from the place of arrest to the Court**^. Two, the evidentiary rule in India 
has made inadmissible any confession made to, or in the presen ee of a police officer.^*® 
When these provisions are taken together — one procedural and the other cv’idOT- 
tiary — ^it tvould seem that the Indian law has successfully taken atvay the opportunity 
for detention in police custody, and has rendered such detention and interrogation 
“fruitless 7. 


But a closer look at some of the related statutory provisions may not sustain 
such a cheerful assumption. Although the procedural law has fixed a Pvcntjr- 
four-hour-1 imitation for detention prior to the produetion before magistrate, it 
authorises the magistrate to sanction for further detention for a period of fifteen 


112. Ibid at 242. 

113. But this docs not mean that detention and questioning without or prior to production before 
the Magistrate is not common in India. 

114. Inanearlycase, the Lahore High Court bad the occasion to examine the question ofright 
to counsel during the “ pre-arraignment ” period of detention and questioning . In Jahar.giri L^t v. 
Emperor (A.I.R, 1935 Lah. 230) one of the accused (who later on turned approver) in a conspiracy 
case was arrested and svas subjected to intensive interrogation and a highly incriminating statement 
was obtained from him. The arrest took place on 25th of August and the accused commenced to 
mate his statement on the 28th and finished on the 2nd of September. But detention in police cus- 
tody continued and questioning was conducted at intervals and supplementary’ statements and notes 
were recorded from time to time and were attached to the first statement. Finally a consolidated 
statement which incriminated himself and a host of others was prepared by the police which the 
accused learnt by heart and it was rendered before the Ma^tratc. Similar confessions were recorded 
from the other accused after varying periods of detention. During these periods all of them were 
held "inamoaimcado ” and the questioning was conducted at different places which had no connection 
with the offences charged against them. In the mean time ses’cral applications were made to the police 
authorities by lawyers retained by the relatives and friends of the accused. Mainly on the basis of 
the confessions and the approver’s testimony, they were cons-icted and sentenced to various periods 01 
imprisonment. The High Court partly allowed the appeal and observed ns follows : 

“The rulings of this Court arc clear that an under-trial prisoner is entitled to communicate with 

his relatives and friends. These rules cannot be evaded by remos-ing the accused from place to pl.sce 
so that nobody knows where he is, and his relatives and friends cannot communicate with him aM 
legal assistance caimot be availed of. The matter is really reduced to a farce, if interviesvs arc allowed 

only after a confession has been recorded Speaking for myself, I can only say that in future I sliall 

look with suspidon all confessions obtained when the accused has been so confined, and where inter- 
views with counsels or friends or both have been cs’aded.” 

115. Section 61 of the Code of Criminal Procedure of India (1898). The Constitution of India 
has given recognition to this right under Artidc 22 (2). 

116. Sections 24 and 25 of the Indian Evidence Act (1872). 

1 17. Sect or instance the comments made by Douglas in “ We the Judges ” (369-373). 



I] iio: sOTREi i B coinit JoimilAL 6i 

days in police custody^ and afterwards in magisterial custody for the purpose 
of facilitating investigation. “Post-arraignment” detention for interrogation of a 
person accused of an offence is therefore statutorily authorised under the Indian Law 

We have already noted on an earlier occasion, the reprehensible nature of 
interrogation -when it is conducted after a person has been accused of an offence. 
When a person is arrested and brought before a magistrate it means that the investi- 
gating officers, have already taken a decision to apply the criminal process against 
that person. What justification is there to subject a person to interrogation, after 
that point of decision ? If there are gaps in the evidence requirements for 
prosecution, should the investigating officials be allowed to bridge them by extrac- 
ting the “ relevant informstion ”, from the accused himself? The least that can 
be said about the legal provision which authorises detention in police custody 
for the purpose of interrogation after a formal accusation, is that it runs counter to 
the presumption of innocence and the privilege against self-incrimination, which 
supposedly protect the accused under our system of criminal procedure 

The scattered pieces of evidence contained in the case reports reveal that the 
long period of time that tlic police get to interrogate the accused after his initial 
production before the magistrate does enable them to coerce the prisoners who are 
often illiterate and totally ignorant of their rights, to make confessional statements 
before the magistrate. Though circulars issued by the High Courts and the State 
Governments provide that the confession should be recorded in open Court during 
Court hours, it is not uncommon for the police to produce the accused before the 
magistrate during out-of-court hours. There arc instances in which the accused 
are taken directly from the police station to the residence cf magistrate at odd hours 
of the night and magistrates on their part have recorded the confessions without 
the least hesitation^®®. 

It is doubtful whether counsel’s brief interview with the accused in custody 
can effectively prevent (he making of these coerced confessions when wc take into 
consideration the duration of time at the disposal of the investigating officials to 
interrogate the accused to get the “ desired results ”, In any case it is beyond dis- 
pute, that counsel’s presence in the scene for a few minutes cannot eliminate the evils 
inherent in tlic interrogative process. Besides, ho^v majiy of the persons trho arc 
thus detained, knotv about their right to counsel ? And ho^v many could afford to 
get the service of a latvyer at this stage, even if it is assumed that some among them 
arc aware of tlicir right? 


118. Section 167 of the Code of Criminal Procedure of India. 

119. Section 344 of the Code of Criminal Procedure of India. 

120. For instance in R. v. Garib Hart, 30 C.W.N. 454 (1926) where the confession was recorded 
at mid-night at the residence of the Hon. Magistrate, the Appellate Court rejecting the confession 
observed ; 

“ No explanation appears to have been given as to why instead of waiting till next day and pro- 
ducing the accused before Magistrate, the accused was produced before the Hon. Mapstratc that 

very night at his residence and confession was recorded there Under these circumstances 

it is necessarj- to scrutinise the evidence of the Mapstratc with great degree of care in order to find 
out what he actu-ally did and whether he did really comply with those formalities which have been 
from time to time laid down for the guidance of Ma^trates in the matter of recording confession.” 

Sec also R. v. PraT.c&a Xdba BaeJ;!, 21 Cr.L.J. 266 (1919). 


Had these unwarranted and mischievous use of power by the police been a thing of the past, it 
would have been a matter for consolation and relief ; but appellate records tell a different sioty. 
They reveal that even a decade after the attainment of independence, the police have not abandoned 
their old methods of making short-cuts in the matter of investigation of cases. In a recent case 
V. Slate, A.I.R. (1957 (S.C.) 331) which went up to the Supreme Court, the accused after 
a period of3 months in custody during which time he was put quite often in solitary coSnemeat and 
was interro-mted by the police several times and also after several unsuccessful attempts to persuade 
him to make a confession, “ volunteered ” to make a statement, whereupon the District Magistrate 
deputed a young ladv magistrate to ‘he prison to record the same. It wps .found that the magistrate 
“did not ask him why he was making a confession after such a long time nor did she find out for how 

lone he had been in custodv, what was the treatment meted out when he was in police custody and 
whfrahcliadmtcrviesvedinjail”. And yet the trial Court and the State HighC^rt thought 
not only Ih’t “ the confession was voluntarily made ; but it was also properly recorded.” 
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_ Under Indian law, pre-trial confessions to- be admissible in .evidence should 
ordinarily be recorded by a magistrate who has a positive dut)' to administer caution 
to the prisoner, brought before him from police custody, before recording the con- 
fessioni2i. The defendant is thus precluded from raising the contention during 
ttial or appeal that he teas' not atvare of his right to beep silent But the statute 
does not proWde that the magistrate should incjuire whether the accused needs 
counsel nor is it necessary that he should inform the accused of his right to he re- 
presented by remined counsel. Even if the accused or his relations . have engaged 
a lauyer, there is no obh'gation on the part of the magisfate to require his pr«cnce 
before or during Ae recording of confession. The “ recurring phenomena of re- 
ti action of confessions ' would continue to be the dominant fcatiue of die criminal 
trial in Indian Courts, so long as benefit of counsel is not provided at this cfucial 
point. 

3. . Enforcement of the Right : Rceommendations : 

The basic question that confronts us in tliis conte.xt is: ivhcther tliere should 
be a non-judicial screening process to precede the judicial one, conducted by the 
primaiy agenci^ of law enforcement, in order to make a detcrinination whether 
or not the criminal process should be applied against the person whom tJiey have 
taken into cujtody ? If the answer to the above question is in the affirmative, 
then, there is no reason foir barring counsel’s paiticipatior. at this initial point of 
decision. 

But due to the peculiar features of this phase of the process iriiich tve have 
outlined at the outset, there are many difficulties for giring effect to the right. In 
tlie open Court room presided over by a Judge and dominated by an insistence of 
procedural regularity, the e.\ercbe of .any right prorided by latv may not create 
much difficulty; at least it may reasonably be expected that the rights- provided by 
law tvould be protected. It is otherwise during the secret proceedings inside a 
police station. Even if statutory provision is made recognising right to 'counsel, and 
compelling tlie police officers to advise the suspect or accused of his right to counsel, 
there is no guarantee that these prodcedural requirements ^^•ould be' adlicred 
to by them. Alost people who arc taken into custody are ignorant of their rights 
and the preceding surv'ey shoti's tlia t even tvhen they indicate a desire to call a lauyer 
or to confer with retained counsel before or during interrogation, the officers can 
bar access to counsel until the process is ever. Under such circmnstances what 
relief could be provided to the accused in case of denial of tlic right ? 


121. Sections 164 and 364 of the Code of Ciiminal Procedure of India. 

After giving the warning to the accused, it is essential that the Magistrate should put questions to 
satisfy himself that the confession ^vas in fact voluntary'; Also the questions with their anstvers must be 
recorded, so that the Comts before which the confession is used can be satisfied as to the voluntariness 
of it. No form of questions has been prescribed and of course it is not fniitful to attempt to lay them 
down specifically. But the way in which these questions arc put to the accused by magistrates, in 
actual practice could be seen from a recent case Bkagan v. Stale, 1955 A.I Jl. Fepsu. 33, where the 
confessing accused was a young woman who was illiterate. Her confession was recorded bc)'Ond 
Court hours and in the house of the magistrate. The woman had been olTcred inducement by the 
■village people. Relying on the confession she vras convicted by the trial Court. Holding the 
confessional statement to be inadmissible in evidence, the State ICgh Court obscn'cd ; 

“ (\Ve are) not convinced that this illiterate woman could has’e clearly understood tlie nature of 
the word alleged to have been used by the magistrate in -waminghcr. At any rate the parrot-h'tc use of 
the form in such cases could have no effect on the mind of the prisoner of such limited intelligence. If 
the police resorted to obtain a confession, as it did in this case, it is almost certain that they would 
tell the confessing accused the nature of the questions to be put by the magistrate and would make her 
believe that actually they meant nothing. The magistrate did not tell her that she was not to be re- 
turned to police custody after recording of her confession. In fact he returned her to the police cus- 
tody and gave no order in writing that she was to be. sent to the jail lock-up.” 

122. An English Judge once conamented ; 

“ During the 14 -years of my practice in the Courts of England I do not remember half a dozen 
cases in which a real confession, once having been made, retracted. But in this country, on the TOn- 
trary, the retraction follows almost invariably as a matter of course and though 1 am well aware how 
tins is sought to be explained by a suggestion of the influence brought to bear upon the officer by other 
prisoners, the fact remains as an endless source of anxiety and difficulty to those who have to sec that 
justice is properly a dminis tered.*^ Justice Orficld in H, v. Bchu Let , I.E.R. 6 All. 309. 
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One possible way to enforce the right is to make punishable' any attempt on the 
part of the interrogating officers to contravene the provisions of the statute, which 
recognise right to counsri. The Californian statute has attempted to solve the pro- ' 
blem in this manner. ^ 23 experience shows tliat just as making it a crime 

to use third degree methods on the accused, has fa.iled to prevent the same the Cali- 
fornian approach has failed to guarantee the defendant right to retain*-^, counsel 
the time pf arrest to the preliminary hearing. 

Another suggested remedy to strictly enforce the right is to render inadmissible 
incriminating statements obtained from the accused, if lie has been refused opportu- 
nity to obtain, and consult svith, counsel. Hitlicrto in no case in the United States 
or in India,^-® has the failure to allow counsel beex- a decisive factor in holding a 
confession inadmissible. But the strong dissenting notes of the minority Judges in 
the United States Supreme Court in conefession cases, ihc views expressed in the 
concurring opinions in Spano v. JWa; 2 'ot}:^-^, and the interpretation given by the 
Court of Appeals to the CrookiT decision in GnJpJk v.'Jihay ,^-' — ail these tend to shoxv 
0 groxvlng favourable attitude in the United .States towards the invalidation of 
confessions obtained in the absence of counsel. 

But the exclusioiiar}' rule has not proved to be the best stimiilus for obtaining 
from tiic police the desired response to law'ful practices.^-®. Invalidation of con- 
fessions obtained in the absence of counsel may net ricld the expected result of 
enforcement of the right to counsel, because extorting a confession need not be 
the sole purpose of questioning^®®. 'Herein lies the disadsnntagc of linking the 
counsel question with the validits' of confessions. 

Counsel may ako encounter (difficulties to participate ‘ effectively ’ in this 
essentially non-judicial process. For instance, xvbat is the criterion to determine 
wlxcthcr tlic prisoner had “adequate’ representation at this stage? Would the 
requirement of right to counsel be satisfied by permitting the lawyer to confer with 
the prisoner before int<nTogation begins to advise him of his rights, or shoxxld the 
lawyerbeallowcdtorcmainthroughoutthetimcof questioning? Inthclatlcr case,if 
counsel has objection to the manner of questioning or the tactics employed, who is 
to resolve sudx matters in the xmsupervised proceeding conducted by the investi- 
gating officers ? 

All these problems lead us to the incritablc question, whether this non-judicial 
screening process should be retained or not. Years before tiic \Vickcrsham commis- 


123. Sec note 59 ante. 

124. t3 Qrjr^I Frier Trie!, Note 44 Ky.L.J. 103. 

125. See note 114 ante. 

126. 360 U.S. 315 (1960). 

127. 282 F. 2d 711 (9ih Cir. I960) Ont. denied, 5 L.Ed. 2d 273 (1961). 

12s. It has been pointed out that the police arc generally insensitive to a Court’s rejection of 
evidence merely because of the impropriety of the methods used in obtaining it and hence it is futile 
to imnro'.'c police practices bs' rejecting improperly obtined evidence of guilt. S^ Inbau, Resiric- 
cf Cr-Jestins, 52 N.IV. U.L. Rev. 77. But Fref. Allen seriously disputes this vieiv. 
(ZJarPmrrs/mdSlatf CHerinri Prtvrferrs 4S N.U.L. Rev. 16). Prof Inbau alsoar^cs that the judi- 
darv has no prr.dlcges to exert discriplinary control and supervision over the police. “ TIic concept 

of thrce-fald dhision of pos\'crs seems to indicate (so) Ntr.-cnhcless, some Judges conceive their 

role to be that of part-time commissioners of police, an obsiously non-judicial function.” ' 

129. Even if a confessional statement obtained as a result of the interrogation is rejected b>- the 
(3ourt at the time of trial, the in\-estigating oSiccr could still procure leads to other admissible csidcncc 
hv means of questioning. 

In the Un-ted States, the State Courts hycalmost universally accepted the proposition that, 
although a coerced confess'on may not be admitted at the trial, rhssical evidence discovered in con- 
sequence of the conrcssian is no: so be excluded, if cthenrise admissible. Such a result, of course, 
is^n fall accord srith the 'trusts' orthincss rntjonale’ of the confessren rule. fWigmore. EriSr-er, j;9 
(■jrd ed. 19oQ) But the question arises whctlicr such a ruling "-ould survi\-c the standards of the Due 
Process applied by the Courts in conlcssicn eases. Incre is ground so bcliesx that tuch cs idcncc may 
be rejects by th Court as the ” fruits of the poisonous tree ” 

For Indian La'v see section 27 of the Evidence Act. 

sj— 9 
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sion in the United States s^gested that a more “ positive ” judicially conducted 
screening could dispense svdth the ‘ necessity ’ of the present police interrogation. 
“ The best remedy ”, according to the Commission^®®, “ would be the erforcc- 
ment of the rule that every prerson arrested, charged s«th crime should forthwith 
be taken before a ma^strate advised of the charge against them and then interro- 
gated by the magbtrate. His ansr»vers should be recorded and should be admissi- 
ble in evidence agaiirst him in all subsequent proceedings. If he chooses not to 
ans^ver it should be made i>ermissible for counsel for prosecution, and for the defence, 
as well as for the trial Judge to comment on his refusal ; but he should be informed 
also that he is not required to answer - 

The above recommendation rvas criticised, (and later on rejected by the framers 
of the Federal Rules of Criminal Procedure in the United States) mainly on the 
ground that it would oflfend the constitutional privilege against self-incrimination. 
It seems that imder the'circumstances, the only possible and practical remedy lies 
in a combination of the above suggestion tvith the Indian procedural and evidendaty 
proidsions governing the production 'of arrested persons before the magistrate 
and the admissibility of pre-trial confessions. An arrested person riiould be brought 
before a magistrate trith the least delay and in any case within ttventy-fc-tu: hours 
after his arrest. He should be provided with counsel with tvhom he should be allowed 
to consult in private. After such consultation, with full knowledge about his rights, 
if he volunteers to make a statement the magistrate should record the same. The 
" voluntariness ’ of the confession so recorded should not be permitted, ordinarily 
to be questioned at the time of trial. And finally an accused should not be remanded 
to * police custody after his initial appearance before magistrate. 


• 130. RQJort of the National Commission of Lave Enforcement and Observance, Report No. 3, 
Also see, Roscoe Pound, 24 Crim.X.. Cnm. & Pol. 1016, 1017, Me Comuclc, 2o0-2ol. 

Jsdicial ExasidnaSicn of Lhi Accased — A Reavdj to TTsri Degrte 30, Mich.L. Rev. 1224; Pre~aTC!Smir.l 
Irdtmgc&m, Note 63 Y.L-J. 1003, 1031-7 (1959). ^ 
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MARCH OF INTERNATIONAL LAW— A RETROGRADE STEP. 

By 

J.N. Saxena, 

Reader, Post Graduate Department of Law, jYagpur University. 

The British Government’s decision to extradite Gliief Enahoro reminds one of 
%vhat Maine obsen^ed in Ancient Law, “ With respect to them (progressive societies) 
it may be laid dotvn that social necessities and social opinion arc ahvays more or 
less in advance of law 

On 13th December, 1962, Enahoro was arrested in Britain and committed to 
prison under section 5 of the Fugitive Offenders Act, 1881. The Nigerian Govern- 
ment had charged him of having committed treason and conspiracy to effect an 
unla%vful piupose. The main point at issue ^vas tlic surrender of a fugitive for a 
political offence. 

It is interesting to note tliat extradition got its roots in international Ia\v mainly 
for the purpose of deporting persons accused of political crimes, but we find to-day 
that they arc exempt from extradition. It is no^v a recognised principle of inter- 
national latv of extradition that political criminals should not be extradited. It is 
idmost universal practice as manifested in treaties and national legislations in various 
countries, for the States to decline to extradite persons to be tried for political offences. 
The raison d’etre belund tliis changed attitude seems to be that the basic principles 
of a moral order are not offended by political crimes because tlic political offender is 
regarded as having been actuated, not by the immoral tendencies but by tlie princi- 
ples of justice. 

It is an anomaly of the law in Britain that ^vhilc tlie Government can grant 
political asylum to an alien it cannot extend it to a citizen of the Queen’s Dominions. 
Under the Fugitive Offenders Act, 1881, a person accused of a crime in one of the 
dominions can be arrested in any otlier and returned for trial®. Tlic principle of 
tlie non-extradition of political offenders has no application tlicrc. Section g of 
this Act^, specifically mentions “ treason ”, which is admittedly a political offence®, 
as one of the crimes for which surrender may be granted.' Giiicf Enalioro had, tlicrc- 
forc, no legal case for challenging tlie British Governments’ decision to return him. 
Naturally, House of Lords, Appeak. Committee refused his plea, and his last 
attempt in the Court of Appeal for an order of discliargc pursuant to section 7 of 
tlie Fugitive Offenders Act, 1881, and for a urit of habeas corpus ako remained un- 
successful®. 


1 . P.-igc 20. 

2. Section 3 (i) of the Extradition Act, 1870 States ; “ A fugiti\-c criminal shall not be stir- 
rcndcrcd if the offence in respect of which his surrender is demanded is one of a political diaractcr.” 

3. Section 2 of the Fugith-e Offenders Act, 18S1 runs as follows : 

“ 'Where a person accused of having committed an offence (to which this part of the Act applies) 
in one part of Her Majesty’s dominions has left that part, such person if found in another part of 
Her Majesty’s domimons, shall be liable to be apprehended and returned in manner prodded by this 
Act to the part from tvhich he is a fugitive.” 

4. Section 9 st.atcj ; ’* Tljis pan of this Act shall apply to the following offences, namely, to 
treason.” 

5. See author’s article, “ T?.r Rxtrcditic-. Sill, 1961 A criti-d Sf.Jj ”, (1962) 1 S.CJ. 57. 

6. R. V. Brixten Prisn (Ctermer) cr.i exsAn, Expartc, Endcro (1963) 2 .All EJl. 477. 
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"Wlien the supporters of Enahoro found that the blind goddess of law would not 
budge an inch, they tabled censure motions in the House of Commons and a ^’ast 
amount of public debate took place. For it must be remembered that “ fugitives ” 
who have been committed imder the Fugitive Offenders Act^ iS8r, need only be 
returned to the demanding coimtry if the Home Secretarj' ‘ thinks it just ’ In a 
verj' recent case,® where two persons were awaiting their return to Cyprus, and their 
applications for tvrits of habeas corpus and for relirf under section lo of the Fugitive 
Offenders Act, 1881, "were rejected by the House of Lords, the Home secretary' 
intervened and gave executive relief to the two men rmder section 6 of the Fugitive 
Offenders Act, 1881. But historj' did not repeat itself, and in the present case. 
Chief Enahoro was sent back to Nigeria. 

The point for consideration is svhether the Fugitive Offenders Act, 1881, laying 
doum a special procedure for intra-Commonwealth extradition and denying the 
generally accepted principle of international law that a person may not be extra- 
dited for a political offence is not already an outdated and outmoded statute. It 
must be remembered that “The Fugitive Ofienders Act tras passed svhen the supreme 
legislative powers of the Empire rested in the Parhament of the United Kingdom 
and the Judicial Committee of the Prissy Coimcil svas the highest Court of appeal. 
However, at present a goodly portion of the Commoms’ealth membeis no longer 
alloiv appeals to the Judicial Committee of the Privy Council. The Act offered 
an easy administrative expedient for the return of fugitives from one part of the Em- 
pire to another without their ever leaving the jurisdiction of the highest Court of 
Appeal”.® But to-day the position is changed, hlany countries have svithdrasvn 
from the Commonwealth. India, a member of the Commomvealth, has specifically 
enacted that a fugitive criminal shall not be surrendered or returned to a foreign 
State or commonwealth coimtry if the offence in respect of which his surrender is 
sought is of a political character. ^ ® The ^^ew e.^ressed by ffic delegation of Ceylon 
(a member of the Commomvealth) at the Third Session of the Asian African Legal 
Consultative Committee, ig6o (Colombo) was that “ this principle (that e.xtradition 
shall not be granted for political offences) has been accepted in Ceylon.at present*^”. 
Thus the actual area of the application of the Furtive Offenders Act, specifically 
in so iar as it does not accept the principle of non-axtradition of polictical offenders 
has been narrowed doivn, and “ whatever was the original raison de’etre for the non- 
exclusion of political offences, be it imity of sovereignty or common political ideals, 
the Fugitive Offenders Act is not likely to sceme the surrender of political offen- 
der”!®. 

A ray of hope was raised that the pxocedurc imder Fugitive Offenders Act, 
1881 may be put on par uith tlxat of the Extradition Act, ,1870, -when Lord Goddard, 
C.J., observed, “ I am quite sure that' in a proper case the Court would apply the 
same rule vrith regard to applicants under the Fugitive Offenders Act, 1^1, as it 
does imder section 3 (i) of the Extradition Act, 1870. If it appeared that the offence 
with which the prisoner was charged was in effect a politick offence, no doubt this 
Court would refuse to retum him ” ^ ®. But tliis dictum has been firmly disapproved 
by the House of Lords in ^acharia v. Republic of Cyprus and another^*, where Viscount 
Simonds obsciv'ed, “But the Fugitive Offenders Act, 1881, imlikc tire Extradition 

Act, 1870 makes no e-xception of political offences I am therefore of 

opinion that it is irrclemnt to consider whether the offences irith which Zacluia 


7. Section 6 of the Fugitive Offenders Act, 1881. 

8. <orAcna r. Republic of Cyprus end aucthcr, (1952) 2 All E.R. 438. 

9. Robert E. Clute ‘.'Law cud Prcctice in Ccrrrruiturtallk Exlrcdiiion ”, (1959) 8 A.J. Comp, 
15 at 2. 

10. The Extradition Act, 1962, section 31 (o). 

11; Report of the Third Session of the Asian African Legal ConsultatK-c Cornmiticc, p. 153. 

12. Paul O* Higgins “ Exircdiiim ivilhin the Ccrsncnxeclth ”, 9 I.C. L.Q.. 486. 

13. Re GccemmerJ of Indio end Mubark Ali Ahnud, (1952) 1 All E.R. 1060 a! 19G3. 

14. (1962) 2 AlIEJt. 438, 
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has been dialled could in another context he called “political offences ”, and I must 
respectfully dissent from a dictum of Lord Goddard, C.J., in Re Government of India and 
Mubarak Alt Akmed'^^-c, where a similar question arose 

Thus at present the situation is that unless the Executive intervenes in the pro- 
ceedings under section 6 of the Fugitive Offenders Act, 1881, the political offenders 
may be extradited under the Act. And it must be confessed that in such situations 
the position of the Home Secretary’ is unenviable. On the one hand if he considers 
that the return of the offender would not be just (under section 6 of the Fugitive 
Offenders Act), on the face of it, he is disregarding the decision of the House of 
Lords, for he is not bound by the way their Lordships ’ discretion has been exercised, 
and at the same time his decision may be offensive to a friendly member of the 
Commonwealth, the requesting State. On the other hand, if he decides to deport 
the political offender, as tvas done in the present case, he cannot take a quasi- 
judicial decision without raising a political storm. The endorsement of the govern- 
ment’s decision by the highest Court of the land docs not extricate the Government 
from an embarrasing situation. The happenings in the present case have clearly 
proved this. WTiile Enahoro ^vas arrested in December, 1962, the British Govern- 
ment had stayed deportation while it considered tlie question of whether he would 
be liable to be sentenced to death in Nigeria. The Prime Minister’s statement in 
Parliament tliat the charge cannot bear a death sentence was only half the anssver. 
He svas silent about -whether the Government would grant asylum if there was the 
risk of a death sentence. The Government’s qualms of conscience strengthened 
its critics in pointing out that it can stiU take a political decision about granting 
asylum to Enahoro after the judicial processes are over. 

The conclusion may be derived that the Fugitive Offenders Act, 1881 is now in 
need of revision. It seems to call for a revnew. Tire powers of the Courts under 
that Act were suitable to a time when the British Empire did not include independent 
States and Dcmorcratic Republics as members of the Commonwealth. Natmally, 
if the offence alleged against an offender was a political one, it was not in itself a 
sufficient ground for refusing to return him. But “ In the light of the changed cir- 
cumstances and, in particular, in vehv of the fact tliat there arc considerable differ- 
ences between the political institutions adopted in different parts of the Common- 
wcaltli, it may therefore well be time to review the position of political offenders in 
intra-Gommonwealth c.xu-adition^®. 

It is gratifsTng to knosv tliat there is already a move for the revision of intra- 
Comraonwcaltli axtradition practice. But one must ^rce svith Mr. C. Thomberry 
tliat “ tlic Enahoro case has been an object lesson in the folly of excluding the 
* offence of a polidcal character ’ clause from any arrangement between independent 
States, hotv-cver close their tics, for the extradition of fugitive offenders ; and it may 
be hop^ that such a retrograde step tvill not be uken when the proposed revision 
occurs.”*’. 


[End of Volu*me (1954) I S. C. J. (Journal).] 


H-a. (1552) 1 All E-R. ICeO at 1963. 

J5. Ibid p. 444. 

16. Paulo’s Hiren's UT;b'« t\! Cr-r^jTsrai;.'. ”, 9 I.C.L.Q.. 4€6 at 491. 

17. 11963', 25 ifod. L-R. 855 at 850. 
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rStjTREiiE Court.] -n • t, t • ^ 

K. Suiba Sw/Sar. 

Ca.A.No..a5of.96.. 

F-idence Act (I of 1872), section Criminal Procedure Code (F of 1898), sections 
,-^ 6 , i 6 iZd\g<>^infession to Excise Sub-Inspector in the course of investigation is 

contra)— Confession made to 
J3y majority TniT-rf he excluded. For it is a statement made during 

an Excise exercises the powers of an officer in 

the course of mvesti^uon to | j3 excluded from evidence by 

charge of a Criminal Procedure except for the purpose of conttadic- 

=5 -..1 CAniaal Procedure C«lc. sec.ou .6=). 

4 c p rhnr; eie-n{orAdvoc 2 Xc(M.K.Ramamurthi,R.Ii.Garg,S.C. Aganvala 
and ip. a®. Advocates of K/r. Lm^urlbiS Co., rrith him), for AppeUaut. 

D. Gohurdhan, Advocate, for Respondent. • , , „ . 

Adbeal allowed, 

G.R- 

[SuPK^iE Bhogaraju Venlrata Janaki Rama 

P3. Gajendraga&ar, A . Subba Rao, Commis. 

AT.A'’. Wanchoa, H.R.E., A.P., Hyderabad. 

X. c. As. Nos. 531-532 of 1961. 

jjl. Mudholkar, jj. 

Qiri October, 19^3' , r \ .• t \ 

.rj zj- n.ncimis Endowments Act (Madras Act II of 1927), section 57 (9)— 

.Pf,0l '■"““'''"f ” ““iL'iou 90, Civil Procedure Code rvhich ie 
A scheme which is tod s__^tion^9 Religious Endow- 

■“ deemed to be a , , framed in a suit and the scheme itself is part 

ments Act , is one . j f frjg modification or cancellation of such 

a scheme or rather of the . niachinery of an application. If, after hearing the 
the Act makes Provision b> scl^e itself is cancelled, and section 57 (9) 

application under section 5/ (■-):> rrmtcmolatcs such an order the previous decree 
provides for such a .^ould scarcely be open to argument that the 

.^•iU cease to cxis*. In such^ to Civil Procedme Code ivould 

vacating of the decree passed im of sect ion 2 (2) ofthc Civil Procedure 

in .ha, i„s,cad"of .he decree being .-aea.ed b, can- 

ceUation. it is modified. 

r— T. • r. ti».ri.fiitarv could not be abolished, it is not proper 

^\'here the office temo r-th;.; ^ce depriving tlic office-holder of his custo- 
to direct the virmal 5onie portLn of tlic responsibilities for keeping 

?.SrTcc:rro?Sft^^^^^^^ ^ ^ 

r. Saljar^oyana, [o^o'^ir^^ C. a! iSi. 532 of^lfii). 

Respondents Nos. 3, 4, 6, / and 10 to i v , . 

^.F. Fto.. 5 criri, Senior Advocate, (^TV^ Tatachan, Advocate, with 

him), for Appellants (In C.A. jiX. ^ 

CJC. (In C..A. N*o. 53*1 of 1961) and Respondent 

Advocates, with him), lor p 

No. 2 (In CA. No. 532 of 1961)- - 

Appeals cUawed. 

GJL 

S— NRC 



[Supreme Court.] 

P. B. Gajendragadkar, K. Subba Rao, R. p. Kapur p. 

K. JV. Wanchoo, J. C. Shah, and Union of India. 

Raghubar Dayal, JJ. C.A. No. 647 of 1963. 

igfA November, 1963. 

Civil Services {Classification, Control and Appeal) Rules — Indian Independence Act — 
All India Services Act {LXI of ig^i) — Indian Administrative Services Recruitment Rules, 1954 
— All India Services {Discipline and Appeal) Rule, 1955 — Article 314 of the Constitution 
— Section 247 (3) o/the Government of India Act, 1935 — General Clauses Act (XcfiBgy) 

By Mc/on/j’.— The proper procedure in a case where the State Gfovemment 
wants a member of the former Secretary of State’s Sei^dces to be suspended 
pending departmental enquiry or pending investigation, inquiry or trial of a 
criminal charge against him is to approach the Government of India and ask it 
as the appointing authority to suspend such oflScer as an interim measure. It is 
not open to the Government of India by framing a rule like rule 7 of the All India 
(Services Discipline and Appeal) Rules (i 955) to take away the guarantee as 
to disciplinary matters contained in Arfcle 314 of the Constitution. The 
guarantee in the case of a member of the former Secretary of State’s Services 
is that in disciplinary matters his rights would be the same or as similar 
thereto as changed circumstances would permit as the\' were immediately 
before the commencement of the Constitution. The right in the matter of interim 
suspension as distinct from suspension as a punishment was that a member of the 
former Secretary of State’s Services could not be suspended by any authority other 
than the Government of India. That \vas guaranteed by Article 314 and could 
not be taken array by framing a rule like rule 7 of the Discipline Rules. Rights 
guaranteed by Article 314 of the Constitution could not be destroy^ or taken 
away by the Central Government in exercise of its rule-making power. {See 
(1962) Suppl. I S.C.R. 505). In the present case the right guaranteed to a member 
of the fonner Secretary of State’s Services with respect to interim suspension (as 
distinct from suspension as a punishment) is that suc^ a member cannot be so 
suspended except by the appointing authority rvhich in the changed circumstances 
is &e Government of India. That right hi been violated by rule 7 of the 
Discipline Rules in so far as it permits any authority other than the Government 
of India to suspend pending a departmental enquiry or pending a criminal charge, 
a public servant who was a member of the former Secretary of State’s Services. 
Rule 7 is to that extent ultra vires Article 314, i.e., in so far as it applies to the members 
of the Indian Administrative Service who fall within clatiscs (a) and (b) of rule 3 
of the Recruitment Rules. It follows therefore that the order of the Governor 
dated i8th July, 1959, purporting to be passed under rule 7 (3) of the Discipline 
Rule is without authority and must be set aside. 

Appellant in person. 

S.F. Gupte, Additional Solicitor-General of India and NB. Bindra, Senior 
Advocate, {RJI. Dhebar, Advocate, with them), for Respondent No. i. 

S.M. Sikri, Advocate-General for the State of Punjab and NS. Bindra, Senior 
Advocate,with them), for Respondent No. 2. 

G.R. Appeal allowed. 

[Supreme Court.] 

A.K. Sarkar, M. Hidayatullah and Jirarajbhai Ujamshi Sheth r. 

J.C. Shah, JJ. Chintamanrao Balaji. 

igth November, 1963. C.A. No. 717 of 1963. 

Arbitration Act {X of 1940), sections 14 {2), 16 and 19 — Determination of Ike short 
of the retiring partner. 

■\\licre the arbitrator has included in his valuation some amount v/hich he ^'.'.-is 
incompetent, by virtue of the limits placed upon his authority by the deed of reference 



to include, it is a case of assumption of jvirisdiction not possessed by him, and that 
renders the a\vard, to the extent to which it is beyond the arbitrator’s jurisdiction, 
invalid. It is however, impossible to sever from the valuation made by the arbitrator 
the value of the depreciation and appreciation included by the arbitrator. The 
a^snrd must, therefore fail in its entirety. 

S.T. Desai, Senior Advocate, (7JV, Shroff, Advocate, with him), for Appellants. 

G^. Pathak, Senior Advocate, {Rameshwar Kalh, Advocate of M[s. Rajtnder Xarain 
& Co., with him), for Respondent Nos. i to 3. 

A.V. Visiccnatha Sastri, Senior Advocate, {Rameshivar Math, Advocate of M/r. 
Rajinder Marain & Co., with him), for Respondents Nos, 4 and 5. 

G.R. Appeal ■ dismissed. 

[SuPREsiE Court.] 

P.B. Gojendragadkar, A.K. Sarkar, State of Orissa v. 

K. M. IVanchoo, K C. Das Gupta Ram Chandra Dev. 

and M. Rajagopala Avyangar, jj. 

igjth Movember, 1963. C. As. Nos. 293-294 of 1949^ 

Madras Regulation XXV of 1802 — Madras Estates Abolition and Conversion into 
Rfoticari Act {XXV of 1948 ) — -Section 80, Civil Procedure Code {V of 1908 ) — Articles 
31 and 226 of the Constitution — High Court’s Powers to issue a Writ Mandamus. 

Applying its earlier decision in The State of Orissa v. Madan Gopal Rungta and 
others connected appeals, (1951) S.C.J. 764 : {1951) 2 M.L.J. 645 : (1952) S.G.R. 
28, the Coiut held : — “ In our opinion, what the High Court has done in the present 
cases is substantially similar to what had been done in the case of Madan Gopal 
Rungta. 

It appears that in issuing the wit in favour of the respondents, the High Court 
failed to appreciate the legal effect of its conclusion that questions of title cannot 
be tried in wit proceedings. Once it is held that the question of title cannot be 
determined, it follows that no right can be postulated in favour of the respondents 
on the basis of which a ^vTit can be issued in their favour under Article 226. 

IVc do not wish to examine the question •svhich these decisions have considered, 
because, in our opinion, possession of the respondents cannot be said to constitute 
any right against the appellant, having it^nrd to the fact that the properties in 
question originally belonged to tlie appcBant and had been granted by the appellant 
to the predecessors of the respondents, rnilcss the effect of the terms of the grants 
is dulv determined. That being so, wc must hold that the High Court ^\as in error 
in issuing a •vmt against the appellant, and in favour of the respondents in the tvTit 
petitions from which the two appeals arose. 

D J5. Sahu, Advocate-General for the State of Orissa and C.B. Aganvala, Senior 
Advocate (R. Ganapatkg IjcrrmA RJf. Scchtk^, Advocates, with them), for Appellant 
(In both the Appeal). 

T.VJi, Talachcri, Advocate, for Respondents (In both the Appeals). 

Appeal allowed. 

[SuPRESiE Court.] 

PJi. Gcjev.drcgadkcr, KM'. IVanchoo and Tlie "Workmen of Dnran Tea Estate r. 

A'.C Das Gupta, jj. Their Management. 

2^tk Xcvm'beT, 1963. ’ C..'^. No. 390 of 1063. 

Ir.dusirial Disputes Act {XW of seotior. 2 ^- 0 — Standing OrJ'rs-Luy-off period 

of dq}i—Ccrp:r.sation to workmen. 

But the question which wc have to decide is whether titc financial position dis- 
closed bv the c\-idcncc on tlie record can be described as constituting a cause beyond 
die control of the respondents. Wc arc not inclined to ar.s-,ver "tiiis question in 
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fevour of the r^pondent. Besides having regard to the factors , specified by the 
Rule 8 (i) (i) of the Standing Orders before the clause in regard in other causes 
beyond his control introduced, it would not be easy to entertain the argument 
that a trading reason of the kind suggested for the Afcnagement can be included 
in that clause. Therefore, ^ve are satisfied that the - Tribunal ss-aS in error in 
holding that the impugned lay-off could be justified by Rule 8 (a) (i). 

In the result, we reverse the finding of the Tribunal that the lay off declared 
by the respondent for 45 days in 1959 u’as justified. That being so, it is tmnecessary 
to consider the individual cases of the nine respective companies, because whate\-er 
may have been their respective financial position, under the rele\-ant Rule they 
could not validly declare a lay-off at aU, nor could thej' have declared the lay-off 
in exercise of their alleged common law right. The questions referred to the Tri- 
bunal must, therefore, be ans\s-ered in favour of the appellants. The appeal is 
accordingly allowed and the appellants’ claim for full •irages for the 45 daj-s of lay- 
off in respect of the 1 1 tea gardens is awarded to them. The appellanB rvill be 
entitled Aeir costs through out. 

C.B. Aganval, Senior Advocate, ( jJVC. Hazaiika and KJP. Gupla, Advocates, with 
him), for Appellants. 

SankoT Bannerjee, Senior Advocate, {P.K. Chatterju, 'DJ{. Gupta and BJf. 
Ghosh, Advocates, •with him), for Respondent. 

G.R. Appeal alloivid. 

[Supreme Court.] 

P^.GajendragadkariL-adK.C. Das Fakir Chand r. 

Gupta, JJ. Komal Pd. 

jzgrt J{ovember, 1963. Gr. A. No. 180 of 1962. 

Criminal Procedure Code {V of 1898), section 439 — Challenge against order of acquittal — 
Jlhen sustainable. '• 

The power of the High Court to set aside an order of acquittal at the instance 
of a private parly' can be exercised only in exceptional cases as for e.g. rrhere the 
trial Court has rvTongly shut out the evidence which the prosecution A\ished to 
produce, or where the appellate Court has rvrongly held eridence which aaus ad- 
mitted by the trial Court to be inadmissible, or where material eridence has been 
overlooked either by the trial Court or by the appellate Court, or where the acquittal 
is based on a compounding of the offence which is im'alid under the law. Chinna- 
sicamy Reddy V. Slate of Andhra Pradesh, (1963) 3 S.C.R. 412: A.I.R. 1962 S.C. 
1788. It is only where the order of acquittal challenged before tire High Court 
■under section 439 of the Code of Giimiaal Procedure suffers from any such infirmity 
the High Court can set aside the order of acquittal. The High Court cannot on a 
reappraisal of evidence set aside the acquittal on the ground that the trial Court 
has not properly appreciated the evidence adduced by the prosecution. 

Purshottam Ttikamdas, Senior Advocate, {Rauindar Jdarain, O.C. Malkm and JdB. 
Dadcckanji, Advocates of M(s. J.B. Dadachanji & Co., A\-ith him), for .-Appellants. 

Miss Suskma Malik and Ram Bhga Lai Jilalik, AdA'oeates, for Respondent 
No. I. 

IJd. Shroff, Advocate, for Respondent No. 2. 

G.R. . App>eal allowed. 

[Supreme CotmT.] 

PP. GajendragadJmr and K.C. Das Ivlanipur .A-dministration c. 

Gupta, JJ. M. Nila Chandra Singh. 

z^th Kocember, 1963'. Cr. App. 143 of 1962. 

Manipur Foodgrain Dealers Licensing Order, 1958, Clause 3 (2 ) — Essential Commodi- 
ties Act, 1955, section 7. 

It appears that clause 3 (2) may have been deliberately Avorded so as to raise a 
limited presAunption in order to exclude cases of cultivators As'ho may on occ asioas 
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be in possession of more than loo mds. of foodgrains grown in their fields. If a 
cultivator produces more than too mds. in his fields or othennse comes into posses- 
sion of such quantity of foodgrains once in a year and casually sells them or stores 
them, the Order apparently did not want to make such possession, sale or storage 
liable to be punished under clause 3 (i) read with section 7 of the Essential Com- 
modities Act. Hotvever that may be, having regard to the tvor^ used in clause 3 (2) , 
tve are tmable to hold that the Judicial Commissioner was rvTong in coming to 
the conclusion that clause 3 (2) by itself would not sustain the prosecution case 
that the respondent is a dealer under clause 3 (i) ; and that inevitably means that 
the charge under section 7 of the Essential Commodities Act is not proved against 
him. That being so, tve must hold that the order of acquittal passed tiy the Judicial 
Commissioner is right. 

JS. Ji. IChanna and R. jY. Sachlhey, Advocates, for Appellant. 

Dr. W. S. Barlingay, Senior Advocate, {A.G. Ralnaparkhi, Advocate, rvith him), 
for Respondent. 

G.R. Appeal dismissed. 


[SuPREsiE Court.] 

P.B. Gajendragadkar and K.C. Das Dr. Yash Pal Salii v. 

Gupta, JJ. The Delhi Administration. 

agfA November, 1963. Cr. A. No. 157 of 1962. 

Drugs and Magic Remedies {Objectionable Advertisement') Act {XXI of 1954) — 
OJjence under section 3 read with section 7. 

The whole object of the Act is to save ignorant people from being duped to 
purchase medicines just because their effect is advertised in eloquent terms. That 
is why tlic Act provides tliat lists of medicines describing the qualities and attributes 
of different medicines should be sent only to registered medical practitioners or hospi- 
t^s. That being so, it would not be a fair argument to urge that even though the 
appellant might have sent the list to a person w'ho was not a registered medical 
practitioner, the recipient of the list should have been put on his guard and should 
not have looked into the list. We are, therefore, satisfied that the High Court 
was right in holding that the offence charged against tlic appellant has been duly 
proved. In regard to the sentence, the learned Additional Sessions Judge has 
reduced the sentence of Rs. 1,000 fine imposed on the appellant by the learned 
Trial Magistrate to Rs. 500 and that we think is a fair order to make. 

J.P. Goyal, Advocate, for Appellant. 

B.K. Khanna and R.N. Sachlhey, Advocates, for Respondent. 

G.R. Appeal dismissed. 

[SupilEStE Court.] 

P.B. Gajendragadkar and K.C. Das Mclcod & Co., Ltd. v. 

Gupta, jj. The ^Vorkmcn. 

doth .A'evember, 1963. CA. No. 514 of 1963. 

Industrial Dispute — Payment of cash allowance in lieu of the tiffin arrangement — 
Re-employment of retired persons. 

Tlic history of the relations between the parties coupled ivitli the prevailing 
practice in the comparable concerns in tlic region strongly supports the view taken 
bv tlic Tribunal that in the appcll.ant’s concern it was an implied condition of service 
that in addition to the wages and dc.arncss allowance, a provision for tiffin is-as an 
amcnitv’ to wliicli the employees v.-crc entitled. That being so, we do not think 
Uiat tiic appellant’s grievance against tlic direction in the ats-ard that 
As. 8 and .•\5. 6 per day sliould be paid respectively to the members of the 
clerical staff and tlic sub-st.aff on all working daj-s can be upheld. 
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If re-emplo)Tiients are made on the basis of reduced sjdarj', that really means that 
the appellant is introducing a \rage-structure in respect of the re-employed personnel 
is^hich is definitely inferior to the wage-structure devised for the employees of the 
appellant by the award, and that clearly cannot be permitted under industrial law. 
Besides, if senior persons are re-employed after retirement, that is apt to retard or 
hamper the prospects of promotion to which the junior employees are entitled to 
look fonvard. It is in the light of these facts that the question posed by the respon- 
dents’ demand must be considered. Thus considered, we see no justification for 
Mr. Sastri’s grieimice that the limited direction issued by the award is either im- 
proper or unjustified. The fact that the re-employed persons have made an affidavit 
supporting Ae practice adopted by the appellant can hav^e no material bearing in 
d^ing with the point; in the very' nature of things, the said re-employed persons 
are boimd to support the appellant. 

A. V. Viswanaihg. Sastri, Senior Advocate, {D. J'f. Gupta, S. C. Majumdar and 

B. Pf. Ghosh, Advocates, with him), for Appellant. 

D. L. Sen Gupta and Janardan Skarma, Advocates, for Respondents. 

G.R. Appeal dismissed. 


[Supreme CotmT.] 

F.B. Gajendragadkar, K.Pl'. Wanehoo and State Bank of India^ v. 

K.C. Das Gupta, JJ. . Nanak Chand Jain. 

send December, 1963. C.A. No. 126 of 

Industrial Disputes Act (ATT of 194.7), section 33 {ay-^Bahking Companies — Sastri 
Award — Payment of three months' salatyinlieu of notice. 

The Sastry Award did not intend that the services of such an employee could 
be terminated by giving him three months’ notice ivithout paying him three montfe’ 
pay and allowances. Though the wo^ “in lieu of notice” have been used in 
para. 52 1 (a) of the Award it is clear that three months’ pay and allowances have 
to be paid in e\'ery such case of termination of service. The object in making this 
provision appears to be to give the employee some monetary assistance. It is 
difficult to see why three months’ pay and allowances paid under para. 521 (2) (c) 
should not be held to include pay for a lesser period as provided imdcr the Proviso 
to section 33 (q) of the Industrial Disputes Act. 

The payment for a longer period should be held "to include payment for the 
shorter period and where three months’ pay and alloivances had been^paid under 
the provisions of para. 521 (2) (c) no filler pajment of one month’s wages imder 
the Proviso to section 33 (2) is required. 

C.K. Daphtaiy, Attorney-General for India, HJI. Sanyal, Solicitor-General of 
India and S.V. Gupte, Additional Solicitor-General of India, for Appellant. 


Dr. Anand Prakash and SJd. Bhandari, Ad%'ocatcs, for Respondent. 

G.R. Appeal allowed. 


[Supreme Court.] 

A.K. Sarkar, J.C. ■S'Aa/iJand Yedala Pentiaiah v. 

Raghibar Dayal, JJ. Vadrevu Chclamajya. 

jQih December, 1963. G. As. Nos. 497 of ig6i &. 263 of 1962. 

Madras Estates Land Act {I of 1908 ) — Defnition of ‘ Estate ’ in section 3 (2) {e). 

The Totapalli Mansabdari iras not held as an under-tenure of the Peddapuram 
Zamindari in 1908 when the Estates Land Act came into force and tliercforc Totap- 
palli estate was not an estate within the mcaningof the provisions of clause {e) of 
sub-section (2) of section 3 of the Act. 

The Totapalli Mansabdari ceased to be a Jagir long before 1908. 

A. V. Viswematha Sastri, Senior Advocate, (K. Jayaram and R. Ganepstky lyer^ 
Advocates, %nth him), for Appellants (In both the appeals). 
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n and T. Salyanarayana, Advocates, for Respondent 

(.in <j.A. iXo. 497 of igSi). 

A. RangamdhamChetly, Senior Advocate, (A. V. Rangam, Miss. A. Vedavalli and 
of Advocates, for Respondents 2 to 6 and 8 to ro (In C. A. Mo. 263 

Appeals dismissed. 


G.R. 


[Supreme Court.] 

Gajendragadkar, The State Bank of India v. 

^^A- N. Wanchoo and M. Selvaraj Daniel. 

h' R-P- No. 33 of 1963. 

19/A December, 1963. 

Industrial Disputes Act (XIV of 1947 ), sections 33 (6) ( 1 )— Banking Companies— ■ 
Sastry Award. ^ 

We are,, therefore still inclined to think that the appellant Daniel was appointed 
by the Bank on December 14, 1943, on the pay scale as fixed by the Sastry Tribunal. 
In any case, the Bank has not been able to satisly as that any error was made in dis- 
posing of the appeal on the basis that Daniel’s appointment was on the pay scale 
as fixed by the Sastry Award. This is sufficient to dispose of the review application. 

C. K. Daphtary, Attorney-General for India and H, N. Sanyal, Solicitor-General 
of India, {H. L. Anand, B. C. Das Gupta and V. Sagar, Advocates of Anand 
Das Gupta and Sagar and K. Baldev Mehta, Advocate, with them), for Appellant. 

M. K. Ramamurthi, R. K. Garg, S. C. Agarwal and D. P. Singh, Advocates of 
Mjs. M. K, Ramamurthi & Co., for Respondent, 

G.R. — , Appeal dismissed. 


[Supreme Court.] 

M. Hidayalullah and Afrahim Shcikli v. 

Raghubar Dayal, JJ. The State of West Bengal, 

’flh January, igS^. ' Cr.A. No. 134. of jgSg. 

Paial Code (XLV of i860), sections 34 and 304, Part II — Prior concert — Proof. 

The essence of section 34 of the Penal Code is that common intention must 
exist before the criminal act is perpetrated. In the instant case the six accused 
could not but by a prior concert have appeared simultaneously at the scene, chased 
and ovcrthroim tire victim, held him dorra and beaten him. The facts disclosed in 
tire evidence clearly establish a perior concert amongst the six accused. But as the 
dcatli ■vrtis not the result of tire act of a single individual but was the result of the act 
of several persons, and tlrcy shared the common intention, namely, tire commission 
of tire act or acts by rvhich»dcath was occasioned, the second part of section 304 
cannot be vierved divorced from common intention. The common intention which 
is requisite for the application of section 34 is tire common intention of perpetrating a 
particular act. Even if the offence is only culpable homicide not amounting to 
murder, tlierc is no doubt wh.atcver tlrat the offence is shared by all the six accused 
and section 34 then makes the responsibility several if there tsas a knowledge 
possessed fay each of tlicm that dcatli was likely to be caused as a result of that 
beating. 

D. X. Midderjee, Advocate, for Appellants. 

P. X. Cherkravarii and P. K. Bose, Advocates, for Respondent. 

Appeal dismissed. 


G.R. 
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[Supreme Court.] 

B. P. Sinha, C.J., 

K. Sulla Bao, RaghAar Dayal, 
R''. Rajagopala Ayyangar and 
J.R. Mudholkar, JJ. 
i^th January, 1964- 


Ch. Subharao v. 
The Member, Electior Tribunal, 
Hyderabad and others. 
C.A.N0. 971 of 1963. 


Representation of the People Acl(XLIII of sections 81, 85, 86, 90 and 117 — 

Scope. 

Wliile -ive are conscious of the need for expeditious disposal of election petitions, 
and for the strict enforcement of provisions designed to achieve this purpose ve 
cannot be oblivious to the circumstance that to read every requirement literally 
might equally defeat the purpose for which Part VI is intended, viz., that elections 
are conducted in accordance -rvith the relevant statutory provisions framed to ensure 
purity and orderliness and that the candidate who has not obtained a majority of 
valid votes or has obtained it in flagrant breach of the statutory profusions is not 
held entitled to represent the constituency. 


We do not, however, consider that there is really need for so much refinement 
when one has to look at whether there is a substantial compliance fvith the require- 
ment of this profusion. There is no compelling necessity to hold that the signatures 
fvere merely intended to be a copy of those on the original'in order to spell out a 
non-compliance fvith section 81 (3), seeing that a signatiue in original fvas not 
needed on the copy and a fvriting copjung out the name of the signatory, fvould 
suffice. The decision of this Comt in Murarka v. Roop Singh, (G.As. Nos. 30 and 3^ of 
1963 (not yet reported) decided on 7th May, 1963), is authority for the position 
that the absence of a fvriting in the copy indicating the signature in the original 
fvould not detract the copy from being a true copy. In the circumstances, we 
consider that there has been substantial compliance fvith the requirement of sec- 
tion 81 (3) in the petition that fvas filed by -ffie appellant and the learned Judges 
were in error in directing the dismissal of the petition. 


P.A. Chaudhry and T.V.R. Tatachari, Advocates, for Appellant. 

H.K. Sanyal, Solicitor-General of India, (P. Ram Reddy, Adfucatc, with him), 
for Respondent No. 3. 

G.R. ' Appeal allowed. 

[Supreme Court.] 

B.P. Sinha, C.J., K. Sulla Rao, Raghular In re, Lily Isabel Thomas. 

Dayal, W. Rajagopala Ayyangar and 
J.R. MudhoMr, JJ. 

i^th January, 1964. Petition No. 42 of 1963. 

Supreme Court Rales — Rules 16 and 17 — Article 145 (i) (a) of the Constitution^ 
Section 214 of the Government of India Act — Advocates Act, sections 52 and 58 — {Meamng 
of “right to practice''). 

We do not agree that the words “persons practising before the Court” is 
narrofver than the fvords “ persons entitled to practise before tlie Court ”. The 
learned Additional Solicitor-General was wcU-foimded in hb submission that u, 
for instance, there f vas no law made by' Parliament entitling any person to practiM 
before tins Court,' the construction suggested by the appellant fvould mcan tliat this 
Court could not make a rule prescribing qualifications for persons to practise in tins 
Court. In this connection it is interesting to notice that the fvords used in Article I45 
(i) (a) have been taken substantially from section 214 (i) of the Government 01 
India Act, 1935. 

We ought to add that there is no anomaly involved in the construction tliat 
this Court can by its rules make provisions prescribing qualifications entitling persons 
to practise before it, and that Parliament can do likcfvisc. There is no question 
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oi’a conflict between the legblative power of Parliament and the rtile-making power 
of this Court, because by reason of the opening words of Ardcle 145 any rule made- 
bj* this Court would have operation only subject to laws made by Parliament on the 
subject of the entitlement to practice. We are, tliercfore, clearly of the opinion that 
on the e.vpress tenns of Artide 145 (i) (a) the impugned rules 15 and 17 are valid 
and wthin the rule -making power. 

Petitioner in person. 

S. V. Gupte, Additional Solicitor-General of India and N. S. Bindra, Senior 
Advocate, (JL H. Dhebar, Advocate, with them), for the Hon’ble Judges of the 
Supreme Court. 

A. Rcnganadhcm Chdly, Senior Advocate, (Miss. A. Vedavalli and A.V. Rangam^ 
Advocates, tvith him), for Intervener (IP.C. Chopra, Advocate). 

G.E.. Petition rejected. 

[Supreme Court.] 

K. Suhba Rao and JJl. Mudholkar, jJ. Pentapati China Venkanna v. 

Pentapati Bangararaju. 

doth January, 1964. C.A. No. 6go of 1962. 

Ciri! Prccedwre Code (F of 1908), Order Qi, Rules i\ to 14, 17 (i) 23 and and 
section 48. 

An application for execution made after la years from the date of the decree 
■would be a fresh application ■vnthin the meaning of section 48 of Code of Cidl 
Procedure, if the predous application ^stis finally disposed of. It tvould also be a- 
fresh appheadon if it asked for a relief against parties or properties different from 
tliose proceeded against in the previous execution petition or asked for a relieF 
substantially different from that asked for in the earlier petition. 

■Where the parties arc substantially the same in both the proceedings, and the 
decree-holders are only proceeding against properties included in the previous 
application the application caimot be treated as a fresh application within the 
meaning of section 48 of the Code. It is only an application to_ continue the earlier 
execution petition %vhich is pending on the file of the c.xccuting Court. 

S. SuryapraJ-.asam and Sardar Bahadur, AdTOcates, for Appellant. 

G.R. Appeal dismissed, 

[SuEREME Court.] 

K. Subba Rao, and Somchand Sanghti r, 

JJi. Mudholkar, JJ. Bibhuti Bhusan Chakra\-art\’-. 

2Jsl January, 1964. CrA.. No. 90 of 1961, 

Criminal Procedure Cede (F of 1898), section 197 — Scope. 

It is true that for considering •whether section 197, Criminal Procedure Code, 
tvould apply the Court must confine itself to the allegations made in tlic complaint. 
But tliat docs not mean that it need' not look beyond the form in which the allega- 
tions have been made and is incompetent to ascertain for itself their substance. 

It cannot be disputed that tvhether a person charged v.dth an offence should or 
should not be released on bail tvas a matter svithin the discretion of tlic respondent 
Ivlacisirate and if tvliilc exercising a discretion he acted illegally by saj-ing that bail 
would not be granted unless tlic appellant did something tvhidi tlic appellant v.ris 
not boimd to do, (for instance settle tiic matter u-ith the complainant), the respon- 
dent cannot be said to have arted otherwise than in his capacity as a public scr-v-ant. 
For this reason tlie sanction of tlic appropriate authonu- for the respondenfs 
prosecution iins necessary under section 197, Criminal Procedure Code. 

Sul.umar Chose, Adsneate, for Appellant. 

Z>A'. Mukhajee, -Advocate, for Respondent. 

G.R. Appeal dismissed. 

S— N’ R C 
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[Supreme Court.] 

P.B. Gajendragadkar, K.M. Wanchoo, G.S. Ramaswamy and others v. 

K.C. Das Gupta, J.C. Shah, and The Inspector General of Police. 

Pf.. Rajagopala Ayyangar, JJ. (in G-A. Nos. 972-977 of 1963 

2ijf January, 1964. andP. Nos. 64, 90-94 & 1 73-1 74 of 1963. 

Hyderabad District Police Act (X of 1329 Fasli), section G— Hyderabad District Police 
Manual, Rule 399 — States Reorganisation Act of 1956. 


A probationer cannot after the expiry of the probationary' period automatically 
acquire the status of a permanent member of a service, unless of course the rules 
tmder which he is appointed expressly provide for such a result. (A.I.R. 1962 
S.C. 1711). Therefore ev'en though a probationer may have continued to act' in 
the post to which he is appointed on probation for more than the initial period of 
probation, he carmot become a permanent servant merly because of efflux of - time, 
rmless the Rules of service which govern him specifically lay dovra that the proba- 
tioner vv'ill be automatically confirmed after the initial period of probation is over. 
Though Rule 486, Hyderabad District Police Alanual says that “ promoted officers 
will be confirmed at the end of their probationery period ”, it is qualified by the 
words “ if they hav’e given satisfaction”. Clearly therefore the rule does not contem- 
plate automatic confirmation after the probationary period of two years, for a promo- 
ted officer can only be confirmed imder this rule if he has given satisfaction. The 
authority competent to confirm him must pass an order to the cficct that the pro- 
bationary officer has given satisfaction and is therefore confirmed. 

Reversion on accoimt of exigencies of service, as senior officers have come back 
from deputation or from leave, cannot in our opinion amount to reduction in rank. 

It may be added that the State Gov'emment vs'ould be entitled and (after the 
States Reorganisation Act) bound after the appointed day to treat the State as one 
whole imit and make such orders of transfer, as it thought fit, treating the whole 
State as one unit 

Reversion of junior most men in the list is not open to charge of discrimination 
based on the violation of rule 2 (c) of Hyderabad Police hlanual. 

Purshottam Trikamdas, Senior Advocate, (R. Gopalakrishna, Advocate, with him), 
for Appellants (In C.A.Nos. 972-977/63) and the Petitioners (In Petitions Nos. 64 
and go to 940! 1963). 

R. Gopalakrishnan, Advocate, for Petitioners (In Ps. Nos. 173-174/63). 

S. V. Gupte, Additional Solicitor-General of India, {B.R.L. Iyengar and BJLG.K. 
Achar, Advocates, vrith him), for Respondent (In C.A-Nos. 972-977/63 and Ps.Nos. 64 
and 90 to 94 of 1963). 

B.R.L. Iyengar and B.R.G.K. Achar, Adv'ocates, for Respondent (In Ps. Nos. 
173 and 174 of 1963). 

G.R. Appeals and Petitions dismissed. 


{Supreme Court.] 

P.B. Gajendragadkar, K.X. Wanchoo, Rani Ratnaprova Devi v. 

K.C. Das Gupta, J.C. Shah, and ‘ The State of Orissa. 

N. Rajagopala Ayyangar, JJ. „ r ^ j r c 

2zrd January, 1964. Pet. Nos. 79,80 of 1963 and 140 ot 1962. 

Orissa Private Lands of Rulers (^Assessment of Rent) Act, 1958 — Articles 14, 3^ and 
366 of the Constitution — Meaning of the word ‘ Ruler 

Having regard to the relevant factors prescribed by section 6 of Orissa Private 
Lands of Rulers (Assessment of Rent) Act {1958) it would not be unre^onablc 
to take the view that fair and equitable tests havc bcen laid down for determining tne 
rent which should be assessed in respect of the private lands of the Rulers, and m the 
absence of any proof that there has been a material departure m that behalf, we 
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find it difficult to uphold the plea that section 6 can be attacked on the ground 
that it has contravened Article 14 of the Constitution. 

The subject-matter of the lev)’- consists of the private lands and the compendious 
ivay adopted by the Legjslatue in describing the said lands is that they are the private 
lands of the Rulers. It is in that connection that the -word “ Ruler ” has been broad- 
ly defined in an inclusive manner. If the Legislature had said that the private 
lands of the Rulers as well as the private lands of the dependants and relatives of 
Rulers were liable to the le\’y permitted under section 3, the petitioners ^vould not 
have been able to raise any objection because, then, it would have been unnecessary 
to define the word “ Ruler ” in a comprehensive rvay. Once it is conceded, as it 
must be, that the Orissa Legislature was competent to pass the Act under Entry 18 
of List II of the Seventh Schedule, it is idle to suggest that the method adopted by 
the Act in describing the lands rvhich are made liable to pay assessment, introduces 
any infirmity in the Act itself. Therefore, we are satisfied that the contention that 
the definition of the word “ Ruler ” is inconsistent with Article 366 (22) and that 
makes the whole Act void, is without any substance. 

A.I.R. 1961 Orissa 131, approved. 

S.jY. Andley, Ramesbwar JVath and P. L. Vohra, Advocates of Mjs. Rajinder 
Xarain & Co., Advocates, for Petitioner (In Petitions Nos. 79-80 of 1963). 

Sarjoo Prasad, Senior Advocate, (Ajty Kumar Gajdhar Mahapalra and A.D. Alalhur, 
Advocates, with him), for Petitioner (In Petition No. 140 of 1962). 

S. V. Gupte, Additional Solicitor-General of India, (S. B. Misra, Government 
Pleader, Orissa and R. Ganapalhy Iyer and R. JV. Advocates, ^ritli him). 

Respondents (In all the Petitions). 

M. C. Sclalvad, Senior Advocate, J. B. Dadachanji, Ravinder Narain and 
O.C. Malhur, Advocates of Mjs. T. B. Dadachanji & Co., with him), for Inter- 
veners (In Petition No. 140 of 1962). 

G.R. PelUions dismissed. 

[Supreme Court.] 

K. Subba Rao and J.R. Mudholkar, JJ. Kothamasu Kanakarathamma v. 

zord January, 1964. The State of A.P. 

C.A. No. 325 of 1962. 

Land Acquisition Act {I of 1894), sections 12, 18, 2i and 30 — Want of jurisdiction. 

In Alderson v. Palliser and another, L.R. (rgoi) 2 Kffi. 833, the Court of Appeal 
held that where the -vs’ant of jurisdiction appears on the face of tlie proceedings, it 
cannot be tvaived. In Seth Badri Prasad and others v. Seth Kagarmal and others, (1959) 
S.C.J. 394 this Court has held that even the bar of illcgafity of a transaction though 
not pleaded in the Courts bclotv can be allowed to be pleaded in this Court if it 
appears on the face of the pleading in the case. The High Court has hotvever, 
based itself largely upon a decision of the Privy Council in Venkata Krishnayya Gam v. 
Secretary of Stale, 60 M.L.J. 399. In tliat case there was in fact a reference by tlic 
Collector to tlic Court but that reference was made by the Collector not upon the 
application of the person legally entitled to compensation but by a person tvhosc 
claim to otvncrship of propert)' had failed before tlic civil Court but -who -was still a 
part)' to the Land Acquisition proceedings. In our opinion that decision is dis- 
ting^hablc on the short ground that whereas here there is no reference at all by 
the Collector or the Land Acquisition Officer, in tliat case the Collector has made a 
reference though in making it he had committed an error of law in that he acted 
upon the application of a person who had been foimd to have no interest ia the land. 
The Court had no jurisdiction to determine the amount of compensation and 
thus go beliind the order of the Land Acquisition Officer. 

K. BhimcscnkcTcn, Senior Advocate, (i?. Genapathy Iyer, Advocate, witlihim), 
for Appellants. 

P. Rama Reddy, T.V.R. TalacharizndBJLG.K.Achar, Advocates, for Respondent 
No. I. 

G.R. Appeal -dismissed. 
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[Supreme Court.] 

M. Hidayalullah and Raghubar Dayal, JJ. Faddi v. The State of M.P, 

24/A January, 1964. Or. Ap. No. 210 of 1963. 

Evidence Act {I of iQ’jz), section — Scope — Section 162, Criminal Procedure Code 

(Fq/" 1 898) — Admissibility of the First Irformation Report. 

In cannot be said that a First Information Report tvhich is not a confession 
cannot be used as an admission under section 21 of the Evidence Act or as a relevant 
statement under any other provisions of that Act. A.I.R. i960 Raj. loi ; A.I.R. 
1962 Raj. 3 and 1959 All. L.J. 340, approved. 

K.K. Luthra, Advocate, (at State expense), for Appellant. 

LPf. Shroff, Advocate, for Respondent. 

G.R. Appeal dismissed. 


[Supreme Court.] 

B.P. Sinha, C.J., K. Subha Rao, Raghubar R. Chitralekha v. 

Dayal JV. Rajagopala Ayyangar, and The State of Mysore. 

J.R. Mtdholkar, JJ. C. As. Nos. 1056 and 1057 of 1963. 

29/A January, 1964. 

Constitution of India (1950), Article 166 — Entry ix of List 11 , Entry 65 of List I 
Entry 25 of List III of the Seventh Schedule of the Constitution — Mysore University Act, 
1956, section 23 — Articles 14 and 15, of the Constitution. ' 

By Majority. — ^The Government has power to prescribe a machinery and also 
the criteria for admission of qualified students to Medical and Engineering Colleges 
run by the Government and, -with the consent of the management of the Govern- 
ment Aided Colleges, to the said Colleges also. 

It must be left to the authority concerned to adopt a suitable method. If 
in any particular case the selection committee abuses its power in riolation of 
Article 14 of the Constitution, that may be a case for setting aside the result of a 
particular interview, as the High Court did in this case. Without better material 
it cannot be said that selection by interview in addition to the marks obtained in. 
the^ written examination is itself bad as offending Article 14 of the Constitution. 

The laying down of criteria for ascertainment of social and educational back- 
svardness of a class is a complex problem depending upon many circumstances 
which may vary from State to State and even from place to place in a State. But 
w’hat we intend to emphasize is thatimderno circumstance a “ cla^ ’’ can be equated 
to a “ caste ” though the caste of an individual or a group of individuals may be 
considered along "with other relevant factors in putting him in a particular class. 
We would also like to make it clear that if in a given situation caste is excluded in 
ascertaining a class tvnthin the meaning of Article 15 (4) of the Constitution, it 
does not \'itiate the classification if it satisfied otlier tests. 

S.K. Veidiataranga Iyengar and R. Gopala Krishnan, Ads'oeates, for Appellants 
(In both the AppeSs). 

C.K. Daphtary, Attorney-General for India (BJLL. Iyengar and B.R.G.K. Achar, 
Advocates, witli him), for Respondents (In botli the Appeals). 

G.R. . Appeals dismissed. 
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[Supreme Court.] 

B.P. Sinha, C.J., K. Subba Rao, Ragkubar Dayal, 
X. Rajagopala Ayyangar, and 
J.R. Mudholkar, JJ. 
a."] Ih January, 1964. 


The Union of India v. 
Indra Deo Kumar. 
C.A.No. 579 of 1963. 


Evidence of Act (7 of 1872), section 123—“ Head of department ’’—Personnel Officer 
tinder Railway Establishment Code — If can claim privilege. 


The ChicfPcrsonnel Officer under the Railway Establishment Code is not 
head ofthe department for purposes of section 123 of the Evidence Act as he has 
been conferred the status of ‘ head of department ’ for particular purposes only and 
those purposes do not include the purpose of claiming privilege under section 123 
of the Evidence Act. 


X. S. Bindra, Senior Advocate, {R. X. Saehthey, Advocate, wth him), for 
Appellant. 


D. Goburdhan, Advocate, for Respondents Nos. r to 4. 
G.R. 


Appeal dismissed. 


[SuPREstE Court.] 

P.B. Gajendragadkar, A.IC. Sarkar, 
K.X. Wanchoo, K.C. Das Gupta and 
X. Rajagopala Ayyangar, JJ. 
2gtk January, 1964. 


Smt. Godavari Shamrao Parulckar 
and others v. The State of 
Maharashtra. 
Cr. As. Nos. 1 09-1 1 1 of 1963. 

Defence of India Rales, Rule 30 — Criminal Procedure Code (F of 1898), section 491— 
Articles 14, 21 and 22 of the Constitution. 


Distinguishing the present appeals from tltc ttvo earlier appeals Rameshwar 
Shaw V. District Magistrate, Burdwan, Petition No. 145 of 1963, decided on nth Sep- 
tember, 1963 and Makhan Singh Tarsikkav. State of Punjab, Cr. A. No. 80 of 1963, 
decided cn 1 1 th October, 1963, the Cturt held that tlic principle of tliose two cases 
cannot be applied to a case whete a fresh order of detention has been passed 
after the cancellation or revocation of an earlier order of detention. The 
contention therefore that the making of tlic order of detention on loth November, 
1962, or its service in jail in these cases, makes the detention illegal, must be 
negatived. ' 

In our opinion when the order says that it is necessary to make an order of 
detention in order to restrain the prejudicial activities mentioned therein it means 
tliat that tvas the only tvay which the State Government thought was necessary to 
adopt in order to meet the situation. It will then be for the detenu to show that 
tlic order had gone beyond the needs of the situation and ivas therefore contrary to 
section 44 of the Preventive Detention Act. No such thing has been shown in the 
present cases and ivc arc s.atisficd that the orders in question cannot be said to go 
beyond the needs of the situation even assuming that section 44 is mandatoiy as 
urged on behalf of the appellant and not merely dircctoiy' as urged on behalf of 
the state. 


Appellants (In Cr. Nos. log-i ro of 1963) produced from jaU and present in 
' person. 

Janardan Sharma, Advocitc (Appellant also present in person), for Appellant 
(In Cr.A. No. in of 1963). 

X.S. BirJra, Senior Advocate, (R. 77 . Dkebar, Advocate, witli him), for Respon- 
dents (In CrA. Nos. 109-in of 1963). 

Pnrshottam Trikamdas, Senior Advocate, {R. 77 . Dkebar, Advocate, with him), 
for Respondent (In Cr, A. No. no of i 9 ® 3 )- 

Q t> „ Appeals dismissed. 
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[Supreme Court.] 

P.B. Gajendragadkar, C.J., K.N. Wanchoo, The Indo-China Steam Navigation 
K. C. Das Gupta, J. C. Shah and Co., Ltd. v. Jasjit Singh, Addl. 

A''. Rajagopala Ajpangar, JJ. Collector of Customs, C^cutta. 

^rd February, 1964. G.A. No. 770 of 1062 and 

(Petition No. 138 of 1961.) 

Sea Customs Act {VIII of 1878), section 52-^ — Validity — Applicability — Confisca- 
tion of vessel — Articles 14, 19 and 31 (i) of the Constitution. 

Jurisdiction of Supreme Court under Article 136 of the Constitution. 

'\\Tiere the Central Government exercises power of review against an adminis- 
trative order it is subject to the appellate jurisdiction of the Supreme Court. 


Section 52-A of the Sea Customs Act provides that no vessel constructed, 
adapted, altered, or fitted for the purpose of concealing goods shall enter, or bervithin 
the limits of any port in India, or the Indian customs \vaters. This section is the 
only section included in Chapter VI-A and it was inserted by. Act X of 1957. The 
plain construction of this section appears to be that whenever a ship answering the 
description contained in its first part enters or is within the limits of any port in 
India, or the Indian customs waters, it contravenes the prohibition prescribed 
by it. The prohibition, is against the construction, adaptation alteration or fitting 
for the purpose of concealing goods. What has to be proved against a, vessel which, 
is charged with having contravened section 52-A is that there has been a construc- 
tion, adaptation, alteration or fitting, and that the said construction, adaptation, 
alteration or fitting has been made for the purpose of concealing goods. Therefore, 
if an alteration in a vessel made for the purpose of concealing goods is proved, the 
contravention of section 52--A must be inferred. In other words, the section pro- 
hibits absolutely the entry of vessels which shotv that there has been any construc- 
tion, adaptation, alteration or fitting naade in them for the pmpose of concealing 
goods. 

Rights guaranteed to the citizens of India under Article 19 of the Constitution 
are not available to foreigners and pleas which may successfully be raised by the 
citizens on the strength of the said rights guaranteed under Article 19 would, there- 
fore, not be available to foreigners. A foreigner cannot therefore resist the confis- 
cation of his vessel under section 52'A relying on Article 31 (i). [No opinion on 
the validity of section 52-.A under Articles 19 (i) (/) and 19 (5) was expressed in the 
instant case.] 

Sachin Choudhury and B. Sen, Senior Advocates, {S.Ji. Mukherjee, Advocate, with, 
them), for Appellant (In C.A. No. 770 of 1962) and the Petitioner (In Petition 
No. 138011961). 

S. V. Gupte, Additional Solicitor-General of India and D. R. Prem, Senior 
Advocate, lfi.H. Dhebar, Advocate, with them), for Respondents (In CIA. No. 
770 of 1962 and Petition No. 138 of 1961). 

G.R. Appeal and Petition dismissed. 


[Supreme Court.] 

P. B. Gajendragadkar, C.J., JT. A. Wanchoo, Haricbaram Kurmi v. 

K. C. Das Gupta, J. C. Sh^ and The State ofBihar. 

A'". Rajagopala Ayyangar, JJ. , Cr. As. Nos. 208-209 of 1963. 

^rd February, 1964. 

Evidence Act {I of 1872), section 30 — Confession by a co-accused — Evidentiary value. 

Though confession may be regarded as evidence in that generic sense because 
of the provisions of section 30 of the Evidence . Act it is not evidence as defined 
bv section 3 of the Act. In dealing with a case against an accused person, the Court 
cannot start wills the confession of a co-accused, it must begin with other cs’idcncc 
adduced by the prosecution and after it has formed its opinion with regard to the 



75 


quality and effect of the said evidence, then it is permissible to turn to the confession: 
in. order to receive assurance to the conclusion of guilt which the judicial mind 
is about to reach on the said other evidence. See (1952) S.C.R. 526 and L.R. 
76 I.A. 147 (155). 

Ram Prak^h v. The Slalt of Punjab, (1959) S.C.R. 1219, was not intended 
to strike a discordant note from the well-established principles in regard to the 
admissibility and the effect of confessional statements made by co-accused 
persons. 

In criminal trials, there is no scope for applying the principle of moral convic- 
tion or grave suspicion. In criminal cases where the other evidence adduced against 
an accused person is %vholly unsatisfactory and the prosecution seeks to rely on the 
confession of a co-accused person, the presumption of innocence which is the basis 
of criminal jurisprudence assists the accused person and compels the Court to render 
the verdict that the charge is not proved against him, and so, he is entitled to the 
benefit of doubt. 

T. V. R. Tatachan, Advocate, for Appellants. (In both the Appeals). 

D. P. Singh and R. K. Sachlhey, Advocates, for Respondent (In both the Appeals) . 

G.R. Appeals allowed. 

[SuPRE.sfE Court.] 

P. B. Gajendragadkar, C.J., K. X. IVanchoo, Shyam Bchari v. 

K. C. Das Gupta, J. C. Shah, and The State of M. P. 

X. Rajagopala Ayyangar, fj, 

2rd February, 1964.. • C.A. No. 177 of 1962- 

Land Acquisition Act {I of 1894), sections 4 fo 6 and 17 — Public purpose — Test. 

On reading the notification of 19th April, 1961, one can only come to the con- 
clusion that the land was needed for a public purpose, namely, for the construction 
of some svork for a factory’. There is no mention of any company any’tvhcrc in this- 
notification and it cannot necessarily be concluded that the- Premier Refractory 
Factory was a company, for a “ factory ” is something very' different from a “ com- 
pany ’* and may belong to a company or to Gov’cmmcnt or to a local body or even 
to an individual. The mere fact that tlic public purpose declared in the notifi- 
cation was for the Premier Refractory’ Factory’ and ^vork connected therewith cannot 
lead to the inference that the acquisition was for a company. It follows that tvhen 
the t%v’o notifications declared that the land was needed for a public purpose in a 
case where no part of the compensation was to come out of public revenues or 
some fund controlled or manag^ by a local authority tlicy were invalid in view" 
of Proviso to section 6 (i) of the Land Acquisition Act. All proceedings follo%ving. 
on sucli notification would be of no effect under the Act. 

(ig6i) 2 S.C.R. 459, relied upon. 

Xaunit Lai, Advocate, for Appellant. 

LX. Shrojf, Advocate, for Respondents Nos. i to 4. 

Rajani Patel and LX. Shroff, for Intcn’encr. 

G.R. Appeal dismissed. 

[Supreme Court.] 

P.B. Gajcndrcgadi:ar, C.j., K.X. ll'ar.choo, Masalti r. State of U.P. 

K.C. Das Gupta and Raghubar 
Dayal, jJ. 

.ith Sfay, 19G4. Cr. As. Nos. 30-34 of 1964. 

Penal Code (ATI* of i860), section 302 read with section 149 — Sfurdcr by 
merr.bers of unlawful assembly — Death sentence — Conf.rmaticr. — Duty of High Court — 
Criminal Proc^’dure Code {V of 1898), sections 374 and 375. 

It is perfectly true that in a m’urdcr trial when an accused person stands charged 
with the commission of an offence punishable under section 302 of the Pena! Code 



he stands the risk of being subjected to the highest penalty prescribed by the Indian 
Penal Code; and naturally judicial approach in dealing with such cases has to be 
•cautious, circumspect and careful. In dealing with such appeals or reference pro- 
•ceedings where the question of confirming a death sentence is involved, the High 
Court has also to deal with the matter carefully and to examine all relevant and 
material circumstances before upholding the conviction and confirming the sentence 
•of death. All arguments urged by the appellants and all material infirmities pressed 
before the High Court on their behalf must be scrupulously examined and consi- 
dered before a final decision is reached. The fact that lo persons had been 
•ordered to be lianged by the trial judge necessarily imposed a more serious and 
onerous responsibility on the High Court in dealing ^vith the present appeals. 

In the instant case it cannot be said that the High Court had not bestowed 
■due care and attention on the points involved in the case. 

Section 149 makes it clear that if an offence is committed by any member 
of an unlawful asseihbly in prosecution of the common object of that assembly, 
•or such as the members of that assembly knew to be likely to be committed in pro- 
rsecution of that object, every person who, at the time of the committing of that 
■offence, is a member of the same assembly, is guilty of that offence; and that em- » 
phaticaUy brings out the principle that the punishment prescribed by section 149 
is in a sense vicarious and does not alwaj'S proceed on the basis that the offence 
has been actually committed by every member of the unlavdul assembly. The 
•observations made in the case of Baladin and others v. Slate of U.P., A.I.R. 1956 S.C. 
181, must be read in the context of the special facts of that case and cannot be 
treated as laying down an unqualified proposition of law. 

Having regard to the circumstances under which the unlawful assembly came 
to be formed, we are satisfied that these young men must have joined the unlawful 
assembly under pressure and influence of the elders of their respective families. 
The list of accused persons sho^vs that the unlawful assembly was constituted by 
members of different families and having regard to the manner in which these 
factions ordinarily conduct themselves in villages, it would not be unreasonable to 
hold that these three young men must have been compelled to join the unla\s’ful 
’ assembly that morning by their elders, and so, we think that the ends of justice 
would be met if the sentences of death imposed on them are modified into sentences 
■of life imprisonment. Accordingly, we confirm the orders of conviction and sen- 
tence passed against all the appellants, except accused Nos. 9, ii and 16 in whose 
■cases the sentences are altered to those of imprisonment for life. In the result, 
the appeals are dismissed, subject to the said modification. 

AI.S.K. Sastri, Advocate {Amicus Curiae), for Appellant (In Cr. A. No. 30 
-of 1964). 

I.M. Lall and Ganpat Rai, Advocates, for Appellants (In Cr. A.N0..31 of 1964)- 

Vir Sen Sawhney, Advocate, for Appellants (In Cr. As. Nos. 32-34 of 1964). 

0 . P. Rana and C. P. Lall, Advocates, for Respondent (In all Appeals). 

jG.r. . Appeals dismissed as modified. 


[End of (1964) 1 S.CJ. (Notes of Recent Cases)] 
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Present:— B. P. Sinha, Chief Justice, K. Subba Rao, RAGHifBAR Dayal, 
N. Rajagopaia Ayyangar and J. R. Mudholkar, JJ. 

Income-tax Oincer, A Ward, Sitapur . . Appellant* 

V. 

M/s. Murlidhar Bhagwan Das . . Respondent 

Hungerford investment Trust Ltd. . . Intervener 

(In Liquidation). 

Ir^em-tax Act (XI cf 1922), ssction 34 (3), Proviso — Ir^o-r^ Escaping Asscssrrjri — Re-asscssment 
pfccisdir.gs P'jrrsanl to finding or direcitan of Appellate Auikority — Finding or direction confined to tke year of 
cssessmerd in qtiesticn only — Sacing of limitation . 

Eqiiality — Persons' income escaping assessment and not discczered for eight years — Persons escaping assessment 
falling icitkin the scmliry of Appellate Authority — Applicability of period of limitation — Reasoreible classification 
and rational relationship with the object — JS'b violation of equality clause under Article 14 of the Corslitution. 

Irso-ne-las Act (XLIII of 1951), sections 149, 150. 

The assessee, a firm, was assessed o.i the best judgment bash for the assessment year 1949-50. 
But theOfficerfor that year commenced proceedings under section 34 (1) (a) of the Aet on the ground 
that an interest income of Rs. 83,737 had excaped assessment as the assessce had failed to disclose the 
same. The assessment for 1949-50 itself was cancelled under section 27 of the Act on 27th September, 
1955. In the fresh assessment made for the assessment year 1949-50, the Officer ignoring the notice 
issued imder section 34 (1) (a), included the interest income. On Appeal the Appellate Assistant Com- 
missioner by his order dated 4th December, 1957, gave a finding that the interest income was assessable 
for the assessment year 1943-49 and not for the assessment year 1949-50. Pursuant to this finding, the 
Officer initiated pmccedings under section 34 (1) of the Act in respect of the assessment year 1948-49 
and the notice was serred on the assessce on 5th December, 1957. The perition filed by theassessec 
to the High Court under .Article 226 of the Constitution to quash the proceedings as being barred by 
time ssus allowed. The Department appealed to the Supreme Court. 

HrW, by Majority. The pro-.-iso to section 34 (3) of the Indian Income-tax Act, 1922, would 
not save the" time-limit prescribed under section 34 (1) of the .Act in respect of an escaped assessment 
of a j'car other titan that which is the subject-matter of the appeal or the revision as the case may be. 

Under the .Act, year is the unit of assessment. The jurisdiction of the Tribunals in the hierarchy 
created by the Act is "no higher than that of the Income-tax Ofiicer and is confined to the year of assess- 
ment. 

Assessment or re-asscssment made under sections 27, 31, 33, 33-A, 33-B, 66 and 66-A or pursuant 
to the orders or directions made thereunder must necessarily relate to the assessment of the year under 
resdew resrision or appeal as the case may be. The proviso does not confer any fresh power upon the 
OEccr to make assessments in respect of escaped incomes without any timelimit. It only lifts the ban 
of limitation in respect of certain assessments made under certain pros'isions of the .Act. 

The expressions ‘finding’ and ‘direction ’ mean a finding ncccssar)' forgiving relief in respect of the 
assessment of the year in question, and a ‘direction’ which the appellate or rcvirfonal authority as the 
case may be, is cmpo'.s'crcd to gisx under the section . The words ‘in consequence of or to give elTcct to, 
have to be collated with, and cannot enlarge, the scope of the finding or direction under the pren-iso. 

The expression ‘any person’ in the setting in svhich it appears must be confined to a person 
intimatclv connected sridi the assessments of the j-car under appeal. Modification or setting aside of 
assessment made on a firm, joint Hindu family, or association of persons, for a particular year may 
affect the assessment for the said s-car on a partner or partners, of the firm, member or members of the 
Hindu undh-ided family, or the individual as the case may be. 

Per MudhcHar, J. (for ^-.ghubar DsyaJ, j. cuid himself}— Smcc the proceedings in pursuance 
cf a notice under section 34 are necessarily independent of the assessment proceedings imdcr 
section 22 with respect so a par.icular j-e-ar, the proviso in question need not be so interpreted as to be 
limited to a direction m.ade by the .Appellate .Authority while dealing \s-ith an appeal for that particular 
year. The fact that certain income lias escaped assessment may come to the notice of an Appellate 
’■ Authorirj- in any case and it clearly appears to be tltc intention of the Legislature to require an Officer 
to take cognirance of it in the circumstances stated in the proviso. 

Tne word ‘ finding’ m the proviso to section 34 (3) ofthe .Act must be given a vddc sigrdficance so 
as to include not only nndings necesary dev il:e disposal ofthe appeal, but also findings which arc inci- 
dental to it and would include the conclusion as to s^■hcd:er the income in question in the anpcal was no* 
received curing the year to winch the appeal relates. 


C„A. No. 130 cf 1962. 

s c J — 74 
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No doubt, persons whose income have escaped assessment, and the fact that they have escaped 
asessment has not been discovered till after the lapse of eight years from the year in which they could 
have been assessed to tax on such income can be placed in one class. The Legislature in enacting the 
prorTSo to section 34 (3) has made a further or sub-classification by putting tmdcr one head those 
sshose assessments have come up for scrutiny before an Appellate Authority and svith respect to whose 
escaped assessment a judicial finding or direction is made by the Appellate Authority and under ano^ 
ther head other assessees vAose eseaped income was not detected by the Appellate Authorit)' and 
svith respect to which no judicial finding or direction was therefore made by such authority. 

There is a real difference bettveen the two categories of assessees. Prima facie there is reasonable 
basis for the sub-classification and the grounds on which it is made, that is, disco vered by a higher 
Authorit)' and a judicial finding or direction made by it with respect to the facts. These grounds have 
rational relationship with the object which was intended to be achieved by the law, that is, to detect 
and bring to assessment the escaped income. 

Appeal by Special Leave from the Judgment and Decree dated 17th March, 
1959 of the Allahabad High Court in Miscellaneous Writ Petition No. 280 of 1958, 

K. N. Rajagopal Sastry, Senior Advocate (J?. N. Sachihey, Advocate, with 
him), for Appellant. 

Bishan Narain, Senior Advocate {G. C. Slianm, Advocate and O. C. Mathur, 
J. B. Dadachanji and Ravinder Narain, Advocates of Mjs. J. B. Dadachanji & Co., 
with him), for Respondent. 

A. V. Viswanaiiia Sastri, Senior Advocate (D. N. Mukherjee and B, N. Ghosh, 
Advocates, with him), for Intervener. 

The following Judgments of the Court were delivered : 

Subba Rao, J. (for himself, B. P. Sinha, C.J, and N. Rajagopala Ayyangar 
J.) : — ^This appeal by Special I^ve raises the question of the construction of the 
proviso to sub-section (3) of section 34 of the Indian Income-tax Act, 1922, as 
amended by Act XXV of 1953, hereinafter called the Act. 

The facts lie in a small compass and they are as follows : The respondent is 
a firm carrying on business in different lines. It was assessed to income-tax under 
section 23 (4) of the Act for the assessment year 1949-50 on the ground that the notice 
issued imdtr sub-sections (2) and (4) of section 22 of the Act had not been complied 
with. On September 27, 1955, the said assessment was cancelled under section 27 
of the Act. But before the said cancellation it was found that an interest income 
of Rs. 88,737 in the shape of U.P. Enexunbered Estates Act Bonds received by him 
in discharge of the debts due from third parties had escaped assessment as the assessee 
failed to disclose the same. The Income-tax Officer issued a notice under sec- 
tion 34 (1) (a) of the Act for the assessment year 1949-50 on the ground that the said 
sum of Rs. 88,737 had escaped assessment in the said assessment year. After the 
assessment of that year was set aside under section 27 of the Act, the Income-tax 
Officer, ignoring the notice issued by him under section 34 (1) (a) of the Act, included 
that amount in the fresh assessment made by him. The assessee preferred an appeal 
against that order and that was disposed of by the Appellate Assistant Commis- 
sioner on December 4, 1957. The Appellate Assistant Commissioner in his order 
held that the bonds were received by the assessee in the previous accounting year and, 
therefore, directed that the sum representing interest on the bonds shoiild be 
deleted from the assessment for the year ending 1949-50 and included in the assess- 
ment for the year ending 1948-49. Pursuant to the direction given by the Appellate 
Assistant Commissioner the Income-tax Officer initiated proceedings under section 
34 (I) of the Act in respect of the assessment year 1948-49. The notice issued under 
that section was served on the respondent on December 5, 1957. The assessee filed 
a petition under Article 226 of the Constitution in the High Court of Judicature at 
Allahabad for quashing the said proceedings, mainly on the ground that the proceed- 
ings svere initiated beyond the time prescribed by section 34 of the Act. The High 
Court accepted the contention and quashed the proceedings initiated by the Income- 
tax Officer. Hence the appeal. 

The proceedings would be in time, if the second proviso to section 34 (3) of the 
Act could be invoked. The question, therefore, is what is the true meaning of 
the terms of the second proviso to section 34 (3) of the Act. It reads : 
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" Provided further that nothing in this section limiting the time within which any action may 
be taken, or any order, assessment or re-assessment may be made shall apply to a re-assessment made 
undersecfion27ortoanassessmcntorrc-assessmcntmade on the asscssecor any person in conse- 
quence of or to give effect to any finding or direction contained in an order under section 3 1 section 33, 
section 33-A, section 33-B, section 66 or section 66-A.” 

Frinia fade this proviso lifts the ban of limitation imposed by the other provi- 
sions of the section in the matter of taking an action in respect of or making an order 
of assessment or re-assessment falling within the scope of the said proviso. The 
scope of the proviso is confined to an assessment or re-assessment made on the 
assessee or any person in consequence of an order to give effect to any finding or 
direction contained in any order made under section 31 i e., in an appeal before the 
Assistant Appellate Commissionerj under section 33, i.e., in an appeal before the 
Tribunal; under section 33-A, i.e, in a revision before the Commisioner; under sec- 
tion 33-B, i.e., in a revision before the Commissioner against an order of the 
Income-ta.x Officer; and under sections 66 and 66 -A i.e., in a Reference to the High 
Court and appeal against the High Court’s order to the Supreme Court. Learned 
Counsel for the appellant contends that the scope of the proviso is only confined 
to the assessment of the year that is the subject-matter of the appeal or the revision, 
as the case may be. Learned Counsel for the Department argues that the compre- 
hensive phraseology used in the proviso takes in its broad sweep any finding given 
by the appropriate authority necessary for the disposal of the appeal or the revision, 
as the case may be, and to any direction given by the said authority to effectuate 
its finding, and that the said finding or direction may be in respect of any year or 
any person. As the phraseology used in the proviso is not clear or unambiguous, 
the question raised cannot be satisfactorily resolved without having a precise 
appreciation of a brief history of section 34 of the Act culminating in the enactment 
of the proviso in the present form. 

Under section 3 of the Act, income-tax for any year shall be charged in respect 
of the total income of the previous year of every assessee. Notice under section 22 
calling upon for return of income is the first step in the assessment proceedings. 
Two ^es of notices are mentioned in that section, namely, (i) the public notice 
and (ii) the individual notice. The public notice shall be issued on or before the 
1st May, of each year and the individual notice, may be issued at any time in the 
course of the assessment year. Income-tax proceedings, therefore, for a particular 
assessment year have to be initiated in the course of that year. But there may be 
cases of escaped assessment or under-assessment. Section 34 empowers the 
Income-ta.x Officer to take proceedings under that section both in respect of concealed 
income and also in bona fide cases where the income has escaped assessment or full 
assessment. Section 34 (1) (d) provides for the initiation of assessment proceedings in 
respect of concealed income and section 34(1) (b) for other escaped income. Section 
34 (1) has been amended from time to time. Under the said section, as it originally 
stood, the Income-tax Officer was empowered to initiate proceedings at anytime 
vdthin one year of the end of the year in respect whereof the income escaped assess- 
ment. By Act VII of 1939 that section was amended and “eight years” limitation 
from the end of the year was prescribed in respect of concealed income and a limitation 
of four years for other escaped income. Under Act XLVIII of 1948, the same periods 
of limitation were retained, but certain conditions were imposed. By the Finance 
Act of 1956, it was enacted that in the case of concealed income the proceedings 
could be initiated at any time within 4 years of the end of the relevant assessment 
vear. Thouah no period of limitaion was prescribed in respect of concealed 
income, three conditions were imposed, namely, (i) that an Income-tax Officer shall 
not issue a notice for any year prior to the year ending on 31s; March, 1941 , (if) that 
if the escaped income was'less than rupees one lakh, he shall not issue a notice if eight 
Years have elapsed after tlie expiry of the rcicvan. assessment year and (iii) that unless 
he has recorded his reasons and unless the Centra! Board of Revenue in any case 
falling under clause (2) of the proviso and in any other case, the Commissioner, is 
satiffied that for such reasons as recorded it is a fit case for the issue of a notice. 
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Before 1939, there was no period of limitation for completing the assessment 
once it had been initiated within the prescribed period of limitation. But Act VII 
of 1939 for the first time introduced clause (2) in section 34 whereunder 

‘‘no order of assessment under section 23 or of assessment or re-assessment under sub- 
section 0) of dissection shall be made after the expiry, in any case to which clause (c) of sub- 
section (i) of section 28 ajiplies, of ei^t years, and in any other case, of four years from the end 
of the year in which the income, profits or gains were first assessable.” 

Section 28 (i) (.c) dealt with a case of an assessee concealing the particulars of his 
income or deliberately furnishing inaccurate particulars of his income. Act XXIII of 
1941 inserted a proviso in section 34 (2) providing that “ nothing contained in this 
sub-section shall apply to a re-assessment made in pursuance of an order under sec- 
tion 31, section 33, section 66 or section 66-A,” i.e., provisions relating to appeals, 
revisions and references : that is to say, if the assessment made by the Income-tax 
Officer was set aside and a re-assessment was directed to be made, the said periods 
of Umitation would not apply to such re-assessment. Act XLVIII of 1948 introduced 
sub-section (3) in section ^ in substitution of sub-section (2) thereof. Under that sub- 
section the period of limitation prescribed by sub-section (2) was retained, and the 
proviso to section 34 (2) before the amendment was made the second proviso, with 
some modifications, to the amended sub-section (3). ‘While the scope of the previous 
proviso was confin^ only to the completion of re-assessment proceedings, the scope 
of the amended proviso is much wider in that it exempts the subject-matter of that 
proviso from the operation of the period of limitation prescribed by the section ; 
that is to say, it gives full scope to the operation of the substantive part of the section 
unhampered by the periods of limitation prescribed by sub-sections (1), (2) and 
(3) of section 34 of the Act. While the previous proviso lifted the ban only in regard 
to the period of limitation prescribed for the completion of the assessment, the new 
proviso lifted the ban even in respect of the initiation of proceedings under section 
34 (1) of the Act. It follows that if a matter fell within the terms of the proviso, there 
W'ould be no period of limitation for initiating an action or making an assessment 
or le-assessment in respect of that matter. Briefly stated, the said proviso is a pro- 
visio to the entire section 34. We shall consider the scope of the proviso at a later 
stage of our judgment. Then came the Finance Act of 1956. It amended sec- 
tion 34 (1) and introduced a proviso to the said sub-section, which w'e have noticed 
earlier. Tliat proviso, while removing the period of limitation in respect of concealed 
income, imposed some condition in respect thereof, but the four-year period of 
limitation in respect of other escaped income was retained. We are not concerned 
in this appeal with the subsequent amendments. 

The history of the section gives us the following background to the proviso 
under consideration. Broadly stated, under section 34, as It existed in 1956, (i) 
there was no time-limit for initiating proceedings under section 34 (I) in respect of 
concealed income, but such initiation could be made only subject to the conditions 
laid dowm in the proviso to section 34 (1) ; (ii) in the case of other escaped income, 
the proceedings could not be initiated after the e.xpiry of 4 years from the end of the 
relevant assessment year ; (iii) the assessment proceedings once commenced shall 
be completed w’ithin the period of limitation prescribed under section 34 (3) ; and 
(iv) to a case to which the proviso to seciton 34 (3) applies, there is no period of 
limitation either for initiating the proceedings under section 34 or for completing 
the assessment commenced either under section 23 or under section 34 (1). 

With this background let us give a closer look to the relevant terms of the pro- 
viso. The first part of the proviso released the operation of the proviso from the 
restrictions imposed by section 34 only in respect of the time-limit within which 
any action may be taken or any order of assessment or re-assessment may be made. 
It means that the proviso continues to be subject to the other restriction imposed 
under the section and it cannot override the said provisions in that regard. Under 
the proviso, the period of limitation will not apply to a re-assessment made xmder 
section 27 or to an assessment or re-assessment made on the assessee or any person 
in consequence of or to give effect to any finding or direction contained in an order 
under section 31, section 33, section 33-B, section 66 or section 66-A ofthcAct. It was 
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not contended, nor was it possible to contend, that by reason of the reference to the 
said provisions the powers and jurisdiction conferred on the respective authorities, 
Tribunals or Courts referred to therein were enlarged or modified by a reference in 
the proviso orthatthe proviso could be read or construed as amending those sections 
conferring on those bodies wider or different powers or jurisdiction. Learned 
Counsel for the Department expressly disclaimed any such submission. Therefore, 
the scope of the proviso cannot ordinarily exceed the scope of the jurisdiction con- 
ferred on an authority under the said provisions. It is not, and cannot be, disputed 
that under the Income-tax Act, year is the unit of assessment. The Judicial 
Committee in Commissioner of Income-tax v. S. M. Chitmvis^, pointed out : 

“ For the purpose of computing the yearly proBts and gains, each year is a separate self-con- 
tained penod, time, in regard to which profits earned or losses sustained before its commencement arc 
irrelevant” ’ 

This Court in Sir KikabhaiPremchandv. Commissioner of Income-tax {Central) , 
Bombay-, accepted this legal position when it said : 

“ for income-tax purposes, each year is a self-contained accounting period and we can 

only take into consideration income, profits and gains made in that year and are not concerned with 
potential profits which may be made in another year any more than we are with losses which mav 
occur in the future.” 

Indeed, the decision of an Income-tax Officer given in a particular year does 
not operate as res judicata in the matter of assessment of the subsequent years. 
The jurisdiction of the tribunals in the hierarchy created by the Act is no lugher than 
that of the Income-tax Officer. It is also confined to the year of assessment. Under 
section 27 of the Act, the Income-tax Officer cancels the best judement assessments 
made by him if the assessee shows that he was prevented by sufficient cause from 
making the return under section 22 of the Act. Section 31 prescribes the mode of 
disposal by an Assistant Appellate Commissioner of an appeal preferred to him : 
the appeal before him is certainly confined to an assessment year ; after hearing 
the appeal, he can either confirm, reduce, enhance or annul the assessment; he 
can set aside the assessment and direct the Income-ta.x Officer to make a fresh 
assessment. Tlie various sub-sections of that section describe in detail the 
orders or directions that can be made or issued by him in respect of various 
matters ; but no power is conferred on him to make an order or issue directions 
in respect of an assessment of a year which was not the subject-matter of the 
appeal. It may, therefore, be held on a construction of the provisions of 
section 31, that the jurisdiction of the Appellate Assistant Commissioner is 
strictly confined to the assessment orders of a particular year under appeal. 
Section 33, inter alia, deals with an appeal to the Tribunal against the 
order of the Appellate Assistant Commissioner under section 31 ; and section 33-B 
confers power of revision on the Commissioner against an order of the Income- . 
ta.x Officer. The jurisdiction of the Appellate Tribunal or the Revisjonal Tribunal, 
as the provisions indicate, is confined only to the subject-matter which is under appeal 
or revision. The jurisdiction of the High Court or the Supreme Court under sec- 
tion 66 or section 66-B, as the case may be, is far more limited and it is corffined only 
to the questions referred to them. Obviously the questions referred by the Tribunal 
cannot exceed its jurisdiction. It is, therefore, manifest that assessment or re-assess- 
ment made under the said sectioris or pursuant to the orders or directions made there- 
under must necessarily relate to the assessment of the year under review, revision or 
appeal, as the case may be. It is important to remember that the proviso does not 
confer any fresh power upon the Income-tax Officer to make assessments in respect 
of escaped incomes without any time-limit. It only lifts the ban of limitation in res- 
pect of certain assessments made under certain provisions of the Act_and the lifting 
of the ban cannot be so construed as to increase the jurisdiction of the Tribunals 
under the relevant section. The lifting of the ban vras on!}’ to give effect to the orden 
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thatmay be made ■b 3 ’the appellate, revisional or re^deiriiig tribunal within the scope of 
its jurisdiction. If the intention was to remove the period of limitation in respect of 
any assessment against any person, the proviso would not have been added as a pro- 
viso to sub-section (3) of section 34, which deals with completion of an assessment, 
but would have been added to sub-section ( 1 ) thereof. 

Now, let us scnrtinize the expressions on which strong reliance is placed for the 
contrary’ conclusion. The w’ords relied upon are “ section limiting the time ”, “ any 
person ”, “ in consequence of or to give effect to any finding or direction,”. Pointing 
out that before the amendment the w’ord “ sub-section ” was in the proviso but it was 
replaced by the expression “ section ”, it is contended that this particular amend- 
ment will be otiose if it is confined to the assessment j'ear under appeal, for it is said 
that under no circumstances the Income-tax Officer would have to initiate proceedings 
for the said j'ear pursuant to an order made by an Appellate Assistant Commissioner. 
This contention is obviously untenable. The Appellate Assistant Commissioner or 
the Appellate Tribunal may set aside the notice itself for one reason or other and in 
that event the Income-tax Officer may have to initiate the proceedings once again in 
which case section 34 (1) will be attracted. The expression “ finding or direction ”, 
the argument proceeds, is w'ide enough to take in at any rate a finding that is necessary 
to dispose of the appeal or directions which Appellate Assistant Commissioners have 
in practice been issuing in respect of assessments of the years other than those before 
them in appeal. What does the expression “ finding ” in the proviso to subjection 
(3) of section 34 of the Act mean ? “ Finding ” has not been defined in the Income- 
tax Act. Order 20, rule 5 of the Code of Civil Procedure reads : 

“ It suits in which issues have been framed, the Court shall state its finding or decision, with 
thereasonstherefor, upon such separate, issue, unless the finding upon any one or more of the issues 
is sufficient for the decision of the suit” 

Under this Order, a “finding” is, therefore a decision on an issue framed in 
a suit. The second part of the rule show’s that such a finding shall be one w’Mch 
by its own force or in combination with findings on other issuK should lead to the 
decision of the suit itself. That is to saj', the finding shall be one w’hich is necessary 
for the disposal of the suit The scope of the meaning of the expression “ finding ” 
is considered by a Division Bench of the Allahabad High Court inP/. Hazari Lai v. 
Income-tax Oficer, Kanpur\ There, the learned Judges pointed out : 

“ The word ‘ finding interpreted in the sense indicated by us abosy, will only cover material 
quKtions which arise in a particular case for decision by the authority hearing the case or the appeal 
which, being necessary for passing the final order or giving the final decision in the appeal, has been 
the subject of controversy between the interested parties or on which the parlies concerned have 
been given a hearing". ' 

We agree with this definition of" finding But a Full Bench of the same High 
Court in Ldkshnum Prakash v. Commissioner of Income-tax, U.P.-, construed the 
word “ finding ” in a rather comprehensive w’ay. Desai, C.J., speaking for the Court, 
observed : 

“ A finding is nothing but what one finds or decides and a decision on a question even though 
not absolutely necessary or not called for is a finding.” 

If that be the correct meaning, any finding on an irrelevant or extraneous matter 
would be a finding. That certaiifi}’ cannot be the intention of the Legislature . The 
Madras High Court also in A. S.Khader Ismail v. Income-tax Qjjicer, Salem^, gave a 
ver 3 ’ wide interpretation to that word, though it did not go so far as the Full Bench 
of the Allahabad High Court. Ramachandra Ij’er, J,, as he then was, peaking for 
the Court, obseived that the w’ord “ finding ” in the proviso must be given a wide 
significance so as to include not only findings necessary’, for the disposal of ffie 
appeal but also findings w’hich were incidentaTto it. V/ith respect, this interpretation 
also is inconsistent with the well-known meaning of that expression in the legal 
terminology’. Indeed, learned Counsel for the respondent himself will not go so 
far, for he concedes that the expression “ finding” cannot be any incidental finding. 
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but saj'S that it must be a conclusion on a material question necessary for the disposal 
of the appeal, though it need not necessarily conclude the appeal. This concession 
does not materially differ from the definition we have given, but the difference lies 
c? that,definition to the finding given in the present case. A 

“ finding ”, therefore, can be only that which is necessary for the disposal of an 
appeal in respect of an assessment of a particular j'ear. The Appellate Assistant 
Commissioner may hold, on the evidence, that the income shown by the assessee 
is not the income for the relevant year and thereby exclude that income from the 
assessment of the year under appeal. The finding in that context is that that income 
does not belong to the relevant year. He may incidentally find that the income 
belongs to another year, but that is not a finding necessary for the disposal of an 
appeal in respect of the year of assessment in question. The expression “ direction ” 
cannot be cor^trued in vacuum, but must be collated to the directions which the 
Appellate Assistant Commissioner can give under section 31. Under that section 
he can give directions, inter alia, under section 31 (3) (h), (c) or (e) or section 31 ( 4 ). 
The expression “ direction ” in the proviso could oriy refer to the directions which 
the Appellate Assistant Commissioner or other Tribunals cani ssue under the powers 
confened on him or them under the respective sections. Therefore, the expression 
“ finding ” as well as the expression “ direction ” can be gis'en full meaning, namely, 
that the finding is a finding necessary for giving relief in respect of the assessment 
of the year iri question and the direction is a direction which the appellate or revi- 
sjonal authority, as the case may be, is cmpowered-to give under the sections men- 
tioned therein. The words “ in consequence of or to give effect to ” do not create 
any difficulty, for they have to be collated with, and cannot enlarge, the scope of the 
finding or direction under the proviso. If the scope is limited as aforesaid, the said 
words also must be related to the scope of the findings and directions. 

The words “ any person ”, it is said, conclude the matter in favour of the Depart- 
ment. The expression " any person ” in its widest connotation may take in any 
person, whether connected or not with the assessee, whose income for any year has 
escaped, assessment^ ; but this construction cannot be accepted, for the said expres- 
sion is necessarily circumscribed by the scope of the subject-matter of the appeal or 
revision, as the case may be. That is to say, that person must be one who would be 
liable to be assessed for the whole or a part of the income that went into the assess- 
ment of the year under appeal or revision. If so construed, we must turn to section 31 
to ascertain who is that person other than the appealing assessee who can be liable 
to be assessed for the income of the said assessment year. A combined reading of 
section 30 (1) and section 31 (3) of the Act indicates the cases where persons other 
than the appealing assessees might be affected by orders passed by the Appellate Com- 
missioner. Modification or setting aside of assessment made on a firm, joint Hindu 
family, association of persons, for a particular year may affect the assessment for the 
said year on a partner or partners of the firm, member or members of the Hindu 
undivided family or the individual, as the case may be. In such cases though the 
latter are not co iwmina parties to the appeal, their assessments depend upon the 
assessments on the former. The said instances are only illustrative. It is not neces- 
sary to pursue the matter further. We would, therefore, hold that the e.xprcssion 
“ any person ” in the setting in which it appears must be confined to a person inti- 
mately connected in the uforesaid sense with the assessments of the year under appeal. 

We shall now briefiy touch upon the conflict of decisions on the question. 
The Full Bench of the Allahabad High Court in Laksfirruin Prakash’s Case'-, overruled 
the decision of the Division Bench in Ft. Hazari Lai’s Case^. A Division Bench of 
the Madras High Court, consisting of Rajagopalan and Balakrishna --tyyar, JJ., 
in Simrathrmill v. Additional Income-tax OJjficers, Qotacamund^, took the same view 
as the Full Bench of the Allahabad High Court in Lakshman Prakash's Casc'^. .But a 
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Division Bench of the Calcutta High Court, consisting ofBose, C.J., and Mookeijee,J., 
in Brindaban Chandra Basak v. Income-tax Officer^, though it had not finally 
expressed any opinion on that, was inclined. to accept the view expressed by the 
Division Bench of the Allahabad High Court- in P/. HazariLaVs Case-. We have 
gone through the decision carefully. For the reasons given by us, we agree with the 
view expressed by the Division Bench of the Allahabad High Court in Ft. Hazari 
Lai’s Case% on the interpretation of the proviso to sub-section (3) of section 34 
of the Act. 

In the result, we hold that the said proviso would not save the time-limit prescribed 
under sub-section (1) of section 34 of the Act in respect of an escaped assessment 
of a year other than that which is the subject-matter of the appeal or the revision, 
as the case may be. It follows that the notice under section 34 (I-A) of the Act 
issued in the present case rvas clearly barred by limitatioiL 

In this view no other question arises for our consideration. 

In the result, the appeal fails and is dismissed with costs. 

MtidhoJkar, J . — {Raghubar Dayal, J. and himself) — ^This is an appeal by 
Special Leave from the judgment of the Allahabad High Court in the writ 
petition under Article 226 of the Constitution quashing a notice under 
section 34 (1) of the Indian Income-tax Act, 1922, issued by the appellant. 
Income-tax Officer, A Ward, Sitapur on 5th December 1957, against respondent 
No. 4. 

The relevant facts are briefly these : 

For the assessment 3 'ear 1949-50, corresponding to Samvat year 2005, the appel- 
lantmadeanex par/e assessment under section 23 (4) of the Act on 13th November, 
1953 which he latter set aside under section 27 of the Act. Before that he had issued 
a notice to the respondent firm under section 34 ( 1 ) (a) of the Act in respect of the 
same assessment year on the ground that a sum of Rs. 88,737 representing interest 
alleged to have been earned by the firm during that year had escaped assessment 
made under section 23 (4). After, however, fresh proceedings were taken under 
section 23 (3) by the appellant consequent upon his order under section 27 he proceeded 
to include in the assessment a sum of Rs. 88,737 which was alleged to have escaped 
assessment in the notice earlier issued under section 34 (I) (c) and made an assessment 
order on 31st January', 1957. Against this order the respondent preferred an appeal 
before the Appellate Assistant Commissioner in which he urged two main grounds 
and the one accepted by the Appellate Assistant Commissioner was that the aforesaid 
amount of interest was received by the firm in the accounting period of the previous 
assessment year and not in that of the year 1949-50. Upon this view, the Appellate 
Assistant Commissioner reduced the assessment and observed as follows in his 
order : 


“ I, therefore, hold that the amount in dispute should be deleted from the assessment for 1949- 
50 and that, instead, the Income-tax Officer should take steps to assess the amount for the assess- 
ment year 1948-49.” 

Treating this as a direction or finding of the Appellate Authority, the appellant 
issued the impugned notice dated 5th December, 1957, under section 34 (1) {a). Hie 
respondent immediately moved the High Court for quashing the aforesaid notice. 
The High Court quashed the norice on the ground that it was issued by the appellant 
beyond the ordin^ period of limitation, overruling the appellant’s contention that 
no period of limitation governed the notice inasmuch as the second proviso to 
section 34 (3) of the Act was attracted to the facts of the case. The High Court in 
doing so purported to follow its own decision in Ft. Hazari Lai v. Income-tax Officer, 
Dist.II, Kanpur^. Briefly stated, the viewtaken by the High Court is that the only di- 
rection which the Appellate Assistant Commissioner can competently give is one which 
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is covered by section 31 of the Act and that since the appeal before him was confined 
to a particular assessment year, the direction must also be necessarily limited to a 
matter falling within that year. The High Court further held that if the direction 
be treated as based on a finding recorded by the Appellate Assistant Commissioner, 
that finding will have to be disregarded when applying the proviso. The correctness 
•of the view taken by the High Court is challenged before us on behalf of the appellant. 
The relevant part of section 34 (3) and the second proviso thereto run thus: 

“No order of assessment or re-asscssmrat, other than an order of assessment under seetion 23 
-to which clause (c) of sub-section (1) of section 28 applies or an order of assessment or re-assessment 
•in cases falling within clause (a) of sub-section (1) or sub-section (1-A) of this section shall be made 
^ter the expiry of four years from the end of the year in which the income, profits or gains 
■were first assessable 

• • • * • • • 

t 

Provided further that nothing contained in this section limiting the time within which any 
-action may be taken or any order, assessment or re-assessment may be made shall apply to a re- 
-assessment made undcrsection 27 or to an assessment or rc-asscssment made on the asscssee or any 
person in consequence of or to give effect to any finding or direction contained in an order under 
section 31, section 33, section 33-A, section 33-B, section 66 or section 66-A.” 

This is how the provision stands as from 1st April, 1956, and it is not disputed 
Ijefore us that it is the amended provision which would apply to the present case. 
“What iSjhowevcr, contended on behalf of the respondent is that the only issue before 
an Income-tax Officer in every case being the assessment for a particular year and 
no other year, the direction or finding contemplated by the second proviso which' 
the Appellate Authority could make must necessarily be limited to that year alone. 
The alternative contention is that if the second proviso is so construed as to permit 
of a direction or finding being made with respect to any other year, it is ukra vires 
being violative of Article 14 of the Constitution. It was further contended that 
•since the amount in this case is below one lakli of rupees, the second proviso will not 
apply. 

. As regards the last point we may advert to our judgment delivered today in 
JC. C. Thomas, First Income-tax Officer, Bombay v. Vasant Hirdlal Shah^, 
in which we have negatived a similar contention. For the reasons 
£iven there, we reject tlie argument of learned Counsel for the respondent. Coming 
,to the first contention of the respondent, it is no doubt true that the whole scheme 
of the Income-tax Act is to confine the assessment pursuant to the notice given 
under section 22 to a particular year and particular year alone and in the proceeding 
before him he is bound to confine himself to the Income of that year. If income in 
previous years has escaped assessment, he has no power to bring it to assessment 
.■along with the income of a subsequent year. The only pow'cr which he has for 
bringing such income to assessment is to resort to the provisions of section 34 (1) 
and issue a separate notice with respect to it to the assessce and the 
Appellate Assistant Commissioner of Income-tax hearing an appeal from an 
order of assessment mad^c by the Income-tax Officer is in no better position in this 
’ matter than the Income-tax Officer, All that is perfectly true. But the question 
which we have to consider is w'hcthcr the wide language employed by the Legislature 
in enacting the second proviso should not be given its natural meaning. This 
proviso removes the bar of limitation enacted by section 34 (1) and its first two 
provisos not only with respect to the asscssee but with respect to “ any person ” 
in certain circumstances. No doubt this Court has recently held in 5. C. 

'■ Frashar and another v. Vasantsen Dwarkadas and others”, tliat the proviso in so 
far as it removes the bar of limitation with respect to persons other than 
the asscssee, is invalid as it infringes the provisions of Article 14 of the 
Constitution. That, however, is a question apart ; what we have to consider is the 
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legislative intent, and for ascertaining it, it is legitimate to look also at that part 
of the enactment which has been held to be invalid. By permitting the Appellate- 
Authority to make a finding or give a direction with respwt to a person other than 
the assessee the Legislature has made it abundantly clear that for bringing escaped 
income to assessment the bar of limitation would not apply provided there is'’a finding 
or direction of the Appellate Authority that a particular item of income had escaped 
assessment and may, therefore, be brought to assessment. Under the operative- 
portion of section 34 (1), the Income-tax Officer is empowered to give notice to an 
assessee in respect of escaped assessment. He can issue such notice under clause (a) 
thereof where income has escaped assessment due to any conduct on the part of the 
assessee and in such a case he can issue a notice at any time. Certain restrictions- 
however, have been placed upon his power by the first proviso to sub-section {l)of 
section 34, one of which is the period of limitation of eight years with respect to 
income of less than a lakh of rupees. The second pfoviso to sub-section (3) is a 
proviso to the whole of section 34 and would consequently apply to a case failing 
under section 34 (!) (c). The restrictions placed by the enacting provisions of 
section 34 (3) would not, as made clear in the second proviso, apply to such a case- 
Thus, the proviso in terms says that when a notice is issued under section 34 (1) (c), 
no question of limitation would arise when such notice is issued in pursuance of a 
direction or finding of an Appellate Authority. Since the proceeding in pursuance- 
of a notice under section 34 is necessarily independent of the assessment proceedings 
under section 22 with respect to a particular year, the proviso in question need not 
be so inte^reted as to be limited to a direction made by the AppeDate Authority 
while dealing with an appeal for that particular year. The fact that certain income- 
has escaped assessment may come to the notice of an Appellate Authority in any 
case and it clearly appears to be the intention of the Legislature to require an Income- 
tax Officer to take cognizance of it in the circumstances stated in the pro\iso. 

It is, however, contended that the power of the Appellate Authority to make a; 
’^direction or finding in any appeal before it is confined to matters specified in section 31 
and that upon a proper construction of that provision, a direction or finding with 
respect to income of any particular year other than the one with respect to which 
there is an appeal before it, cannot be competenttymade by the Appellate Authority. 
In support of this contention reliance is placed upon the decisions in Kamlapat 
Motilal v. Iiicome-lax Officer cntd another^, Hiralal AnirillaJ Shah v. K. C. Thomas. 
Income-tax Officer, Bombay-; Ft. Haiarilalv. Income-tax Officer, Dist. 11, Kanjncr-, 
Brindabaii Chandra Basak v. Income-tax Officer*. In the first of these cases the 
learned Judges have obser\'ed : 

“ In our opinion the poveeis of the Appellate Tribunal under section 33 (4) are limited to the 
passingofsuchorrferasitthinksfittoniakeinthe proceedings which are then before it on appeal, 
and in our judgment it has no power under this section to pass an order or ©ve directions niih re- 
ference to Uie proceedings of an earlier year which are concluded.” ‘ 

We may point out that section 33 (4) only refers to a Ending or direction made 
by an Appellate Authority and does not itself confer any power on an Appellate 
Authority to make a finding or direction. Indeed, section 34 deals with entirely 
a different aspect, that of empowering an Income-tax Officer to bring to assessment 
escaped income, and has no concern with the powers of an Appellate Authority. 
The provision which deals with the powers of an Appellate Authority is section 31 
and it is with that provision that we must concern ourselves primarily. The next 
case is pot strictlj" relevant to this point. But the third one which is again a decision 
of the Allahabad High Court has proceeded to construe section 31 of the Act and 
we, therefore, have to consider it. After observing the scope of the orders which 
can be passed by the Appellate Authority under section 31 the learned Judges have 
obser\'ed : 
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“ Tlie veo^ fact that the Appellate Assistant Commissioner of Income-tax. when making an 
order under section 31, is dealing with an appeal filed by an assessce in respect of an assessment order 
indicates the scope of his jurisdiction to give findings and to make consequential orders. The various 
orders, which an Appellate Assistant Commissioner of Income-tax can make, are detailed in sec- 
tion 31 (3) though there is no detailed provision about the findings which he can record. It appears 
to us, however, that, from the very nature of the jurisdiction which an Appellate Assistant Com- 
missioner of Income-tax exercises, it must follow that his power of recording findings is limited to 
matters which he is called upon to decide when passing an order in appeal in conformity with the 
details laid dov/n in section 31 (3). Any order passed by him, which is beyond the scope of section 
31 (3), would be an order without jurisdiction and, similarly, any finding recorded by him, which is 
not necessarj' for the purpose of making an order covered by section 3 1 (3), would be a finding with- 
out jurisdiction. Further, when applying the second proviso to section 34 (3) of the Income-ta.x 
Act, the Income-tax OSicer is only competent to take into account orders which arc in conformity 
with the provisions of section 31 (3) and findings which are necessary for passing those orders. 
Orders, which are outside the scope of section 31 (3) or findings which are not at all necessary for 
making such orders, cannot be taken into account by the Income-tax OflBcer for the purpose relying 
on the second proviso to section 34 (3) which we are now considering.” (P. 271). 

The learned Judges have proceeded to hold that the word “ finding ” must be 
given the same meaning as that in the Code of Civil Procedure, that is, a decision of 
the Court. In other words, they seem to hold that a finding means only the final 
conclusion in the case. In support of this conclusion they placed reliance upon 
5. C. Prashar v. Vasantsai Dwarkadas'^. i 

Section 31 (3) of the Act confers certain express powers upon the Appellate 
Authority, one of which is to ‘ confirm, reduce, enhance or annul the assessment.’ 
This power can be exercised only after the Appellate Authority arrives at some 
conclusions on facts. Thus, if an assesses wants to be e.xonerated from tax with 
respect to a particular item of income and sets out the grounds on which he bases 
his claim for exoneration the Appellate Authority has to consider them and arrive 
at its findings with regard to them before it can reduce or annul the assessment. It 
would follow, therefore, that the power to confirm, reduce, enhance or annul an 
assessment is implicit in the power of giving findings on the grounds on which a 
claim is made for one or the other of these results by the Department or the assessee. 
No express mention of such power was required in section 31 (3). When an appeal 
is before an Appellate Authority the whole matter is at large before it and, therefore, 
when a specific case is put before it by an assessee it has both the power as well as 
the duty to give its finding thereon. The ground given by the assessee for 
claiming a reduction or annulment of assessment may well be that the income upon 
^Yhich he has been assessed was not earned in the accounting period of thd year to 
which the assessment pertains but in respect of a specified earlier or later year. The 
Appellate Authority is entitled to go into the whole question and come to a finding 
one way or the other, whether the income was earned in the year in which it was 
alleged by the assessee to have been earned or in the year with respect to which he 
has'bcen assessed by the Income-tax Officer. To give a finding on this question would 
be obligatory upon the Appellate Authority and his duty to give a finding must 
ncccssanly be referable to tlie provisions of section 31 (3). We cannot accept the 
view of the Allahabad High Court that the word “ finding " occurring in section 34(3) 
is susceptible of only one meaning, and that is that ascertainable from the Code of 
Civil Procedure. The finding of a tribunal is its conclusion on a point agitated before 
it and for a conclusion to amotmt to a finding it is not necessary that it should be 
the final and ultimate conclusion. Wc arc, therefore, unable to accept the view taken 
by the Allahabad High Court. • Tnc last mentioned case does not decide the matter 
finally. But tliere the learned Judges have c.xprcsscd a preference for the view taken 
by the Allahabad High Court as against that taken by the Madras High Court in 
K. Simratfmndlv, Additional Income-tax Officer, Ootacamimd-. In that case a similar 
argument to that urged before us and before the Allaliabad High Court was advanced. 
Dealing with it the learned Judges have observed : 

•• To support this artrutnont no auU^oritj- was dted and it appears to cs to be completeiy un- 
tenable. When an assessieect is made and either the Department or the assessee appeals, the vv hole 


1 . (1955) 29 I.T.R. S57 .- .A.I.R- 1956 Bom- 2. (1559) 2 ?,LL.J. IE? : li.R. (1959) 

530. 592. 
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matter wpidd be before Assistant Commissioner, and no express provisions would be necessary 
to enable him to give directions in respect of a matter already before Wm. This would apply aim 
to the Commissioner and the Income-tax Appellate TiibunaL” (P. 47). 

They then explained the reason for an express provision like the one contained 
in section 34 (3) by saying that it was necessary to have such provision so as to enable 
the Income-tax Officer to take action in pursuance of a finding recorded or direction 
given by an Appellate Authority. Finally they observed ; 

" To construe the proviso in the manner in which Mr. Subbaraya Aiyar invited us to do would 
be to make that proviso otiose.” 

With these observations we concur. This decision has been followed by the 
Bombay High Court in General Construction and Supply Co. v. Income-tax Officer 
<8fA) C Ward, Bombay'^-. 

The same High Court has reaffirmed the view taken in SimratJmull’s Case- 
in A. S. Kliader Ismailv. Income-tax Officer, Salem^, and held that the word “ find- 
ing ” in the proviso to section, 34 (3) must be given a wide significance so as to include 
not only findings necessary for the disposal of the appeal but also findings which 
are incidental to it and would include its conclusion as to whether the income in 
question in the appeal was not received during the year to which the appeal relates. 
Upon this view the Hi^ Court held that if in pursuance of such a finding, the Income- 
tax Officer proceeds to investigate afresh as to in which year the income was received, 
the action of the Income-tax Officer would still be the result of or the logical conse- 
quence of the finding arrived at for the purpose of the disposal of the appeal and the 
proviso to section 34 (3) would apply to such a case. The view taken by the High 
Court is in our judgment correct. 

Thus in our view upon a construction of the relevant provisions we have no 
•doubt that the notice was not in contravention of the provisions of section 34 of the 
Income-tax Act and could not be quashed on that ground. 

The question then remains whether the second proviso below section 34 (3) 
is bad as offending Article 14 of the Constitution. In support of this contention 
reliance is placed by Mr. Bishan Narain for the respondent on the decisions of 
this Court in SuraJ Mall Moliata & Co. v. A. V. Vinvanatha Sastri and another^, 
and S. C. Fraslmr and another Vasantsen Dwarkadas and others^. In the first 
case it was held that both section 34 of the Income-tax Act and sub-section (4) of 
section 5 of the Taxation on Income (Investigation Commission) Act, 1947, deal with 
all persons who have similar characteristics and similar properties, that the procedure 
prescribed in the latter Act is substantially more prejudicid and more drastic to the 
assessee the procedure under the former Act and that therefore, sub-section (4) 
of section 5 of the former Act in so far as it affects the persons proceeded against 
thereunder is void as offending the provisions of Article 14 of the Constitution. On 
the analogy of this case learned Counsel contends that the second proviso to section 
34 (3) enabling a notice to issue only to an assessee in respect of escaped income 
without limit of time on the ground that an Appellate Authority has made a finding 
or direction in the proceeding before it makes a discrimination against such an 
assessee because it does not lift the bar of limitation with regard to other assessees, 
similarly situate, but with regard to whom no finding has been made or direction 
given^by an Appellate Authority. No doubt, persons whose income have escaped 
assessment, and the fact that they have escaped assessment has not been discovered 
till after the lapse of eight years from the year in which they could have been assessed 
to tax on such income can be placed in one class. But surely it does not follow that 
even in that class there can be no further classification. The Legislature in enacting 
the particular provision has made a further or a sub-classification by putting under 
one head those whose assessments have come up for scrutiny before an Appellate 
Authority and with respect to whose escaped assessment a judicial finding or dircc- 

1. {1962)44I.T.R. 16. 

2. 0959) 2 M.L.J. 189 :I.L.R. (1959) 

Mad. 592. 


3. (1963)47I.T.R.16. 

4. 1954 S.CJ. 611. 

5.. (1963) 1 1.TJ. 519 : (1963) 1 S.CX 6S7. 
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tion is made by the Appellate Authority and under another head other assessees 
whose escaped income was not detected by the Appellate Authority and with respect 
to which no judicial finding or direction was, therefore made by such authority. 
There is a real difference between the two categories of assessees. Trima facie 
there is reasonable basis for the sub-classification and the grounds on which it is 
made, that is, discovery by a higher Income-tax Authority and a judicial finding or 
direction made with respect to the fact by it. These grounds have a rational relation- 
ship with the object which was intended to be acWeved by the law. that is, ,to 
detect and bring to assessment the escaped income. {See for example A. Thangal 
Kimjii Musaliar v. M. Venkitachalam Potti and another^, where a further classifica- 
tion of war profiteers into those who had evaded substantial amount of income-tax 
and those whose evasion was not of a substantial amount was upheld). We can find 
nothing in the decision upon which reliance is placed which runs counter to our view. 
On the other hand we find ample support from the decision in Balaji v. Income-tax 
Officer, Special Investigation Circle-, where it has been pointed out that the two 
tests of permissible classification under Article 14 {a) are that the classification must 
be founded on an intelligible differentia and (5) that the differentia must be reasonably 
connected with the object of the legislation, and that where they are satisfied by a 
statute, it does not violate Article 14 of the Constitution. As regards the other 
decision relied upon, it is sufficient to point out that the majority of the learned 
Judges have only struck down that part of the proviso which enables a notice to 
issue “ to any person ” on the ground that it is violative of Article 14. The precise 
question which we have before us does not appear to have been the subject of decision 
in the case. We are, therefore, unable to accept the contention of learned Counsel. 

For the foregoing reasons we allow the appeal and quash the writ of certiorari 
issued by the High Court. It may be mentioned that in the absence of a stay of 
proceedings by the High Court the Income-tax Officer has actually made an assess- 
ment in pursuance of the impugned notice. That assessment will stand unless it is 
modified or annulled in any proceeding permitted by law. Costs of the appeal 
and the petition before the High Court wiU be borne by the respondent. 

Order of the court In view of the judgment of the majority, the appeal 
fails and is dismissed with costs. 

V. B. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present : — ^B.P. Sinha, Chief Justice, P.B. Gajendkagadkak. K.N. IVanchoo, 
K.C. Das Gupta and J.C. Sh.ah. JJ. 

Messrs. Pioneer Tradcis and another . . Petitioners* 


The Chief Controller of Imports and Exports, Pondicherr}- 

and otltcrs (In all the Petitions). . . Respondents. 

Cc’sUtLikn cf India, (1950), Article 32 — Petition vrder — Gecemrxnt cf India tekirg over edninistretien 
cf Po-dic^criy — &te-sicn cf Sea Customs Act (VIII cf 1878) end Ir-torts end Experts (Cc-drsl) Act (XVIII cf 
1947) fy r~:ificeticn SJi.O. Xo. 3315 — Cc-fisccikn end pcnslt^ lezded cn goods cn a misamstruciin of pare. 6 of 
S.R.O. .^F. 3315 ijr Autlcritics — Petition to quash prccccdings end for dirtciicn cf refund — Petition under Artiste 
32 rot rurl-Jamaile. 

Tlic summary of the victrt of Judcrcs vho constituted the majority in the Ujjar-diaPs case A.I.R. 
1962S.C. 1621 sras that v-herc an order of assessment is made by an authority svith jurisdiction 
under a taxing statute uhidi is irJea circs, it is not open to challenge as repugnant to Article 19 (1) (g) 
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on thesole ground thatit is based on amisconstnictionofaprovisioa ofthe Act or of a notiScatioa 
issued thereunder and the validity of Such an order cannot be questioned in a petition tmdcr .Article 32 
of the Cbnstitution, though it may be open to question such an order on appeal or in revision in case 
the statute provides for t&t remedy or by a petition under Articles 226 and 227 of the Constitution 
in appropriate cases. 

The decision of the Supreme Court in the case of Af/s. UtAxtsbI Imports Agerxp, (1961) 1 S.C.R. 
305 tras not based on the ground that the appropriate authority who confiscate the goods lacked 
inherent jurisdiction to do so. The decision, in substance, proccede on the ground that in exercising 
thesaidjurisdiction, the authority had misconstrued S.R.O. No. 3315. The question as to whethera 
v.Tit petition under Article 32 can lie on that ground ssas not raised before the Court and has not 
been considered. 

Theobservationihadeby Kapur, J., in the case of CToiaaici, A.I.R. 1962 S.G. 1621 t^t the case 
ofAf/i. Umrrrscl Imports Agerjj, (1961) I S.C.R. 305 affotds an instance ofsvant of jurisdiction to na 
transactions which the law excludes from the taxing pmvers of the authority levjdng the tax is 
not very accurate. 

Similarly, it may be added that the inclusion'ofthe said decision in thelist of judgments cited by 
Das, J., which, in his opinion, illustrated categories of cases where executive authorities lave acted 
without jurisdiction, is also not justified. Since the point about the competence ofthe tmt petition 
was not raised or considered in the case of Mfs. Umversal Imports Agerjy, (1961) I S.C.R. 395 it 

would not be accurate or cotrecttoholdthatthatdecisionturnedonthcabsenceofjurisdictioa ofthe 
appropriate authority. It is well known that after the decision of the Court in the case of KeJosh 

J\cih V. Stale efUPP., .A.I.R. 1957 S.C. 790 some svritpetitions were entertained on thegroundthatthe 
jurisdiction ofthe Coiut imder .Aticle 32 could be invoked even if a tribunal exercising quasi-judicial 
authority had misconstrued the law under which it purported to act . Hasdng r^ard to the decision 
ofthe Special Bench in I/uuTdiiii’s cerr A.IiR. 1962 S.C. 1621 these precedents have noiv lost their 
validitj-. 

S.R.O. No. 3315 applied the Sea Customs -Act and certain other Acts to the French Establishments, 
including Pondicheny, and para. 6 in particular is similar to a repealing and saving provision to be 
found in an Act which repeals and re-enacts an earlier enactment. It wnuld therefore be not im- 
proper to read para. 6, as i fit ssas incorporated in each one ofthe twcnty-tsro Acts which were extendro 
to the French Establi sh ments by S.R.O. No. 3315.Theconstructionthcrcforeofixira.6 of the S.ILO. 

which must be deemed to have been inserted in each one ofthe Acts mentioned in the Schedule 
trould be a construction ofthe Sea Customs Act itself. Therefore, an interpretation ofpara. 6 ^^me 
S.R.O. which must be deemed to have been inserted in the Sea Customs Act in place of original 
section 2 would be an interpretation ofthe Sea Customs Act. The CollectorofCustomshad inhCTcat 
jurisdittion to deal with this matter and the only attack on his order and on the suhsequent orders 
passed in appeal and revision is that they misconstrued the provisions ofpara. 6 ofthe SJI.O. 

Ifthe petitioners only raise the claim based on the press communique that they had placed fi^ 
orders before August 15, 1954, their claim has been n^tived on facts and there is no reason to dii.cr 
irom the conclusion ofthe Collector on the facts. On the other han d, ifthe petitioners seem to teve 
raised the case which they arc nots- raising on the basis of Af/r. Umxmdl Imports Agmifs ease (1961) 
1 S.C JI. 305 before the Board, the Board must be deemed to have turned doisu that claim ruid tMt 
could onlybeon the basis ofthe misconstruction ofpara. 6 ofSJ1..0. No. 3315. The case Aoe fore 
is noiv put fonrard on behalf ofthe petitioners would be absolutely analogous to the position in 
UjjsmbB?s case A.I.R. 1962 S. C. 1621. 

Das Gupta, j . — The substance ofthe matter is that the Collector assumed jurishetion the 

viess' that the Customs Act applied to these cases; i f the importations were on the basis of con^cts 

concluded before 1st November 1954. The Sea Customs Act docs not hoivcver apply to these cases. 
fore, the Collector acted without jurisdiction and the fact that the assumption of jurisdiction was baOT 
on the_ Collector’s wrong decision, does not change that position. The writ petitions would thcracre 
bemaintainablCjifthepctitionercansatisfytheCourtthattheimportationswere madeon the basis 
of contracts concluded before 1st Nos'embo’ 1954. 

Petitions under Article 32 ol the Constitution of India for enforcement of 
Pundamental Rights. 

X.C. ChalUTjee,Szc.iox Ad\'or:aX& {R. Ganapalhy Iyer, .Advocate and G. Gopalo 
/rrtfAnan, Advocate of - 41 / 5 . Gagral c? Go., with him), for Petitioneis (In all the 
Petitions) 

G.K. Daphiar;, Solicitor-General of India, {BJi.L. Iyengar and R. H. Dhehar, 
Advocates, with him), for Respondents (In all the Petitions). 

The Court delivered the following Judgments. 

Wanckoo, J. (on behalf of the majority). — These twentj’-nme petitions under 

Article 32 of the Constitution raise common questions and will be dc^t with together. 
They have been filed by two firms svho obtained paltnles to cany on business in Pondi- 
cherry' in Septemebr, 1954, for the first time. As the &cts in all the pctitlo.ns atc 
similar, we shall only give the facts generally to tmderstand the questions raised 
before ns. The two films, it may be mentioned, did not carry on any business^ la 
Pondicherry before September 1954, when they got z.palenlt each and the proprietor 
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of one of them is a resident of Ne\v Delhi \\ hilc tlic proprietor of the oUier is a i csident 
of Bomoay. 

The administration of Pondiclierr)' was taken over by the Union of India from 
« rst November, 1954. Before tlrat Pondicherry wzs under the administration of the 
Government of France and was a free port. Import into Pondicherry' was thus not 
subject to any restriction, except with regard to certain goods with w'hich \\c are 
not eoncemed in the prsent petitions. Any merchant desiring to carry on business 
in the territory ofPoi dicherry had hoAvcver to obtain apalente before he could do so. 
These patenles tvere of five kinds one of tvhich was a patente authorising the trader to 
cany on the business of import of goods other than those which rvere under restriction . 
Though the importers were entitled by virtue of the patenle to import goods subject 
to certain restrictions, this right could only be exercised by securing foreign exchange 
which was subject to certain limitations and w'as controlled by the Department of 
Economic Aflfairs at Pondicherry. There were two ways in w'hich foreign exchange 
could be aciiuired, namely, (i) at the official rate through the Department of Econo- 
mic Affairs, or (ii) in the open market at such rate as might be available ; and both 
these tvays were considered valid before ist November, 1954. Further there used 
to be authorisations for the purpose of importa nd tire authorisations indicated the 
limit within which foreign exchange could be acquired eitlrer at the offii.ial rate or 
through the open market. 

The petitioners’ case is that though the palenlcs svcrc secured in September, 
3954, order's for import were placed before 15th August, J954. Thereafter after 
nudtor isations had been obtained from tire French Authorities, foreign exchange 
vs’as acquired in tire open market for the purpose of financing the import. There 
were in all twenty-nine transactioits Dy the two firms, which arc the subject-matter 
oftlrese petitions, and in certain cases advances \verepaid, the balance being payable 
by means of bills of exchange drawn on “documents against payment” basis. 
But though tire orders w'ere placed before 151!! August, 1954 and necessary foreign 
e.xchange had also b.cn secured in the open market later, shipments could not be 
made because of an unexpected dock strike in England and on the Continent and 
nlso for want of shipping sjrace, and therefore most of tire consignments on the 
basis cf tire trventy-ninc orders rvere shipped after ist November, 1954, and only 
three corrsigiiments out of twxnty-ninc could be shipped in October, 1954, tlrat is 
before tire administration ol Pondicherry was taken over by the Governmen t of India . 
The goods in all tlicse cases arrived at Pondicherry after 1st November, 1954. .In 
the meantime die administration of Pondicherry was taken over by the Government 
of India from i st November, 1 954, in pursuance of an agreement between the Govern- 
ment of India and the. Government of France, and two notifications were issued by 
the Government of India, namely, S.R.Os. Nos. 3314 and 3315. By S.R.O. 
No. 3315, which was made under section 4 of the Foreign Jurisdiction Act, No. 
NEk’II of 1947, the Sea Customs Act, 1878, the Reserve Bank of India Act, 1934, 
the Imports and Exports (Control) Act, 1947, the Foreign Exchange Reflation 
Act, 1947, and the Indian Tariff Art, 1934, were e.xtended to Pondicherry. 
Tliis S.R.O. contained a s.aving clause whtcli laid doivn that : — 

“ Unless otherwise spcci.illy provided in the Schedulc,aU lat« in force in the French Establisliments 
•immediately before tbc commencement of this Order, which correspond to the enactments specified in 
the Sdicdule, siiall cease to have effect, save as respects things done or omitted to be done before such 
commencement. ” 

As a corscqucncc of these two S.R.Os. a Press Communique was issued by tire Govem- 
mentef India on ist November, 1954, explaining the effect of tlicsc notifications, in 
W'hich it iv.'is suited that imports into and exports fiom the French Establisluncnts 
ivoi'ld be regulated in accordance with the provisions of the Imports and Exports 
(Control) .'Vet, 1947. It was further stated drat as regards orders placed outside the 
Est.ablishmcnts and finalised through grant of a licence by competent Frencb Auilio- 
rrlits in accordance w'itli the laws and regulations in force prior to rst November, 
1054, Liccncc-holdcis w'cre adinscd to apply to llic Controller of Imports and Ex- 
ports for valid.arion of lircuccs held by them. Licence-holders were further advised 
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not to anange for shipment of goods until 'die licences held by them had been vali- 
dated by the Controller of Imports and Exports. In vietv of this Press Communique 
the petitioners tried to stop shipment until the authorisations held by them were 
validated by the Chief Controller of Imports and Exports, Pondicherr)\ But their 
suppliers told them that this cordd not be done, as the goods tvere in the course or 
shipment and it was too late to stop the shipment. The petitioners then applied 
for vaUdation of the authorisations, but the Chief Controller of Imports and Exports, 
Pcndicbeny, refused to validate them. The petitioner’s case is that this refusal 
tvas aroitrary. Eventually, hen the goods arrived at Pondicherry after ist Novem- 
ber, 1954, the petitioners approached die Collector of Customs at Pondicherry to 
permit clearance of the goods. Thej" were not however allot\ed to clear them,, 
and notices ivere issued to them to show cause why the goods should not be forfeited 
on the ground that the import had been made in contravention of the Sports 
and Exports (Control) Act, 1947 and the Sea Customs Act, 1878. The petitioners 
thereupon showed cause and their case was that orders had been placed before 
15th August, 1954 and the imports had beer: made striedy in accordance with the 
latv in force in Pondicherry’ before ist November, 1954 and therefore could not be- 
said to be unauthorised. The Collector of Customs hots'ever refused to accept 
this explanation and ordered confiscation Oi the goods, and in the alternative rm- 
postd penalties for clearing them. These penalties amounted to over Rs. 64,0:0 
in the case of one of the firms and over Rs. 96,000 in the case of the other firm. 
There were then appeals by the petitioners before the Central Board of Revenue 
against the orders imposing penalties. These appeak were dismissed, though the 
penalty was reduced to over Rs. 35,000 in the case of one firm and Rs. 60,000 in 
the case of the other firm. The petitioners then went in revision to the Govern- 
ment of India but their revisions w'ere rejected on 23rd January, 1957* appears 
that the petitioners paid the penalty though the date is not clear fi-orn the petitions 
and cleared the goods. The petitioners were apparently satisfied with the omcis 
passed against them for they took no steps to go to Court after the revisions bad been 
dismissed by the Government of India in January, 1957, though they say that mey 
have been making representations to the Giovemmtnt of India in that behalf wthem 
any effect and that the last communication from the Government of India was rccei' - 
ed by them in this connection in August, 1961. 

In the meantime certain importers of Pondicherry’ filed petitions in this Court 
in 1959 challenging the order of confiscation and the altematis'e order rmposing 
pen^ties on them by the Collector of Customs, Pondicherry in somewhat sum 
circumstances: (see Mjs. Universal Imports Agency and another v. The Chirf Control 
of Imports and Exports and others^. Those petitions were decided on 23rd .A.ugust, 

■ 1 960 and this Court held that in view of paia.. 6 of S.R.O. No. 3315, already mfet re ^ 
to, which saved the effect of all laws in force in the French Establishments immediate > 
before the commencement of the Order even though those laws were repealed by the 
Order , -with respect to things done or omitted to be done before such commencement, 
the authorisations granted by the French authorities before 1st November, 1954 ’ 
for import ivere sufficient to protect the goods imported on the basis of those aumo- 
rrsations -whether the exchange \^as secured officially or from the open market, 
from the operation of the Imports and Exports (Control) Act, 194?’ nnd odiCT 
provisions to the same effect. This view was taken on the ground that para.* 
saved “ things done ” before ist November, 1954 aod as’ firm contracts had been 
entered into and authorisations granted before ist November, 1954, tltc subsequen 
arrival of goods in Pondicherry after ist November, 1954, as the consequmce ot 
the contracts and the authorisations was a “ thing done ” under para. 6 of S-R- • 

3315- It -was held that the words “ things dene ” must be reasonably interprets 

and if so interpreted tlicy not only meant things done but ako the legal coiisequcns 
floising therefrom. Consequently, it was held tirat the imported goods rn tno. 
cases were not liable to confiscation under the Imports and Exports (Control; 


I» {19615 1 S.aR. 305. 
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Act and similar previsions of any othei lasv, as firm contracts had been made before 
1st November, 1954, and exebarge had been arranged cither ofEcially or through 
the open market in full or in part rmder authorisations granted by the French 
Government, and the subsequent import after ist November, 1954, rvas a conse- 
quence of these things which had been done before ist November, 1954 and was 
therefore protected by para. 6. In the result the penalty collected was ordered to- 
be refiinded. 

This decision rvas given in August, 1960 and it seems that after this decision, 
the petitioners wTote to the Goverrrment of India in September. 1960 for refund 
of penalties in their cases also; they were informed in February, igbr that no refund 
could be made. The petitioners seem to have ssritten again to the Government of 
India in June, 1961 and to this the Government of India gave a final reply in August, 
ig6i. Tlieieafter the present writ petitions wcni filed in October,. 1961. The 
petitioners rely on the decision of this Court in Messrs. Universal Import Agency^, and 
contend that they are entitled to refund of penalty* as llrett cases are exactly similar 
to the case of Messrs. Universal Import Agency^. They pray for a svrit, order or direc- 
tion in the nature of certiorari quashing the orders resulting in the imposition of' 
penalty beginning with the orders of the Collector of Customs, Pondicherry and 
ending svith those, of the Government of India in revision and also for a direction 
itqttiring the respondents to refund to the petitioners the sum realised as penalty'. 

The petitions have been opposed on behalf of the Union of India on a number 
of gtoimds. It is hots'ever unnecessary' for vs to detail all the grounds raised on 
behalf of the Union of India in view' of an objection that has been taken to the main- 
tainability of these petitions based on the decision of this Court in Srnt. Ujjambai v.. 
The Stale of Uttar Pradesh and another'. \Vc shall therefore refer only to such parts 
of the countcr-afiidavit filed on behalf of the Union of India as will suSice to ex- 
plain the preliminary' objection raised on its behalf. 

The Union’s case is that the talks for the de facto transfer of the Frcnch-Indiaa 
Establislimcnts to the Government of India were resumed in August, 1954, and 
that as a rcault of these talks, an agreement dated 20th October, 1954, betss'cen 
the Government of India and the Go'v'emment of France for the settlement of tire, 
question of the future of the French Establbhments in India was arrived at. Pur- 
suant to this agreement the administration of the French Establishments (including 
Pondicherry) was transferred to the Government of India from isi November, 
1954. In ccnsequencc, the Government of India promulgated tsvo orders, namely, 
S.R.O3. 3314 and 3315 of 30th October, 1954,10 cemo into fore; from ist Nos ember, 
1954. Tire first of tlrcse orders was known as tire Frcncn Establishments (Adminis- 
traiinn) Order tvlrile the second order was knew'n as the French Establishments 
(Applications of Laws' Order, 1954, by which the ^^ea Customs Act, 1878 ind the 
Imports and Exports (Control) Act 1947 and certain other Acts were made appli- 
cable to the said settlements. Seme persons including the petitioners who had’ 
no business in Pondicherry from before mala fdt tvi'h intent to defeat the laws in 
fcrcc in 'he Indian Univ'n which were legally to be extended to the French Escablish- 
menis when their admin istraticn tvas taken over by the Government of India, 
managed <0 procure some colcurablc documents on the strength of tvhich they 
claimed that they had placed fiira orders W'iih foreign firms for import cf gccds 
which w'erc restricted under the Indian Import Contrcl Rcgulati. ns. After the 
Government of India had rpplird S.R.Os. 3314 and 3315 to the French Establish- 
mcnis and taken o'er their administration from ist November, 1954. a pres? com- 
munique was issued on isr Notember, 1054, xbat orders pKteed outside the French 
Estabiisitments and finalised through z grant cf licence by the competent French 
Authorities in accordance with tiie laws and rcgulaticns in force prior to i si November, 
1954, shculd be got talidated by the Conticllcr of Imports and E.xports appointed 
for Pondicherry. Further, the liccncc-hold.rs w'crc tdvised not to arrange for 
shipment? cf good? until the licences held by them were validated. Later on 5Th 
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Januarj', 1955, the Union of India iSiUed another press communique in vic\v of 
certain representations received on ihe basis, of Article 17 of the Tndo-French 
Agreement and the public tvas infermed that imports of goods against open market 
transactions after ist November, 1954, would be treated as unauthorised. But 
having regard to the hai dship likely to be caused to genuine importerr who had placed 
■orders in purst ance of their noimal trading operations against which goods were 
in the normal course shipped by the suppliers prior to the date of mera.ti, the Col- 
lector of Customs, Pondicherrj', rvas being authorised to accord certain concessions 
to geniine importers. One of these concessions tvas that goods shipped before 
ist November,. 1954, but ordered befoie i^xh August, 1954, would be cleared with- 
out penaltv irrespective of origin and value. The petitioners tried to take advanta.ee 
of this concession and therefore tried to show before the Collector of Customs, 
Pondicherry’, that they had placed firm orders before 15th August, 1954, though 
shipments could only be made in three cases before ist November, 1954, and were 
delay’ed in others because of dock strike in England and in Continental countries. 
This case was scrutinised by the Collector of Customs and he pointed out in his 
■order that though the orders for these goods are said to have been placed before 
15th August, 1954, the tivo firms could only start functioning in Pondicherry from 
the month of September in which month they' had obtained patente for conducting 
business there legally’. The Collector also pointed out that in the ordinary’ couKe 
of business, commitments were not made without entering into correspondence with 
the suppliers regarding the prices, terms of payment etc., but in tliese cases, the 
petitioners produced no such correspondence. It was also foimd that the petitioners 
had not done any’ business of this kind even in the Indian Union before this. The 
Collector therefore held that it had not been proved that the goods had in fact been 
ordered before 15th August, 1954 and tlierefore ordered their confiscation and 
imposed penalty' in lieu thereof. The appeals of the petitioners to the Central 
Board of Rev'enue failed except to the extent tliat the penalty’ was reduced. The 
Board’s order was silent on the point whether the goods had in fact been ordered 
before 15th August, 1954. But the Board held tliat as the goods were imported 
without licence at a time tvhen a licence, was required for their import, the 
appeal must fail. The petitioners then went in revision to the Government of 
India but failed there also. 

The preliminary’ objection is that the orders imposing penalty' are quasi-judicial 
orders passed by a coinpetent autliority having jurisdiction imder a. taxing statute. 
It is not the case of the petitioners that the statute under which the orders had becti 
made read with S.R.O. 3315 of 1954 is in any way’ ultra vires. The sole basts of 
these petitions is that para. 6 of S.R.O. 3315 has been misconstrued by the autho- 
rities concerned and thus a penalty’ has been le\’ied which could not be levied ifpara. 

■6 had not been misconstrued. The petitioners therefore question the validity of 
the order imposing penalty based on a misconstruction of para. 6 of S.R.O. 33*5 
■of 1954 and this they cannot do by petition under Article 32, wliatever other reme- 
dies they might have against such an order, in view of the decision of this Court in 
UjjambaVs casc"^. It is therefore contended on behalf of the Union of India thj^ 
these petitions under Article 32 of the Constitution are not maintainable and sliou.a 
be dismissed on this ground alone. 

In reply it is submitted on behalf of the petitioners that UjjambaVs case\ Goes 
not apply in the circumstances of these petitions. It is not seriously disputed that 
the orders imposing penalty’ were quasi-judicial orders; but it is urged that ihrsc 
orders were passed without jurisdiction and infringe the fundamental right of the 
petitioners under -Article 19 (i) {f) and Article 19 (i) (g) and would be Hab.e to 
challenge by petition under Article 32 and the actual decision in UjjambaVs case 
will be not applicable. _ ' 

It is therefore necessary’ to consider the effect of the decision in UjjambaVs care . 
That case tvas heard by a Bench of seven learned Judges of this Court, and tlie nr.a 
decision was by’ a majority of five to two. The follo^ving two questions came up 
for decision in that case ; — 
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to cnalle^e as repu gnan t to ArticIe_I9 (i) (^), on the sole ground that it is based on a misconstruction 
efa provtsion of the Act or of a notification issued thereunder ? 

2. Can the validity of such an order he oucstioned in a petition under .Article 32 of the Consti- 
tution r" 

As v,tas pointed out by Das, J., in that case, the ttvo questions tvere inter-connected 
and sutet^tiaJIy related to one matter, namely, “ is the validitt- of an order made 
tvith jurisdiction under an Act which is infre vires and good law in all respects, or a 
not^cation properly issued thereunder, liable to be questioned in a petition under 
Article 32 of the Constitution on the sole ground that the provisions of the Act. or 
the terms of the notification issued thereunder, have been misconstrued?" It 
v.^ not disputed in that case that where the statute or a provision thereof is vltra 
rrires, any action taken under such tillra vires provision by a quasi-judicial authority 
■ivhich violates or threatens to violate a fundamental right does give rise to a ques- 
tion of enforcement of that right and a petition under Article 32 of the Constitution 
will Lie. Further, it was not disputed that when the assessing authority sought 
to tax a transaction the taxation of which came v/ithin the constitutional prohibi- 
tion, the violation of fundamental right must be taken to have been established 
and such cases were treated as on a par with those cases where the provision itself 
was ullrc vires. It was also not disputed that where the statute was intra vires but 
the action taken under it was ivithout inherent jurisdiction, a petition under Article 32 
would lie. Finally, it was also disputed in that case that where the action taken is 
procedurally vllra vires, the case is assimilated to a case of an action taken without 
inherent jurisdiction and would be open to challenge by a petition imdcr -\rticle 
32. The controverty' was “ what is die position with regard to an order made by 
a quasi-judicial authority in the undoubted exercise of its jurisdiction in pursuance 
■of a profusion of lav/ which is admittedly intra vires?" It was in that connection 
Avhere the authority has inherent jurisdiction to decide the matter and the lav/ under 
which it proceeds is intra vires that the question arose whether the decision of such an 
authority could be challenged by a petition under Article 32 on the sole ground 
that it was based on a misconstruction of the provision of law or of the notification 
properly issued thereunder. Five of the learned Judges composing the Bench 
anS'.s-crcd both the questions raised in that case in the negative. Das, J held as 
follotvs : — ^ 

*' As. ordo' ofassessmest made by an authority usder a taxing statute tsUicb is setri: zzrt: ^.d in 
■tte undoubted exercise ofi ts jurisdiction cannot be cballenged on the sole ground that it is pasted pn a 
misconstruction of a provision of the .Act or of 2 notification issued thereunder. Xor can the validity 
•of such an order he questioned in a petition under .Article 32 of the Constitution. " 

Elapur, J., held as follows : — 

“ If the statute and its constitutionality is not challenged then every part of it is constitutionaliy 
valid including the provisions authorising the levying of a tax and the mode and procedure for ayess- 
ment and appeals etc. .A determination o fa question fay a Sales Tax Officer acting ^vi^hin hlsjurndic- 
tica must be equally valid and legal. In such a case an erroneous construction, assuming it is enro- 

recRa. is in respect, ofa matter which thestatutchas ^vci the authority complete jurisdiction to dcc’.de. 
The decision is thercfcrc a valid act irrespective of its being erroneous. 

“ .An order of assessment passed by a quasi-judicial tribunal under a statute uhich is e.Vrj ziris 
cannot be equated v.-ith an assessment order passed fay that tribunal under an cd-a ri/sf statute even 
though crrcnecus. The former being without authority of law is wholly unauthorised and has no 
eadstenccin law and therefore the order is an infringement of fundament a I rights under .Article 19 T) 
(/} and (x) and can be challenged under Article 32. The latter is not unconstitutiornl and ha< the 
protecticn of law being uaderthe audiority of a valid law and therefore it doesnot infrirg'- any 
ftmdamcntal right and cannot be impngned under .Article S2. " 

Sarkar, J., agreed with .Das and Kapur, JJ. 

Hidayatullalt. J., held as follows : — 

“ But ‘xsTicrc 15 trtade validly and in cenfomsity wth the risrhtsand the oruerr 

ertrcrctnc it acts with jurisdiction, other CGnsldcmtitjns arise. If.in the course of his duties, he hz% to 
constTue'prcvtsicn? of Jaw and miscarries, it gis*es a right of appeal and revision, vhcrc rcch lie ^.d 
in other apprepriate cases, resert can be had to the provisions of Articles 226 and 227 of the Cenrtitu- 
tion. and the matter breupht before this Court hy further appeal. This is became cve^'^erreneous 
<!eci 5 :cn dees not give rise to a breach offundamcntal Every right of appeal crre%‘:s:cn carnet 
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DC said to merge in the enforcement offundamental rights. Such errors can only be corrected by the 
jjrocessesofappeals and revisions. Article 32 does not, as already state^ confer an appellate or rwi- 
sional jurisdiction on this Court, and if thelaw is valid and the decision with jurisdiction, the protectioc- 
of Article 265 is no t destroyed. There is only one exception to this, and it lies within extremely narrow 
limits. That exception also bears upon jurialiction, where by a nusconstruction the State Officer or 
a quasi-judicial tribunal embaris upon an action wholly outside the pale of the law he is cnforcing.- 
If, in those circumstances, his action constitutes a breach offundamental rights, then a petition under 
Article 32 may lie. ” 

Mudholkar, J., sumroarised his conclusions as below : — 

“ 1 . The question of enforcement of a fimdamental right will arise if a tax is assessed imder a- 
law which is (c) void under Article 13 or (6) is ultra rirei the Constitution, or (c) where it is subordinate- 
legislation, it is vltra tires the law tmder which it is made or inconsistent with any other law in force. 

2. .A similar question will also arise if the tax is assessed and or levied by an authority ( 0 ) other 
than the one empowered to do so under the taxing law or [b) in violation of the procedure prescribed, 
by the law or (c) in colourable exercise of the powers conferred by the law. 

3. Ko fundamental right is breached and consequently no question of enforcing a fundamental 
right arises where a tax is assessed and levied bms fids by a competent authority under a valid law bw 
following the procedure laid down by that law, even though it be based upon an enoneotis construc- 
tion of thelaw except when by reason of the construction placed upon thelaw a taxis assessed, 
and levied which is b^'ond the competence of the Legislature or is violative ofthe provisions of Part 
HI or ofany other provisions ofthe Constitutions. 

4. -A mere misconstruction of a provision oflaw docs not render the decision ofa qMsi-judidat 
tribunal void (as being beyond its jurisiiction). It is a good and valid decision in law until and unless 
it is corrected in the appropriate manner. So long as that decision stands, despite its being erroneous, 
it must be regarded as one authorised by law and where, imder such a decision a person is held liable 
to pay a tax that person cannot treat the decision as a nullity and contend that what is d em a n ded of 
him is something which is not authorised by law. The position would be the same even thou^ 

a proper construction, the law under which the decision was given did not authorise such a levy. ” 

Mudholkar, J., therefore agreed with Das, J., and was of the view that the two ques- 
tions rnust be answered in the negative. 

The other two learned Judges, Subba Rao and Ayyangar, JJ., took the contrary- 
view. They were of the view that there could be no valid distinction between an 
order passed by an authority without jurisdiction, in the sense that the authority is 
not duly constituted under the Act or that it has inherent vs'ant of jurisdiction, and a 
tvTong order passed by the authority on a misconstruction of the relevant provisions- 
of the Act; in either case if the order affects a fundamental right it will be open to . 
challenge by petition imder Article 32 on the grotmd that by a vvTong construction, a 
fundament^ right either under Article 19 (i) ( J") or under Artidc 19 (1) (s) 
violated. 

It will be seen from the above summary of the views of the learned Judges who- 
constituted the majority that, though the reasons given for coming to their con- 
clusion were slightly different they were all agreed that where an order of assessment 
is made by an authority with jurisdiction under a taxing statute which is infra vires 
it is not open to challenge as repugnant to Article 19 (i) (g) on the sole ground that 
it is based on a misconstruction of a provision of the Act or of a notification i^ed 
thereunder and the validity of such an order cannot be questioned in a petition 
under Article 32 of the Constitution though it may be open to question such an 
order on appeal or in rev'ision in case the statute provides for that remedy or by a 
petition under Articles 226 and 227 in appropriate cases. 

The contention on behalf of the Union is that the orders in the present cases 
are orders of an authority with jurisdiction acting quasi-judicially and even if they 
are based on a misconstruction of para. 6 of S.R.O. 3315 they will not be open to 
challenge by petition imder Article 32 of the Constitution, whatever other remedies 
the petitioners might have against them. It is urged that in principle there is 
no difference betiveen an order of assessment under a taxing statute and an ojdcr 
of confiscation, with an alternative penalty, for both arc orders of a quasi-judicjal 
authority' under a taxing statute which is infra vires; and if orders arc p^ed with 
jurisdiction in cither case they will not be open to challenge under Article 32 on 
tlie sole ground that they are passed on a misconstruction of a provision of an Act 
or a notification issued thereunder. 
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It has not been disputed that the order of a customs authority imposing confisca- 
tion and penalties under section 167 (8) of the Sea Customs Act, (No. \ail of 1878) 
is quasi-judicial and the customs authority has the duty to act judicially in deciding 
the question of confiscation and penalty; (sec Leo Roy Frey v. The Superintendent. Dis- 
irict Jail, AmriisarK But it is urged on behalf of the petitioners that the ordc’rs in 
this case %vere passed %s-ithout inherent jurisdiction and would thus be- open to 
•challenge and in this connection reliance was placed on theobsem'ations of Kapur, J-, 
in Ujembai’s case-, in connection with tlie decision n the case of Messrs. Universal 
Imports Agenqy^. Kapur J. obsen,'cd with respect to this decision that “ in any 
case this is an instance of want of jurisdiction to tax transactions which the law 
excludes from the taxing powers of the authority Ie\ying the tax ”, though he pointed 
out further that the question of the applicability of Article 32 to quasi-judicial deter- 
minations was not raised in that case. IVith respect, it may be pointed out that as 
the question of the applicability of Article 32 to quasi-judicial determinations was 
not raised at all in the case o[ Messrs. Universal Imports Agency,^ the Court had no 
occasion to consider the question whether the authority in that case had inherent 
jurisdiction to decide the matter. Tlie majority judgment on which the petitioners 
rely has nowhere considered the question whether the authority in that case suffered 
from inherent lack of jurisdiction when it decided to confiscate the goods imported 
and le\y penalties in the alternative. All that the learned counsel for the petitioners 
could draw our attention to was a sentence in the inajority judgment to the following 
-effect : 

“ tVe would, therefore, hold that paragraph 6 of the Order saves the transactions entered into by 
the petitioners and that the respondents had no right to confiscate their goods on the ground that they 
were imported without 1 iccnce. ” 

It is urged that tshen the majority said tliat thcauthorides had no right to confiscate 
the goods, it was meant that they had no inherent jurisdiction to do so. As we 
read the majority judgment, however, we do not find any warrant for coming to 
the conclusion tliat it w-as decided in that case that the authorities in that case 
had no inherent jurisdiction to confiscate the goods or impose penalties in lieu 
thereof. It is true that it wms said in the majority- judgment that the respondents 
had no right to confiscate the goods but that was because just before in that very 
sentence it was hdd that para. 6 of the Order saved the transactions. Therefore 
As'hen the majority* in that case said that the authorities had no right to confiscate the 
goods, all that was meant was that the authorities had misconstrued para. 6 
and so confiscated the goods, but that on a correct Construction of para. 6 they could 
not do so. It cannot therefore be said that tlie majority decision in that case ts*as 
based on lack of inherent jurisdiction. The petitioners therefore cannot get out 
of the decision in Ujjambei’sease-, on the ground that the authorities who consficated 
tlie goods and levied penalties in the alternative in tlie present cases had no inherent 
jurisdiction to do so. 

As we have just indicated, the decision of this Court in the case of Messrs. 
Universal Imports Agemy^, was not based on tlie ground that the appropriate authority* 
who confiscated the goods lacked inlicrcnt jurisdiction to do so. The decision, in 
substance, proceeded on the ground that in axercising the said jurisdiction, the 
authority* had misconstrued S.R.O. 3315. Tlie question as to whether a writ peti- 
tion under .Article 32 can lie on that ground i\*as not raised before the Court and has 
not been considered. Tiicrcforc, it seems to us, witli respect, that the observation 
made by Kapur, J., in tlie case of Ujjambai-^ that the decision in the case of d^kssrs. 
Universal Imports Agemy^, affords an instance of want of jurisdiction to tax transactions 
tvhich the law excludes from the taxing poivers of tlic authority* lev%*ing the tax, is 
not vcr\- accurate. Similarly, it may be added that the inclusion of the said decision 
in the list of judgments cited by Das, J., ivhich, in his opinion, illustrated categories 
of cases ivhcre executive authorities have acted w*ithout jurisdiction, is also not justifi- 
fied. Since the point about the competence of the -writ petidon w*as not raised or 
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considered in the case of Messrs. Universal Imports Agency'^-, it -would not be accurate or 
correct to hold that that decision turned on the absence of jurisdiction of the appro- 
priate authority. It is ^vell known that after the decision of the Court in the case of 
Kailash Xath v. State of U.P.f, some writ petitions were entertained on the ground 
that the jurisdiction of the Court under Article 32 could be invoked even if a tribunal 
exercising quasi-judicial authority had misconstrued the law' under -^rhich it pur- 
ported to act. Having regard to the decision of the Special Bench in the case of 
UJjambaU, these precedents have now lost their validity. 

Then -we come to the question whether this is a case of misconstruction of a 
provision of the law -which is intra vires by an authority acting under a taxing statute. 
It is contended on behalf of the petitioners that the taxing statute in this case was 
the Sea Customs Act and the misconstruction, if any, would be of para. 6 of S.R.O. 
3315. This in our opinion is not correct. The Sea Customs Act -was applied to 
Pondicherrj'by S.R. 0 . 3315. This S.R.O. has six paragraphs. The first paragraph 
gives the name of the S.R.O. and the date from -which it %vill come into force. The 
second paragraph defines -ivhat are “ French Establishments ” to which the S.R.O. 
was applicable. The third paragraph laj'S do-vsn that certain Acts mentioned in 
the Schedule -which are t<venty-two in number would apply to the French Establish- 
ments subject to certain conditions which' are not material. Sub-paragraph (2) 
of-para. 3 applies all rules -under the various enactments in the Schedule to the French 
Establishments. Paragraph 4 lays down how references in any enactment, notifi- 
cation, rule, order or regiilation applied to the French Establishments have to be 
construed. Par^raph 5 gives po-wer to any Court, tribunal or authority required 
or empowered to enforce in the French Establishments any enactment specified in 
tlie Schedule to construe the enactment with such alterations, not affecting the 
substance, as may be necessary or proper. Then comes para. 6 w'hich ^ve have 
already set out. It will be seen therefore that S.R.O. 3315 applied the Sea Customs 
Act and certain other Acts to tlie French Establishments, including Pondichenyv 
and para. 6 in particular is similar to a repealing and sa\dng provision to be found in 
an Act which repeals and re-enacts an earlier enactment. It \s’ould therefore be 
not improper to read para 6, as if it -was incorporated in each one of the nventy- 
tivo Acts which -is'ere extended to the French Establishments by S.R.O. 33 t 5 - 
The construction therefore of para. G of the S.R.Q. ivhich must be deemed to have 
Been inserted in each one of the Acts mentioned in Schedule would be a construc- 
tion of the Sea Customs Act itself. Original section 2 in th^Customs Act provided 
for repeal of earlier enactments and for saving, (though it no longer exists in the 
Act as it ivas repealed by the Repealing Act No. 1 of 1938). In effect, therefore, 
para. 6 of tlie S.R.O. would take the place of original section 2 of the Sea Customs 
Act. Therefore, an interpretation of para. 6 of the S.R.O. -which must be deemed 
to have been inserted in the Sea Customs Act in place of original section 2 would 
be an interpretation of the Sea Customs Act. So the contention that Ujjamiai’s 
case^ docs not apply, for there has been no misconstruction of any of the provisions 
of the Sea Customs Act has no force. It may be added tliat it is not disputed in 
this case that the Collector of Customs had inherent jurisdiction to deal -with tliis 
matter and the only attack on his order and on the subsequent orders passed m 
appeal and revision is that they misconstrue the provisions of para. 6 of the S.R.O. 

Finally, it is urged that there was in fact no misconstruction, of the pro-visions 
of para. 6 of S.R.O. 3315 in these cases and Ujjambai's case^, will not apply to these 
petitions. - Literally speaking, it may be correct to say that there is-as no actual 
misconstruction of para. 6 of S.R.O. 3315 in these cases by the Collector of Customs. 
IVhat had liappened was, as Ave have already indicated, that the petitioners tried 
to bring their case before him ivithin the terms of the Press Communique of 5th 
January', 1955, by is-hich certain concessions iverc extended to genuine importers. 
They therefore tried to prove that they had placed firm orders before 15th August^ 

1 954 and had also provided for foreign exchange to the extent necessary after rccciv_ 
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ing authorisatioip and that three of the consignments had been shipped before the 
1st of November while the other tvventy-six could not be shipped before that date 
for reasons beyond their control. The petitioners thus ■ivanted to take advantao-e 
of the concessions in the Press Communique. They do not seem to have raised 
before the Collector of Customs the question that even if they had not placed the 
orders before rsth August, they would still be entitled to the benefit of para. 6 of 
S.R. 0 . 33 J5 if they had placed the orders before ist November, 1954 and had receiv- 
ed authorisations from the French Authorities before ist November, 1954 and had 
made arrangements to the extent necessary for foreign e.xchange either through 
official channels or through open market. The Collector considered the case 
put forward by the petitioners namely, that they had placed firm orders before 
15th August, 1954 and held, for reasons wnich we have already indicated, that 
that could not be true. The Collector therefore refused to give the petitioners the 
benefit of the Press Communique. In the circumstances the Collector could not 
proceed further to consider that even if the orders ^v•cre placed after 15th August, 
the petitioners would be protected by para. 6 of the S.R.O. 3315. 

The Board in appeal hotre\'er did not rest its decision on this. It held that 
as the goods were actually imported after ist November, 1954, when licence res- 
trictions were actually in force, the goods would be liable to confiscation as imported 
tvithout licence. This decision, in effect, refused to give the benefit of para. 6 oF 
S.R.O. 3315 to the petitioners and to that extent the paragraph can by implications 
be said to have been misconstrued by the Board. 

This matter can therefore be looked at in two tvays. If it is held that the 
petitioners rested their case on only the ground that they had placed the orders 
for import before 15th August, 1954 and were thus entitled to the benefit of the 
press communique, the finding of the Collector to the effect that he tvas not pre- 
pared to believe that case for three reasons given by him cannot be said to justify a 
prayer for a wit because it is a finding of fact; and a tsTit cannot issue even if the 
said finding is erroneous. If, therefore, that was aU that tvas raised by the peti- 
tioners before the autliorities concerned, and tlie authorities concerned have fotmd 
against the petitioners on the main question of fact involved in their contentions 
btforc them, it cannot be said that ^e authorities \rere wrong in the view tlicv- 
took for the reasons given by them and there would therefore be no question of any 
interference under Article 32. Further, if a petition under Article 32 is not inain- 
tainable when a provision of laiv is misconstrued, it would be much less maintain- 
able -^vhen there is a mistake of fact though as we have indicated already, it cannot 
be said in this case that the Collector was wrong in his conclusion on the facts. 

The petitioners' case, as put forward in this Court, is that even if firm orders 
\rerc not placed before 15th August, 1954, they were entitled to take admntagc of 
the judgment of this Court in Alessrs. Universal Imports Agencj s case\ if they had 
placed orders after obtaining the patenlcs in September and had received authorisa- 
tions and had arrans^ed for foreign exchange to the extent necessary before ist 
November. 1054. Ifthis is the case of the petitioners, now, and they -want to suc- 
ceed on it' it'must be hdd that the Board by implication negatived it in appeal. 
This could only be done by a misconstruction of para. 6 of S.R.O. 33 ^ 5 ; 
paragraph had" been rightly construed, as held by this Court in Alessrs Vrn^rrsal 
Imtoris Agency' s cese^, tho goods would not have been confiscated. 

Therefore, the position is this. If the petitioners only raise the claim based 
on the press communique that they had placed firm orders bc.orc .Augusi, 1954, 
their claim has been negatived on facts and wc sec no reason to diner from the con- 
clusion of the Collector on the fhets. On the other hand, if the petitioners seem 
TO have raised die case whic'n thev arc now raising 'oeforc us on tnc basis oi Alessrs. 
Urdversal Im/'crls Acer.cfs cese^, before the Board, the Board must dc deemed to 
have tumcd^dowTi that claim and that could only be on the basis of the misconstrue- 
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tion of para. 6 of S.R.O. 3315. The case therefore thatis now putforward on behalf 
of the petitioners before us would be absolutely analogous to the position in UjjambaVs 
case?-. In that case the assessing authority acting with jurisdiction upon a mis- 
construction of a statute which -was inha vires or a notification properly issued there- 
under assessed the tax and it -was held that such an assessment cannot be impugned 
as repugnant to Article 19 (i) (jj and (g) on the sole ^oimd that it was bas^ on a 
misconstruction of a provision of the Act and the validity of such an order cannot be 
questioned in a petition under Article 32. In the present case, a similar quasi- 
judicial authority i.e., the Board acting judicially -tvithin its jurisdiction must be dee- 
med to have turned down by implication the contention raised on the basis of para. 6 
of S R.O. 3315 by the petitioners before it and this could only be done on the mis- 
construction of that paragraph in view of the decision in Alessrs. Universal Imports 
Agency’s case^. The petitioners ho\vever cannot question the validity of those 
orders by petition rmder Article 32 of the Constitution, for the Act imder which 
the orders were passed read -with S.R.O.' 3315 is not assailed as ultra vires and 
the only ground on which it is said that a fundamental right has been violated is 
that there has been by implication a misconstruction of para. 6 of S.R.O. 3315 by 
the Board. In that view the decision in Ujjambai’s case^, will apply with full force 
to the present petitions. IVe therefore hold that the validity of the orders im- 
pugned carmot be questioned in a petition under Article 32 of the Constitution. 
The petitions are hereby dismissed with costs — one set of hearing costs. 

Das Gupta, J . — In sixteen petitions under Article 32 of the Constitution the peti- 
tioner, a merchant carrydng on business under the name and style, Messrs. Eastern 
Overseas (Pondicherry), seeks relief against the orders by which the Collector of 
Customs purporting to act under section 167 (8) of the Sea Customs Act read with 
section 3 (2) of the Imports and Exports Control Act, 1947, directed confiscation of 
goods which he had imported into Pondicheny, at the same time giving him op- 
tion to pay in lieu of confiscation, fines aggregating in all the sixteen cases to 
Rs. 96,400. The appeals against these orders to the Central Board of Revenue ^^•erc 
xmsuccessful except that the penalty of the fine payable ^vas reduced to a total sum 
of Rs. 60,235. The petitioners then moved the Government of India for revision 
■of these orders but the revision applications were rejected. 

Shortly stated, the petitioner's case is that in all the sixteen cases he had con- 
cluded, before ist November, 1954, firm contracts with foreign suppliers for supply 
of these goods by shipment to Pondicheny' and it was on these contracts tliat the 
goods in question were imported by him. By the date the goods reached Pondicherry 
the Sea Customs Act had become applicable to Pondicheny, as a result of an order 
made by the Government of India on 30th October, 1954 — tlie S.R.O. No. 3315. 
This order was made under section 4 of the Foreign Jurisdiction Act, 1947, in pur- 
suance of the Indo-French Agreement under which the administration of Pondi- 
cherry was vested with the Government of India from ist November, 1954. 
Para. 6 of tliat order howe\"er contained a saving clause. By reason of that the Sea 
Customs Act did not apply to the imports made by him. That paragraph is in 
these words : — 

“ Unless othenrise specifically provided in the Schedule, all laws in force in the French 
Establbhmcnts immediately before the commencement of the order, -vvhich correspond to enactments 

2 >ccificd in the Schedule, shall cease to have eficct, save as respect things done, or omitted to be 
one before such commencement.” 

It was held by this Court in Universal Imports Agency v. The Chief Controller of 
Imports & Exports-, that importations of goods into Pondicherrt' after ist November, 
I954i would have the benefit of this saving clause, if the importation is in pursuance 
of a contract concluded prior to ist November, 1954. The petitioner bases his case 
on the latv as settled by this Court in the case mentioned above and contends that 
^ the Sea Customs Act was not applicable to the importations of the goods, in these 
sixteen cases, the importations being in pursuance of contracts concluded before 
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rst November, I 954 > the orders of confiscation of his property and the orders of 
penalty made upon him were illegal. There has thus been by these orders an in- 
vasion of the petitioner’s fundamental right under Article 19 (i) (/) of the Constitu- 
tion and for the protection of that right these petitions have liecn made. 

The respondent contends that tlic basis of the petitioner’s case that the 
importations were in pursuance of a contract concluded before 1st November, 
1954, has not been established. Apart from this defence on merits, a preliminary 
objection is raised at the hearing on the authority of the decision of this 
Court in Smi. Ujjam Bai v. The State of U. P. & Others^, that a 
petition under Article 32 docs not lie. The argument is that the 
order of confiscation and penalty has been made by an authority under a statute 
v.’hich is intra vires and in the undoubted exercise of its jurisdiction. The validity 
of such an order cannot therefore be called in question in a petition under Article 32 
of the Constitution even though the authority may have misconstrued tlie provisions 
of para. 6 of S.R.O. 3315. 

In resisting the preliminary objection Mr. N.C. Chatterjee has argued on behalf 
of the petitioner that all these 16 cases arc cases of a quasi-judicial authority acting 
without jurisdiction and so, the decision in Ujjam Bai’s case^, far from creating 
any difficulty in the way of the issue of a writ, definitely helps the petitioner. It 
is not disputed that in deciding the preliminary objection the Court has to proceed 
on the basis that the petitioner’s allegations about the importations having been 
made on the basis of contracts concluded before 1st November, 1954, arc correct. 
The necessary consequence of this fact, it is argued, is that the Sea Customs Act 
would not apply to these cases of importations and consequently the Collector of 
Customs, an officer, who derives his jurisdiction from the Sea Customs Act, ss'ould 
have no jurisdiction to make any order in respect of them. In my opinion, there 
is considerable force in the argument and the preliminary objection raised on behalf 
of the Respondent should fail. 

The majority decision in Ujjam BaPs case^ is clear authority for the 
proposition, that an order of confiscation or penalty made by an authority under a 
statutor>' provision which is intra vires cannot be questioned in a petition under 
Article 32 of the Constitution on the ground that it has been passed under a mis- 
construction of the provision of law, proA'ided the order is made “ in the undoubted 
exercise of its jurisdiction.” Ujjam Bat's case^ also appears however, to be equally 
clear authority for the proposition that 

•' if a quasi judicial authority acts without jurisdiction or Avrongly assumes jurisdiction b>’ 
committing an error as to a collateral fact and the resultant action threatens or violates a fi nda- 
mcntal right the qixstion of enforcement of that right arises and a .petition under Article 32 
will lie.” 

This proposition has been recently reiterated by a Bench of five judges of this Court 
in The State Trading Corporation of India v. The State of Mysore & another-. 
In that case also an objection was raised on the authority of Ujjam Bai's case'^ to the 
■maintainability of writ petitions under Article 32 of the Constitution. Repelling 
the objection, Sarkar, J., speaking for the Court observed : — 

“It was ho'l^•c^•c^ said that the petitions were incompetent in view of our decision in UJjert Bci v. 
.Stele cf Uttar Pradesh^ inasmudi as the Taxing OfHccrs under the Mysore .Acts had jurisdiction to decide 
whether a particular sale >>"35 an intcr-State sale or not and any error committed by them as a quasi- 
judicial tribunal in exercise of such jurisdiction did not offend any fimdamcntal right. But we 
think that that case is clearly distinguishable. Das, J., there stated that “ if a quasi-judicial authority 
acts srithout jurisdiction or wrongly assumes jurisdiction by committing an error as to a collateral fact 
and the resultant action threatens or \-iolatcs a fundamental right, the question of enforcement of that 
right arises and a petition under Article 32 Xsilllic. " He also said that where a statute is irlra tires 
but the action taken is without jurisdiction, then a petition under -Article 32 would be competent. 
Tltat is the case here. Tliere is no dispute that the taxing ofneer had no jurisdiction to tax intcr-Statc 
sales, there being a constitutional prohibition against a State taxing them. He could not give himself 
jurisdiction to do so by deciding a collateral fact ssrongly. That is what he seem.s to ha\x done here. 
Tltercrorc, we think the decision in t'iim: EcTsCcset is not applicable to the present case and the 
petitions arc fully competent.*' 
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It is hardly necessary to cite any further authority for the proposition that an inferior 
tribunal cannot give to itself jurisdiction by deciding a collateral fact wongly. I 
shall only refer to the decision in Rex v. Shoreditch Assessment Committee^, where the 
matter ^vas discussed in picturesque language thus: 

“ No tribunal of interior jurisdiction can by its own decision finally decide on the question 

of the existence or cxtdit of such jurisdiction ; a Court 

with jurisdiction confined to the city of London cannot extend such jurisdiction by finding as a 
fact that Piccadilly Circus is in the ward of Chepe.” 

\\^at has happened in the cases now before us is. that the Collector who has 
jurisdiction only in cases coming under the Sea Customs Act has assumed jurisdic- 
tion, on a wrong finding that the Sea Customs Act applies to these cases, even 
though in law it does not. 

There is no escape from the conclusion that on .the authority of this Court’s 
decision in Messrs. Universal Imports Agency & Another v. The Chief Controller of Imports 
and Exports^, the Sea Customs Act will not apply and the law formerly in force in 
the French Establishments, immediately before ist November, 1954, would apply, 
in respect of all importations into Pondicherry made on the basis of contracts con- 
cluded before ist November, 1954. On the assumption which,* as already stated, 
mxist be made in considering the preliminary objection, that the importations in 
these cases were made on the basis of contracts concluded before ist November, 
1954, the irresistible conclusion is that the Sea Customs Act had no application to 
these cases. It necessarily follow's that the Collector of Customs had, on the above 
assumption of facts, no jurisdiction to make any order in respect of these. The 
fact that the Collector of Customs thought, in exercising his fimctions as a quasi- 
judicial authority, that the Sea Customs Act did apply cannot possibly affect this 
question. 

It appears that before the Collector the petitioner did not seek to make the 
case which he now' wants to make, viz., that the contract for supply of the goods 
was made in all these cases before ist November, 1954. Before the Collector the 
petitioner’s case was that the contracts in all the cases had been concluded before 
15th August, 1954. The Collector came to the conclusion that this case, viz., that 
the contracts had been concluded before 15th August, 1954, had not been established. 
It w'as in that view that he made the orders of confiscation with an option to pay 
penalty instead. It seems probable that in the.appeak before the Ctaitral Board 
of Revenue and the revisional applications before the Government of India also 
the petitioner’s case was that the contracts had been concluded before 15th August, 
1954, and the case that the contracts w'ere concluded before ist November, 1954, was 
not pleaded. The Member, Central Board ofRevenue, in disposing of the appeals 
recorded his view that it was not in doubt that the goods in question w'ere imported 
into Pondicherr)' at a time when a licence w'as required for their import and that 
the appellant did not have such a licence. In that view he affirmed the Collector’s 
orders with a modification that the fine in lieu of confiscation be reduced. The 
Gkivemment of India also found no reason to interfere \vith the orders passed by 
the Central Board of Revenue. 

These facts can however make no difference to the position in law' that if in 
fact the importations were made on the basis of contracts concluded before ist 
November, 1954, the Sea Customs Act would not apply and the Collector or the 
Central Board ofRevenue w'ould have no jurisdiction to make any order of confisca- 
tion or penalty. ^Vhere an authority whether judicial or quasi-judicial, has in 
law no jurisdiction to make an order the omission by a party to raise before the 
authority the relev’ant facts for deciding that question cannot clothe it -^vith jurist 
diction. 

The substance of the matter is that the Collector assumed jurisdiction on tlie 
view that the Sea Customs Act applied to these cases : if the importations ^vcre on 
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the basis of contracts concluded before ist November, 1954 — as v.'c have assumed — 
the Sea Customs Act does not however apply to these cases. Therefore, the Col- 
lector acted without jurisdiction and the fact that the assumption of jurisdiction 
s^as based on the Collector’s ■v%Tong decision, does not change that position. Thc- 
writ petitions would therefore be maintainable, if the petitioner can satisfy the 
Court that the importations were made on the basis of contracts concluded before 
ist November, 1954- I svould therefore reject the preliminarj' objection. 

IrVlien the UrAvirscl Irr.poTts Agerjy Cese^, was decided by this Court, no objec- 
tion to the maintainabilit}’ of the writ petition ivas raised; and consequently the 
Court had not to consider the question whether the action taken by the Collector of 
Customs v.'as with or ivithout jurisdiction. So long as hotvever the la'vv as laid 
by the majority judgment in that case remains good law, wc must hold that the Sea 
Customs Act would not apply to imports in these cases also if they were made on 
the basis of contracts concluded before ist November, 1954, and as explained above,, 
that in my opinion compels the conclusion that the Collector of Customs acted with- 
out jurisdiction, if the imports were on the basis of contracts concluded before 
iSt November, 1954. 

It may be mentioned here in this connection thatS.K. Das, J., in his judgment 
in Ujjzrr. Bel’s CCS!- referred to the decision of this Court in Ur.iccTsal Itrporis Agerjj- 
V. CiAtf Ccr.lrallcT qf Iir-boris end Experts'^, as a case where a quasi-judicial authorit jr 
has acted without jurisdiction. Kapur, J., has also referred to this case and said 

“ in any case, this is an mstince of want of jurisdiction to tax transactions which the law 
cxdnda from the taxing pc-,sers of the authority Inyiag the tax.” 

Coming now to the merits of the petitions, I need only state that the materials 
that have been produced by the petitioner are by no means sufficient to establish, 
the case that the contracts in these set'cral cases were concluded before ist November, 
1054. Mr. Cnatteijce prayed to the Court for an opportunity to adduce further 
documentary e%*idcnce to convince us of the truth of the petitioner's case on this 
point. I might perhaps have been inclined to grant this 'prayer. No useful pur- 
pose tvill howc%-cr be served by my discussing that question, or the materials already 
on the record, as ray learned brethem, having come ot a conclusion that the pre- 
liminary objection should succeed, have not considered the merits of the petition- 

The position is exactly similar in the other thirteen petitions filed by M/s. 
Pioneer Traders which were heard along with the petitions already discussed and 
my conclusion in regard to those petitions is also the same. 

The Order of the Court was made by 

SirAc, C.j. — In accordance tvith the judgment of the majority of the Court, 
the petitions arc dismissed with costs. There will be one set of hearing costs. 

V.S. Pciiiians dismissed. 
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Pcrshotam Lai v. Madanlal, A.IJl. 1959 Punj 145 and Amolak v. Statt, A.I.R. 1961 Raj. 220 
approved. Darga Prasad Khosla v. The Stale of U.P., A.I.R. 1959 All. 744 ; Lai Bihari v. Stale, A.IJt. 
1962 All. 251 ; Jabir Singh v. MaWian Singh, A.I.R. 1958 All. 364 ; Badullah v. State, A.I.R. 1961 All. 
397 and Stale of Bombay v. Premdas Snkrildas Gadhewal Koshti, A.I.R. I960 Bom. 483, overruled. 

It cannot be said that in a trial -with a jury the Sessions Judge can have no opportunity to record 
in his judgment a finding of the kind required by section 479-A (1) and give his reasons for that finding. 
It is necessary for him to record a short judgment cither accepting or rejecting the verdict of the jury. 
In either case he gets an opportunity of recording the kind of finding which is required by section 479-A 
p). For considering the applicability of section 479-A (1) what has to be borne in mind is that in a 
jury trial it is possible for the judge to come to a conclusion that the statement made at the trial is false. 
If he comes to that conclusion then he has no option but to proceed under section 479-A, Criminal 
Procedure Code. 

Committal proceedings are a stage of the judicial proceedings before the Sessions Judge. ISTicre 
false evidence is given before the ommitting Magistrate by a person who was later examined at the 
trial, the evidence given by him before the Committing Magistrate cannot properly be said to 
iavc been given in an independent proceeding. Even when the Session Judge is unable to say 
which of the tivo contradictory statements (that before the Committing Magistrate and that before 
the Sessions Coiurt) is false or even where he is of opinion that the statement before the Committing 
Magistrate is false it is for him and him alone to act under section 479-A (1). Where the Sessions 
Judge has failed to follow the procedure laid down under section 479-A the prosecution cannot 
be sustained on the basis that the complaint was made after following the procedure laid down 
in sections 476 to 479 of the Code of Criminal Procedure. 

Appeal by Special Leave from the Judgment and Order dated the i8th January, 
igSi, of the Bombay High Court in Criminal Revision Application No. 91 of 1961 
{•By State) Converted from Criminal Appeal No. 1131 of i960. 

Miss Kapila and Y. Kumar, Advocates, for Appellant. 

D.R. Prem, Senior Advocate; R. H. Dhebar and R. ff. Sachthey, Advocates, 
•with him, for Respondent. 

The Judgment of the Court was delivered by 

Mudholkar,J . — In this appeal by Special Leave from the judgment of the Bombay 
High Court the question which arises for consideration is whether the Chief Presi- 
dency Magistrate, Bombay, could not take cognizance of a complaint against the 
appellant for an offence under section 1 93, Indian Penal Code, because the Additional 
Sessions Judge, Bombay, who filed that complaint had failed to follow the procedure 
laid down in section 47g-A of the Code of Criminal Procedure. 

The appellant was a witness for the prosecution at the trial of one Rafique 
Ahmed before the Additional Sessions Judge, Greater Bombay, for offences of 
murder and abetment of murder, along with two other persons. When the appel- 
lant had been examined as a witneess before the Committing Magistrate he deposed 
that in his presence Rafique Ahmed had stabbed the deceased Chand while he was 
running away. When, however, he was examined at the trial before the Court of 
Sessions three months latter the appellant stated that while he was standing on the 
threshold of his house he saw Rafique Ahmed and his nvo associates coming from 
the direction of the Muhammaden burial ground. According to him one of them 
had a dagger while the others had only sticks with them. He, however, did not 
see anything more because, as his children were frightened, he closed the door and 
remained inside. He disclaimed knowledge of what happened subsequently and 
in cross-e.'camination stated that it was not true that he acutally saw Rafique Ahmed 
stabbing the deceased. 

In his charge to the jury the learned Additional Sessions Judge who tried the 
■case has brought out the fact that the appellant had made two widely divergent 
statements in regard to a certain part of the incident. The jury, after considering 
the entire evidence, returned a verdict of not guilty against Rafique Ahmcd_ in 
respect of the offence under section 302, Indian Penal Code, but found him guilty 
•under section 304, First Part. It also found the other two accused persons guilty 
imder section 304, First Part read with section 109, Indian Penal Code. /Mtcr tlic 
trial was over the learned Additional Sessions Judge came to the conclusion that 
-proceedings should be taken against the appellant for intentionally giving false 
•evidence. He, therefore, recorded a separate order -which runs thus,: 
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“I direct that Registry, Sessions Court for Greater Bombay shouJd take necessary stens 
ftr prosecu^n of witness Shabir Hussein Bholu for the offence of prejury in view of his deposition 
Wore the Committing Magistrate and his deposition in this Court, both of which are on oath 
but are at variance tvith each other. ” 

In pursuance of this order a notice was issued against the appellant requiring 
him to show cause why he should not be prosecuted under section 193, Indian Penal 
Code, for making contradictor}' statements regarding the same incident. In pur- 
suance of that notice the appellant appeared before the Additional Sessions Judge 
and his counsel submitted that the contradictor}' statements were ascribable to the 
fact that the appellant was illiterate and that his mind was in a state of confusion. 
These contentions were rejected by the Additional Sessions Judge tv-ho made the 
notice absolute and ordered the complaint to be filed. Accordingly a complaint 
svas filed under his signature before the Chief Presidency, Magistrate, Bombay. 
The statements which were regarded by him as contradictor}' were also set out in 
that complaint. 

At the trial of the appellant before the Chief Presidency Magistrate an objection 
was raised on his behalf that the provisions of section 479-A, Code of Criminal 
Procedure had not been complied w'ith by the Additional Sessions Judge and that 
consequently the Chief Presidency Magistrate could not take cognizance of the 
offence. The objection was uphdd by the Chief Presidency Magistrarc and the 
appellant was ordered to be discharged. The State preferred an application for 
revision before the High Court which granted that application, set aside the discharge 
of the appellant and remanded the case for trial by the Chief Presidency Magistrate. 

It may be mentioned that in its order the High Court has observed that though 
the provisions of section 479-.A, Criminal Procedure Code had not been complied 
with it %vas still open to the Chief Presidency Magistrate to take action on the 
complaint under sections 476 to 479 of the Code of Criminal Procedure. 

Chapter XXXV of the Code of Crimh^ Procedure deals with “ Proceedings 
in case of ceratin offences affecting the administration of justice.” Scction476 (1) 
provides that when any Civ'il Revenue or Criminal Court is of opinion that it is 
expedient in the interests of justice that an enquiry should be made into any offence 
referred to in section 195 (i), clause (6) or (c) which appears to have been committed 
in or in relation to a proceeding in that Court, such Court may, after such preliminary 
inquir}', if any, if it thinks necessar}', record a finding to that effect and make a 
complaint thereof in writing signed by the presiding officer of the Court and forward 
it to a Magistrate of the First Class having jurisdiction to deal with the case. The 
offences referred to in clauses (6) and (c) of sub-section (i) of section 195 arc those 
under sections 193, 194 to 196, ^99, 200, 205 to 21 1, 228, 46347^ 475 or 476, 
Indian Penal Code. By section 89 of Act XXVI of 1955, section 479-A was added 
in Chapter XXXV of the Code of Criminal Procedure. Tiic heading of that section 
is “ Procedure in certain cases of false ci.'idence.” Tltis section provides that not- 
%vithstanding an}rhing contained in sections 476 to 479. inclusive, when any 
Civil Rc\'cnue or Criminal Court is of opinion that any person appearing before 
it as a witness has intentionally given false cHdcnce in any stage of the judicial 
proccedinfr, or has intentionally" fabricated false c\'idcncc for the purspose of being 
med in am' stage of tlic judicial proceeding, and that, for the cradiction of the c\-ils 
of Dcrjur}' and fabrication of false evidence and in the interests of justice, it is expe- 
dient that such w'itness should be prosecuted for the offence which appears to have 
been committed bv him, the Court shall, at the time of the deliver}' of the judgment 
or final order disp'osing of such proceeding, record a finding to that effect stating 
its reasons therefor and may, if it so thinks fit, after giving the witness an opportunity 
of b'dnf^ heard, make a complaint thereof in wxiting and fonvard it to a Magistrate 
of tire First C.ass having jurisdiction to deal with the offence. Sub-section (6) of 
section '7mA provides that no proceedings shall be taken under sections 476 to 479, 
inclusive for the prosecution of a person for giving or fabricating false evidence, if in 
reSDCCt of ‘mch a person proceedings may be taken under section 479-.4. Thus bear- 
in'' in mind the ncr,-cbslcr.ts clause at the commencement of section 479-A and the 
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provisions of sub-section (6) it would follow Aat only the provisions of sub-section 
{i) of section 47g-A must be resorted to by the Court for the purpose of making a 
complaint against a person for intentionally giving false evidence or for intentionally 
fabricating false evidence at any stage of the proceeding before it. No doubt. Parlia- 
ment when it enacted section 47g-A did not amend claiises (6) and (c) of section 
195 (i) of the Code of Criminal Procedure and section' 193, Indian Penal Code, 
wnich makes giving false evidence in a judicial proceeding punishable, sections 194 
and 195 which make giving or fabricating false evidence with intent to procuring 
the conviction of a person for committing certain offences punishable, &nd section 
463 and section 467 which deal with offences of forgery and using forged documents 
as genuine, are still to be found in clauses (6) and (c) of sub-section .(i) of section 195 
Criminal Procedure Code. In view of this Mr. Prem who appears for the State con- 
tended that Parliament by not amending section 195 (i) clauses (i») and (c) h^made 
it clear that the procedure to be followed in section 479-A is only an alternative pro- 
cedure to be followed in what he calls “ flagrant cases.” In support of his argument 
he has relied on the decision in Durga Prasad Khosla v. The State of U.P,^. In that 
case it was held that section 479-A was enacted to give additional power to the Coinrt 
authorising it to deal speedily with the more flagrant or serious cases of intentionally 
giving false evidence or intentionally fabricating evidence in judicial proceedings. 
It was also held there that the intention of Parliament in enacting section 479"'^ 
was to deal with offences of perjury of a more serious type and that less serious type 
of offences which cannot be brought under the new provision will, therefore, have 
to be dealt with under section 476 of the Gode'of Criminal Procedure. The Court 
therefore, took the view that section 479-A Criminal Procedure Code has not implied- 
ly repealed section 476 of the Code in respect of all cases of witness giving or fabri- 
cating false evidence injudicial proceedings and so the provisions of section 476 of 
the Code are still available for proceeding against witnesses whose cases cannot be 
brought under section 479-A for one reason or another. He also referred to the 
decision in Lai Behari v. State^, wherezt^iSame vietv was taken. The learned Judg« 
who decided the case dissented frond -tiicfview taken in Jabir Singh v. Malkhan Singh 
to the effect that section 479-A was a complete code in itself for dealing with all 
■offences which fall within its ambit. Learned Counsel further relied on the decision 
in Badullah v. State*, where it was held that the provisions of sections 476 and 479*A 
are not co-extensive and section 479-A was added in Chapter XXXV with the inten- 
tion of arming the Courts with another weapon with tvhich to deal with the growing 
evil of perjury in a more effective manner. It may be mentioned, however, that m 
this case the question which arose for consideration was whether a Court was required 
to proceed against a witness under section 479-A -where the evidence given by him 
before that Court was contradictory to the evidence given by that witness in a pr^ 
■vious but separate judicial proceeding. As we shall show presently this case is 
■distinguishable from the one before us. Learned Counsel then referred to the decision 
in State of Bombay v. Premdas Sukritdas Gadhewal Koshli^, in which it was held that 
section 479-A does not contain an e.xhaustive and self contained procedure relating 
to all classes of perjury but only applies to a case where the Court acts suo tnotu 
at the time of declaring its judgment and records a finding that a person appearing 
■before it as a witness had intentionally given false evidence or has intentionally 
fabricated false evidence. According to the Court, while section 479-A apph« 
■only to certain kinds of cases of giving false evidence, namely, serious, flagrant and 
patent cases of perjury where the Judge records a finding under section 479"-^ 
section . 476 applies to all other cases of false evidence where the . judge h^ 
not recorded a finding under section 479-A (i). The conclusion arrived at by the 
Court was that sub-section (6) of section 479-A does not exclude cases of pcijury 
from the operation of sections 476 to 479. On behalf of the appellant reliance wM 
placed before us on the decision in Parshotam Lai v, Madan JLz/®, where it was held 
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&at the provisions of section 479-A override the provisions of sections 476 10479 
m so far as they relate -to the giving of false evidence or fabricating false evidence 
by a person who gives evidence during the course of the judicial proceedings. It was 
pointed out m this case that this_section was enacted for enabling tlie Courts to deal 
with the specified offences more expedidoi^Iy and effectively and that the provisions 
ivere meant to be fair to both sides, that is, to bring a criminal to book promptly 
and not to harass him after a long time. Reliance \vas also placed on the decision 
m Amolak v. State^, where more or less the sainc view was taken and it was further 
pointed out that where a case is of a class which falls squarely within the ambit 
of section 479-A (i) of the Code, the provisions of section 476 to section 470 are 
inapplicable. ' 

We cannot, said Miss Kapila, ignore the opening words of section 479-A or the 
provisions of sub-section (6) of section 479-A. The inevitable effect of these provi- 
sions is to exclude the provisions of sections 476 to q.79 in respect of offences which arc 
dealt iv'ith specifically in sub-section (i). Restricting ourselves to a case ivherc 
the offence consists of intentionally giving false evidence “ in any stage of judicial 
proceeding” it is no doubt true that as under section 476 it is the Court which disposes 
of such judicial proceeding which primarily has to act under section 479-A. There 
does not appear to be any real distinction beUveen section 476 and section 479-A 
as to the Court which can take action. Under section 476 the action may proceed 
suo motu or on application while under section 479-A no application seems to be 
contemplated. But there is nothing in this provision which makes a distinction 
between flagrant offences and offences which are not flagrant or between serious 
offences and offences which are not serious. For exercising the powers conferred 
by this section the Court has in the first instance, to form an opinion that the person 
against whom complaint is to be lodged has committed one of the two categories of 
offences referred to therein. The second condition is that the Court has come 
to the conclusion that for the eradication of the evils of pcijury and fabrication of. 
false evidence and in the interests of justice it is expedient that a witness should 
be prosecuted for an offence ivhich appears to have been committed by him. Having 
laid down these conditions section 479-A prescribes the procedure to be followed 
by the Court. If the Court does not form an opinion that the ivitncss has given 
intentionally false evidence or intentionally fabricated false evidence no question 
of making a complaint can properly arise. Similarly where the Court has formed 
an opinion that though the witness has intentionally given false evidence or inten- 
tionally fabricated false evidence the nature of the pexjurj' or fabrication committed 
by him is not such as to make it expedient in the interests of justice to make a corn- 
plaint, it has discretion not to make a complaint. But it docs not follow from this 
that it can later on resort to section 476 and make a complaint against thewimess. 
For, even under section 476 the Court must, before making a complaint, be satisfied 
that it was expedient in the interests of justice to make an enquiry’ into the offence 
committed by the witness. It could not be urged that where the Court wilfully 
refuses to record at the time of delivering the judgment or final order disposing of the 
proceedings before it that for the eradication of the evil of perjury' and in the intcr^ts 
of justice it was expedient that the witness should be prosecuted for the offence which 
appears to have been committed by him it could later resort to the provisions of 
section 476. The position must be tlic same where it fails to take action though it is 
open to it to do so. It is not as if, as the learned Coimscl for the respondent suggests, 
that the Court has an option to proceed under either section 479-A or under 
section 476 and that if it does not take action under section 479--^ it can do so 
under section 476. • The jurisdiction of the Court to make a complaint against a 
person arises only from the fact that that person has given false evidence or fabrica- 
ted false evidence at any stage of the proceeding disposed of by it. The conditions 
required to be fulfilled by tlic Court and the procedure to be follots'cd by it for the 
purpose of exercising its jurisdiction and making a complaint arc not to be equated 
with the conditions which give the Court jurisdiction to make a complaint. From 
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this it would foUow that -whereas section 476 is a general provision dealing -with the 
procedure to befoUo-vved in respect of a varieU' of offence affecting the administra- 
tion of justice, in so far aS certain offence falling under sections 193 to 195 and sec- 
tion 471, IndianPenalCodeareconcemedtheCourtbefore -which that person has 
appeared as a udtness and -which disposed ofthe case can alone making a complaint. 

In our opinion, therefore, the view taken in the decisions relied upon hy 
Mr. Prem is not correct and that the view taken in Parshotam Lai's case^, and Air.elcP s 
case^ to the effect that the provisions of section 476 to 479 are totally excluded 
where an offence is of the kind specified in section 479-A (i) is correct. 

Mr. Prem then contended that there are trvo reasons why the provisions of secuon 
479-A, Criminal Procedure Code, -ivould not apply to the case before us. 'ptc 
first reason, according to him, is that the trial -was held by the Additional Sepions 
Judge with the aid of jury and that consequently there can be no oppormnity jo 
the Additional Sessions Judge to record in his judgment a finding of the kind reqUij" 
edby section 479-A (i) and give his reasons for that finding. The second ground JS 
that the complaint made by the Additional Sessions Judge mentions that contradic- 
tory statements were made in the case, one before him and a different one before 
the Committing Magistrate. "iVhere such is the case the only prordsion, according 
to Air. Prem, under -which a complaint could be logded is that contained in section 
476, Criminal Procedure Code. 

As regards the first point it has to be borne in mind that though it is for the jury 
to give its verdict regarding the guilt or the innocence of the accused it is open to 
the Judge to accept or reject the verdict and, therefore, it is necessary for him to 
record a short judgment either accepting or rejecting the verdict. Where he rej^ts 
the verdict the law requires him to refer the case to the High Court imder section 
307, Criminal Procedure Code. In either case he gets an opportunity of recording 
the kind of finding which is required b>’ section 479-A (i). 

In so far as the second contention is concerned reliance is placed by Afr. Prcnt 
on BadullaK's case^. There, as already stated, it was held that when contradicony 
statements are made in tivo different proceedings it caimot be predicated -wim 
certainly that the statement made in one of them is false unlKS of course there ^ 
Sufficient material before the Court to come to a conclusion that the statement 
made before it is false so ns to attract the application of section 479-A. It is also 
held there that when the Court is inclined to the opinion that the statement made 
in the previous separate judicial proceeding is false and the statement made before 
itself is likely to be true, the Court has no power to proceed -under section 479 "-^^' 
In his charge to the jury the learned Additional Sessions Judge placed before them 
the evidence given by the appellant at the trial and also the e^-idence of the appellant 
before the Committing A^gistratc and asked them to decide whether to accept 
one or the other of the testimonies given by the appellant or whether to reject both. 
He also asked them to consider whether the reference made by the appellant to 
Chand, before the Committing Magistrate, was really to the deceased Abu Kana. 
The Jury, as already statol, returned the verdict of guilty -under section 304, Part I* 
Of course, it cannot be said that the jury in arri-ving at the verdict placed reliance 
upon the evidence of the appellant tendered before the Co-urt or rejected it. But it 
-vs-as open to the learned Additional Sessions Judge, after having accepted the verdict 
to Say -whether the evidence tendered at the trial w-as true or false. He has nOt 
chosen to do so. But, for considering the applicability of section 479-A (1) wliat 
has to be borne in mind is that in a jury triad it is possible for the Judge to conic 
to a conclusion that the statement made at the trial is false. If he comes to tli3t 
conclusion, then, as rightly observed- in Bcdullah's case^, he has no option but <0 
proceed imdcr section 479-A (i). Criminal Procedure Code. 

The question then is whether he could act tmder this provision if he is-unablc 
to form an opinion one way or the other as to whether tlic c^ddcnce tendered m 
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the tri^ IS false or the evidence before the Committing Magistrate is false. What 
^uJd be the position in such a case ? If the proceedings before the Committing 
Magistrate must hz held to be entirely separate proceedings then ive agree with the 
Auahafaad High Court that section 479-A (i) would not apply. Could that be 

f given at the committal stage ? Now, section 479-A (i) speaks 
of false evxdence given “ in any stage of the judicial proceeding.'* The committal 
proceedings are a stage of the judicial proceedings before the Sessions Judge, It 
seems to us therefore that where false evidence is given before the Committing Magis- 
trate by a person _'vho was later examined at the trial, the evidence given by him 
before the Committing Magistrate cannot properly be said to have been given in 
an independent proceeding. The scheme of the Code is that before a person is 
tried for a grave offence by a Court of Sessions an enquiry is to be made by a Magis- 
trate for finding out whether there is a prima facie case against the accused and if he 
finds that there is such a prima facie case to frame a charge against that person and 
commit him for trial before the Court of Sessions. No doubt, the evidence recorded 
before the Committing Magistrate is not deemed to be evidence recorded at the 
trial but the fact remains that the evidence recorded by the Committing Magistrate 
can be transferred in certain circumstances to the record of the trial and taken into 
consideration in the same way in which evidence tendered at the trial can be taken 
into consideration. In view of these features which characterise the committment 
proceeding we arc of opinion that those proceedings can be regarded as part or 
the same judicial proceeding which culminated in the decision of the Court of 
Sessions. Upon that view it would follow that even when the Sessions Judge is 
unable to say ivhich of the tivo contradictory statements is false or even where he 
is of opinion that the statement before the Committing Magistrate is false it is for 
him and him alone to act under section 479-A (i). We, therefore, reject both the 
aforesaid contentions of Mr. Prem. 

For these reasons we hold that the learned Chief Presidency Magistrate was 
right in discharging the appellant and that the High Court was in error in setting 
aside the order of discharge and directing the Chief Presidency Magistrate to 
proceed on the basis that the complaint was made after following the procedure 
laid down in sections 476 to 497, Code of Criminal Procedure. 

K.S. Appeal allowed- 
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tthc purpose of management of the property in Madhya Pradesh to register this trust also in Madhya 
Pradesh, that would not exclude the jurisdiction of the State of Andhra Pradesh to legislate with respm 
•to this trust which is undoubtedly situate in Andhra Pradesh, though some property of the trust is in 
Madhya Pcadesh. 

Charitable Endowments Act (VI of 1890) definitely excludes religious public trusts from it. 
■The Hyderabad Regulations deal with two kinds of trusts, namely, public religious trusts and trusts for 
purposes ofeharity and public utility. A public religious trust, is specifically excluded from the purview 
of Act (VI of 1890). Therefore, whatever maybe theeffect of Act (VI of 1890), on that part of the 
Regulations which deals with public trusts other than religious trusts, there is no doubt that the 
Regulations in so far as they apply to religious trusts, cannot be held to have been repealed by the 
application of Act (VI of 1890), to the then Part B State of Hyderabad, for the Regulations when 
they deal with religious trusts, would not be a law corresponding to Act (\T of 1890). 

As to the Charitable and Religious Trusts Act (XIV of 1920), it certainly applies to religious trusts 
as well as other trusts of a charitable nature created for public purposes ; but a perusal of section 3 of 
this Act would show that it is confined to a very limited purposes and that purpose is to give pow« 
to any person having an interest in any express or constructive trust created or existing for a public 
purpose of a charitable or religious nature to apply to the Court ssithin the local limits of whose juris- 
^diction any substantial part of the subject-matter of the trust is situate to obtain an order directing the 
trustee to furnish the petitioner through the Court with particulars as to the nature and objects of the 
trust, and of the value, condition, management and application of the subject-matter of the trust, 
and of the income belonging thereto and also directing that the accounts of the trust shall be examined 
and audited. This is all that Act (XV of 1920) is concerned with. The rest of the provisions of the 
Act arc ancillary to the main provision contained in section 3. The Regulations on the other hand 
are a much trider enactment and provide, for the compilation of a book of endowment, for the manage- 
ment of the endowed property, for the duties of trustees, for possession over endowed property, and 
for the control of expenses from the income of the property. Mono of these matters is comprised in Act 
' (XIV of 1920). Therefore, the application of Act (XTV of 1920) to the then Part B State of 
Hyderabad cannot be said to have repealed the Regulations by virtue of section 6 of the Part B States 
(Laws) Act, 1951. 

The State of Andhra Pradesh, as it came into existence after the States Reorganisation Act, 1956, 
consists of two areas one of which came to that State from the former Part A State of Madras in 1953 
and other from the former Part B State of Hyderabad in 1956. These two areas naturally had different 
laws. 

In both parts of Andhra Pradesh there are laws svith respect to public trusts of religious nature, 
though there may be some differences in detail in their provisions. The attack on the basis of viola- 
-tion of Article 14 must be repelled in the present case on the ground of * geographical classifica- 
tion based on historical reasons. ’ 

The provisions as to the compilation of book of endowments contained in sections 3 and 1 1 (except 
section 4 (b) of the Regulations) provide for registration of endotved property and for canying out the 
-objects of the Act, namely, that the intention of endower may be carried out and the duties of the 
trustee may be discharged conveniently and efficiently for the benefit of humanity. These Regulations 
-arc clearly reasonable restrictions in the interests of the general public within the meaning of Article 
19 (5) of the Constitution and arc conceived svith the purpose of having correct information as to the 
-cndosvments existing in the State so that their management may be carried out efficiently and for the 
benefit of humanity according to the terms of the endowments. These provisions thereof (except 
-section 4 (b) ) as to the registration of endowments arc not in any ss-ay ultra vires the fundamental right 
enshrined in Article 19 (1) (/). 

The orders cannot be justified under rules 67 and 68, under the R^ulations for the reasons that 
(i) no inqui^ was held, (ii) the orders were not passed by the Minuter of Endowments, i^., the Govern- 
ment and (iii) the removal in this case is for a reason which is not permissible therein. All that the 
■Director of Endowments was entitled to do was to proceed to n^stcr the endowment, even if the 
“trustee failed to appear in reply to that notice after making such inquiries as he thought proper and 
“take such further action as may be justified by the other provisions of the Regulations. It was not 
open to him to pass the orders which amoimted to removal of the trustee fiom trusteeship and taking 
•over of the management of the trust by the Government. These orders must therefore be set aside 
-as-ultra vires the Regulations and the Rules assuming in the present case that the Regulations and the 
Rules providing for the removal of the trustee, are constitutional. 

Appeal by Special Leave from the Judgment and Order dated the i8th March, 
i960, of the Andhra Pradesh High Court in Writ Petition No. 358 of 1958. and 
petition under Article 32 of the Constitution for enforcement of Fundamental 
"Rights. 

J^.C. Ckatterjce, Senior Advocate {Alladi Kuppiiswami, T. Rama Chandra Ra° 

- and Ganpat Rat, Advocates with him), for Appellant (In C.A. No. 140 of 1962) and 
■■•the Petitioner (In Petition No. 86 of igdo).^ 

P. Ramachandra Reddy, D.V. Saslry, TIV.R. Tatachari and P.'D. Merton, Advocates, 
■for. Respondents. I and 2 (In both the matters). 
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The Judgment of the Court was delivered by 

T> appeal is by Special Leave from the order of the Andhra 

t'radesh High Court. The appellant has also filed a %vTit petition and as the two 
matters are connected, they will be dealt with together. 

_ The appellant is Anant Prasad Lakshminivas Ganeriwal. He is also the peti- 
tioner in the writ petition and tvill hereafter be referred to as the appellant. The 
i^in respondents, who are also opposite parties in the writ petition, are the State 
■^‘^hra Prad^h and the Director of Endowments, Hyderabad. They tvil! be 
referred to hereinafter as the respondents. The appellant claims to be the sole 
hereditary trustee and Mutwalli of the temple of Shri Sitaram Maharaj Sansthan 
•and the subsidiary deity_ Shri Varadarajaswami, situate at Sitaram Bagh, in 
Hyderabad. ^ In the earlier part of the nineteenth ccntur>', an ancestor of the 
appellant migrated to Hyderabad and carried on business there. He obviously 
prospered and in or about 1833 he built a temple at a cost of two lakhs of rupees 
and installed in it tlic idols of Shri Rama and other ancillari' or subsidiary deities 
and consecrated the temple for public benefit and tvorship. In 1841 , one Jvlaharaja 
Gfaandulal, a Minister to the then Nizam, granted a jagir consisting of the villages 
of Akolee and Bordee in Berar for the upkeep and maintenance of the temple. 
Later, hotvever, these villages tvere resumed by the Nizam and tvv'o other villages 
were granted instead to the temple. It appears that these two other villages tverc 
also resumed, and the village of Bulgaon was granted to the temple in 1850. It 
also appears that though village Akolee was resumed, the resumption order was not 
carried out and that village continued in the possession of the temple, so that since 
1850 the temple has been in possession of the two villages for its upkeep and main- 
tenance. In 1853, Berar was transferred to the British Government of India by 
the Nizam and these two villages therefore came under the administration of the 
Government of India. In J859, some doubts arose about the title of the temple 
to the villages and there were enquiries under the Berar Inam Rules. Eventually, 
it was decided that the title of the temple was good and the villages had been assigned 
with the rest of Berar to the Government of India for administration and that they 
had been granted in jagir for a religious object and their devolution was governed 
by Rule IV of the Berar Inam Rules. Thereafter Inam Certificates \verc issued 
with respect to these ttvo villages in the name of Ramlal, son of Hargopal, who 
was described as the Manager of the jagirdar, Shri Sitaramji Maharaj of Akolee 
and Bulgaon. The purpose of the jagir was mentioned as “ for charitable expenses 
of temple of Shri Sitaram Maharaj situated in the Sitaram Bagh, at Hyderabad.” 

In the twentieth century there was considerable litigation beuveen the members 
of the family of the founder as to the right of management of the temple. Eventually 
it was decided in 1932 that Lakshminivas Ganeriwal, father of the appellant, was 
to be the manager of the jagirdar, and this decision tvas finally confirmed in 1 933 
by the Governor of the Central Provinces. The Government of Hyderabad w£^ 
trying all along to find out hotv tlic income of this jagir was being spent. _ But it 
was decided that it tvas the Government of the Central Provinces alone which had 
the right to call for accounts of the villages and was responsible to sec that the 
conditions of the grant were fulfilled and in 1941 this position seems to have been 
accepted by the Government of Hyderabad. 

After the Constitution came into force from 26th Januarj', 1950, the Stmc of 
Madhya Pradesh took the place of the old Central Provinces and Berar. The Smte 
of Madhya Pradesh enacted a law known as the Madhya Pradesh .Abolition of Pro- 
prietary Rights (Estates, Mahals, Alienated Lands) .Act, (I of 1951). In conse- 
quence of tills law, the ttvo villages were taken over by the State and statutory' com- 
pensation was awarded. In addition, an annual cash grant of Rs. 8^170 was sanc- 
tioned by the State for the upkeep of the temple. Besides this grant, there w.s a 
large area of home farm land in the tvs'o villages, ivhich was in the possession of 
the trustee for the benefit of the trust, and it is said that an income of Rs. 1,30,000 
was being realised by the trustee from this home farm land. It further appears 
that there .arc hereditary pujaris and mahants of tlic temple, and these persons 
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had been complaining to various authorities in Hyderabad that Lakshminivas 
Ganeriwal was misappropriating temple funds on a large scale and neglecting his 
duties as a trustee and otherwise committing breaches of trust. In 1951, three of 
the hereditary puj'aris filed a complaint before the Government of Hyderabad alleg- 
ing various acts of mismanagement on the part of the tnistee. This was inquir^ 
into by the Home Minister of the State of Hyderabad and he directed that the temple 
should be managed by a committee of five persons and this was said to have been 
done with the consent of Lakshminivas Ganeriwal. Later, however, Lakshmi- 
nivas contended that he had never consented to the appointment of the committee, 
which would curtail his rights as hereditary trustee. Thereupon, the Home Minister 
directed the Director of Endowments to make a thorough inquiry into the matter. 
In the meantime, one of the hereditary pujaris filed a petition under section 3 
of the Charitable and Religious Trusts Act (XIV of 1920) alleging various acts 
of mismanagement and praying for an order directing rendition of accounts, before 
the City Civil Court, Hyderabad. In March, 1956, the Court directed rendition 
of accounts and appointed an auditor to scrutinise them. The auditor went into 
the accounts and made a report showing several gross irregularities therein. In 
the meantime Lakshminivas Ganeriwal applied for the registration of the temple 
imder the provisions of the Madhya Pradesh Public Trusts Act (XXX of I95t) 
and in June, 1955, the Registrar of Public Trusts directed the registration of Shri 
Sitaram Maharaj Sansthan, Sitaram Bagh, Hyderabad as a public trust tmder 
section 7 (i) of the Madhya Pradesh Act (XXX of 1951). 

Hyderabad State also had a law for the purpose of providing for the proper , 
administration of religious and public charities and for the due application of the 
income for the purpose of the trust. This law was kncnsn as the Hyderabad Endotv- 
ments Regulations (hereinafter referred to as the Regulations) and it came into 
force in 1940. Section q thereof gives the definition of “ endowment ” as including 
“ every transfer of property' which any person may have made for religious purposes 
or for purposes of charity or public utility.” It also provides for a “ Book of Endow- 
ment” in which “all the estates or properties endowed” would be entered. Section 2 
also defines a “ trustee ’ as meaning a person appointed by the maker of the endow- 
ment for purposes of management of the property and fulfilment of the objects 
thereof. Sections 3 to 1 1 provide for the compilation of the Book of Endoumicnt; 
Section 12 for the management of the endowed property'; section 13 for the' duties of 
the trustee; section 14 for possession over endotved property; section 15 for expendi- 
ture from the income of endowed property; section 16 for frarning of Rules; section 
17 for appeals and section' 18 for revision. It may be added that a large body 
of rules as many as 478 in number have been framed under the rule-making pmver 
conferred by the Act; and the Director of Endou-ments, Hyderabad, is given the 
power to enforce the Regulations and the Rules. In exercise of his power under the 
Regulations and tire Rules, the Director of Endowments issued notice to Lakshmi- 
nivas Ganeriwal on 12th September, 1957 to show' cause w'ithin a fortnight from the 
date of the receipt of notice, why he should not be removed from the ofiice of trustee 
of the temple and why the rmauthorised trusteeship of the appellant should not 
be terminated, and six charges were levelled in this notice. Lakshminivas Ganeriwal 
replied to this notice on 17th September, 1957 and pointed out that he was no longer 
the trustee and that his son, the appellant, had been appointed the trustee under 
the Madhya Pradesh Act (XXX of 1951) by order of the Deputy Commissioner, 
Amravati, in November, 1956. He also denied the various charges levelled against 
him. On this reply, a notice was issued on 31st December, 1957, to the appellant 
to the effect that the temple had to be registered under the Regulations, and he w'as 
also ■warned that if he failed to take steps to get the endowment registered, the 
property would be taken over under the supervision of the Government and no 
more objection would be heard from him. The appellant objected to this notice 
on ist Februaity', 1958, and his main contention w'as that as the trust had been regis- 
tered under the Madhya Pradesh Act (XXX of 1951), the endovvraent was not 
liable to be registered under the Regulations and the Rules framed thereunder. 
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and the State of Andhra Pradesh had no jurisdiction over the endov/ment and its 
property. 

Soon after, the appellant filed a wit petition in the Andhra Pradesh Hiffh 
•Court on 3rd February-, 1958, challenging the notice dated 31st December, 1057 
and the following contentions were raised on his behalf:— 

• (i) That by reason of the registration of the trust under section 7 (i) of the 

Ma^ya Pradesh Act (XXX of 1951), including the temple, the operation of 
the R^ulations was excluded, as the registration under the ^Iadhya Pradesh Act 
had become final ; 

(2) That in any event, in applying the Regulations to the trust in question, 

Courts should bear in mind the principle of comity of nations and refuse to 

interfere with the jurisdiction lawfully exercised by another State, namely, the 
State of Madhya Pradesh (noiv Bombay after the the States Reorganisation Act, 

1956) ; 

(3) That the Hyderabad Government had acquiesced in the control of the 
trust by the authorities in Bcrar and it was not open to it to repudiate that juris- 
diction and claim to exercise the powers under the Regulations; 

(4) That the Regulations were invalid inasmuch as they infringed tlie funda- 
mental rights of the appellant imder Articles 14 and 19 of the Constitution. 

The High Court repelled these contentions and by its order dated i8th March, 
igfio, reject^ the v/rit petition, thus upholding the validity of the notice dated 
31st December, 1957. The appeal is from this order of the High Court by Special 
Leave. 

After the High Court dismissed the wit petition, the Director of Endowments 
passed two orders. The first is dated 13th June, i960, and it says that as the trustee 
had not cared to appear before him, even though the judgment of the High Court 
had been given about three months before, the Director considered in the interests 
of the institution, that the supervision should be taken over under rule 179 of the 
Endowments Rules. The second order was passed on 14th June, i960, and it is 
stated that the temple with its buildings, etc. situate at Hyderabad, had been taken 
under the supervision of the Government of .■kndhra Pradesh and the management 
of the temple would vest in the Director of Endowments, Hyderabad, from the 
date of the order, namely, 14th June, i960. The writ petition in this Court is directed 
against these two orders, and by it the appellant challenges the validity of the 
Regulations and the various Rules framed thereunder on the ground that they arc 
repugnant to Articles 14 and ig of the Constitution. In addition, it has been con- 
tended on behalf of the appellant that these orders are not justified even under the 
Regulations. 

The State of Andhra Pradesh has opposed the petition, and it submits that the 
Director of Endowments waited till 13th June, 1960, after thc dismissal of the writ 
petition in the High Court, for tlic appellant to appear in compliance with the notice 
dated 31st December, 1957, so that the endowment might be registered under the 
Regulations. As, ho'svcver, the appellant did not appear in reply to the notice, 
and in view of the previous conduct of the trustees of this temple and the several 
complaints received against them and the evasion of the trustees even to disclose 
what the properties of the temple were, immediate action had to be taken under 
the Regulations and the Rules framed thereunder. Therefore, with a vic%v to 
secure and presen'e the trust property, immediate acdon was taken so that the 
property- might not be secreted. It has also been contended that the Regulations 
and the Rules framed thereunder gave power to the State to take possession of the 
endowment and that the uko orders were issued under the powers conferred under 
section 4 [b) and section 12 of the Regulations. It is also submitted that the Regula- 
tions and the Rules framed thereunder are not sftre nres in view of .'\rtidcs 14 and 
19 of the Constitution. 
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Learned Counsel for the appellant has submitted the following points for oiur 
consideration : — 

(1) By reason of the registration of this trust, including the temple, under 
section 7 of the Madhya Pradesh Act (XXX of 1951), the operation of the 
Regulations is excluded ; 

(2) The Regulations and the Eniles framed thereimder are no longer in 
force as Aey must be deemed to have been repealed by the Part 'B States (Laws) 
Act (III of 1951) ; 

(3) The Regulations and the Rules framed thereunder are repugnant to 
Article 14 ; 

(4) The Regulations and the Rules framed thereunder are repugnant to 
Article 19 ; 

(5) Inanycase, the orders passed on 13th and 14th June, i960, cannot be 
support^ imder the Regulations. 

Itwill be seen that the appeal is concerned only with the notice dated 31st December,. 
1957, while the tvrit petition attacks the two orders passed on 13th and 14th June, 
i960. Though the attack on the notice as well as on the two orders is to .a large 
extent co mm on, we shall first deal with the attack on the notice dated 31st December,, 
1957, which is contained in the first four points raised on behalf of the appellant 
before us. The fifth poinfconcems only the Uvo orders of June, i960 arid will be 
dealt with later. 

Re. (i). 

The contention of the appellant in this connection is that as the trust has been 
registered under the Madhya Pradesh Act (XXX of 1951), the Regulations caimot 
now’ be applied to it, and in any case the Regulations cannot affect property of the 
temple situate outside the State of Andhra Pradesh. We are of opinion that there 
is no force in this contention. It is true that the Uvo villages (namely, Bulgaon and 
Akolee) are not situate within the State of Andhra Pradesh ; but it is not in dispute 
that the temple is situate within the State of Andhra Pradesh, and some proper^ 
of the temple in the shape of shops, etc. besides the temple building itself, is situate in 
the State of Andhra Pradesh. Besides, it is common ground that offerings made- 
by the pilgrims to the temple also constitute a part of its income, and that is received 
in Hyderabad. As such, we cannot see how the Regulations and the Rules framed 
thereunder w’ould not apply to this temple, which is admittedly situate in an area 
to -ivhich the Regulations apply. A similar question came to be considered by this 
Court in The State of Bihar v. Sm. Charusila Dasi^, In that cases the temple -was 
situate in Deogarh in the State of Bihar, though the major part of income yielding 
property endowed to the temple w'cis situate in Calcutta. The question that arose 
for decision in that case was whether the Bihar law w’ould apply to the temple and 
its properties. Section 3 of the Bihar Act made that Act applicable to all public 
religious and charitable institutions within the meaning of the definition clause in 
section 2 (i) of the Bihar Act, and the definition clause provided that the Act would 
apply to all religious trusts, w’hether created before or after the commencement 
of the Bihar Act, any part of the property of which was situate in the State of Bihar. 

It was held that — 

“■where the trust is situate in Bihar the State has legislative power over it and also over its 
trustees or their servants and agents who must be in Bihar to administer the trust, and as the object 
of the Act is to provide for the better administration of Hindu Religious Trusts in the State of Bihar 
and for the protection of properties appertaining thereto, in respect of the property belonging to the 
trust outside the State the aim is sought to be achieved by exercising control over the trustees inperscrar., 
and there is really no question of the Act having extra-territorial operation. ” 

It was further held that — 

T the drciunstancc that the temples where the deities were installed are situate in Bihar^and 
that the ho^ital and charitable dispensary arc to be established in Bihar for the benefit of the Hindu 
public in Bihar, gives enough territorial connection to enable the Legislature of Bihar to maliea law 
wttb respect to such trust. ’’ 


1. (1959) S.C.J. 1193 1(1959) 2 (SuppI). S.CR. 601 
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This decision in our opinion makes it abundantly clear that where the trust is situate- 
in a particular State, the law of that State will apply to the trust, even though any 
part of the trust property, ivhether large or small, is situate outside the State where 
the trust is situate. 

We may also refer to the State of Bihar v. Bkabapritananda Ojha^, ivherc a question 
was raised with respect tothe application of the same Bihar Act to a trust situate in 
Bihar, but in the case of which a scheme had been framed by the District Judge of 
Burdwan and confirmed by the Calcutta High Court, at a time when the State of 
Bihar was part of Bengal before the partition of 191 1. In that case, it %vas urged 
that Ae Bihar Act did not apply to the temple by reason of the fact that the temple 
and its properties were administered under a scheme made by the Court of the 
District Judge, Burdwan, and approved by the Calcutta High Court both of which 
were situate outside the territorial limits of Bihar, on the ground that the Bihar Act 
would otherwise by some of its provisions seek to interfere with the jurisdiction of 
Courts which were outside Bihar and thereby get extra-territorial operation. It 
was held in that case that it was competent to the Bihar Legislature to legislate in 
respect of religious trust situate in Bihar though some of the properties belonging to 
the trust might be outside Bihar. And it was further held that section 92 of the Code 
of Civil Procedure would no longer apply in vie%s- of section 4 (5) of the Bihar Act 
and consequently there ^vas no question of extra-territorial operation, of the 
Bihar Act. 

In the present case, the temple is situate in Hyderabad in the State of Andhra 
Pradesh. There is some property of the temple there, though the major part of the 
income yielding endowed property is situate outside in the State of Madhya Pradesh. 
In view therefore of the decision in Sm. Charusila Dasi’s case', the Regulations will 
apply to this trust as the trust is situate in the State of .Andhra Pradesh and the 
fact tliat some of the endowed properties arc not in Andhra Pradesh would make no 
difference. Further the fact that the trust has been registered under the Madhya 
Pradesh Act (XXX of 1951) cannot exclude the operation of the Regulations in the 
case of this trust, for the trust is undoubtedly situate within the area where the 
Regulations are in force. A “ public trust ” has been defined in section 2 (4) of 
the Madhya Pradesh Act as meaning 

*" an express or constructive trust for a public, religious or charitable purpose and includes a 
temple, a math, a mosque, a church, a ss-ntf oranv other rcb’gious or charitable cndosvmcnts and a 
society formed fora religious or charitable purpose.” 

Section 3 of the said .“^ct provides that 

“ the Orpiitv Commissioner shall be registrar of public trusts in respect of every public trust 
the p rincipal office or the principal p'ace of business of which as declared in the application 
made under sub-section (3) ofscction 4 is situate in his district ” 

and he shall maintain a register of public trusts. Section 4 provides for the registra- 
tion of public trusts. It is obvious that public trust as defined in section 2 (4) of the 
Madhya Pradesh Act (XXX of 1951) must be a public trust situate in the State of 
Madhya Pradesh. Even though section 2 (4) does not say so in terms, the definition 
must be confined to public trusts situate in Madltya Pradesh for the Jkladhya Pradesh 
Legislature could not, obviously did not intend to, Icgislatcwith respect to public 
trusts situate outside Madhya Pradesh. Therefore, section 2 (4) must be interpreted 
to apply only to public trusts situate in Madhya Pradesh. This conclusion^ is 
supported by section 3 which clearly shovr-s that the Registrar would have jurisdiction 
in respect of a public trust within his District. As to whem a public trust is situate 
has CO be determined in accordance with the decision of this Court in Sm.^ Charusila 
Dasi'f case', and on that view the public trust in this case must be situate in Andhra 
Pradesh and not in Madhv-a Pradrsh whcrCj only some of the endowed trust 
propert'e^ arc. In the circumstances the registration of the trust under the Madhj-a 
Pradesh Act cannot be a bar atrainst the enforcement of the rcic%-ant provisions of the 
Hydcrab-ad Recitations because even if it may be necessary for the purpose of 
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jnanagcment of the property in Madhya Pradesh to register this trust also in Madhya 
Pradesh, that would not exclude the jurisdiction of the State of Andhra Prodesh to 
-legislate with respect to this trust which is undoubtedly situate in Andhra Pradesh, 
though some property of the trust is in Madhya Pradesh. We therefore agree with 
the High Court that the trust in this case being situate in Andhra Pradesh, the 
-Regulations will apply to it. 

-Re. (2). 

The contention in this regard is that the Part B States (Laws) Act, 1951, applied 
•certain Central Acts to the Part B States of Hyderabad, as it thenw'as, from ist 
-April, 1951, and section 6 of this Act lays down that “ if immediately before the 
appointed day, there is in force in any Part B State any law corresponding to any 
of the Acts or Ordinances now extended to that State, that shall, save as othenvise 
•expressly provided in this Act stand repealed.” A large number of Central Acts 
"vvere applied to the Part B States, and reliance on behalf of the appellant is placed 
on two Acts in this connection to show iJiat the Regulations have been repealed in 
consequence of the extension of those Acts, to the then Part B State of Hyderabad. 
These two Acts are, (i) The Charitable Endowments Act (VI of 1890), and (ii) 
The Charitable and Religious Trusts. Act (XIV of 1920). It is urged that 
because of the application of these two Acts to the then Part B State of Hyderabad, 
the Regulations must be deemed to have been repealed in view of section 6 of this 
Act. We are of opinion that there is no force in this contention. Act (VI of 
1890) definitdy excludes religious public trusts from it. The Regulations deal with 
two kinds of trusts, namely, public religious trusts and trusts for purposes of charity 
and public utility. In the present case we are concerned with a public religious 
trust, which is specifically excluded from the purview of Act (VI of 1890). Therefore, 
whatever may be the effect of Act (VI of 1890), on that part of the Regulations 
which deals with public trusts other than religious trusts (on which we express no 
opinion, for we are here concerned with only religious trusts), there is no doubt 
that the Regulations in so far as they apply to religious trusts, cannot be held to 
have been repealed by the application of Act (VI 011890), to the then Part B State 
of Hyderabad, for the Regulations when they deal with religious trusts, would 
not be a law corresponding to Act (VI of 1890). 

As to Act (XIV of 1920), it certainly applies to religious trusts as well as other 
trusts of a charitable nature created for public purposes ; but a perusal of section 3 
of this Act -would show that it is confined to a very limited purpose and that purpose 
is to give power to any person having an interest in any express or constructive trust 
created or existing for a public purpose of a charitable or religious nature to apply 
to the Court within the local limits of whose jurisdiction any substantial part of the 
subject-matter of the trust is situate to obtain an order directing the trustee to furnish 
the petitioner through the Court with particulars as to the nature and objects of the 
trust, and of the value, condition, management and application of the subject- 
matter of the trust, and of the income belonging thereto and also directing that the 
accounts of the trust shall be examined and audited. This is all that Act (XIV' of 
1920) is concerned with. The rest of the provisions of the Act are ancillarj’ to the 
main provisions contained in section 3. The Regulations on the other hand arc a 
much wider enactment and provide, as we have already indicated, for the compilatipn 
of a book of endowments, for the management of the endowed property, for the duties 
of trustees, for possession over endo-wed property, and for the control of expenses 
from the income of the property. None of dicse matters is comprised in Act (XIV'’ 
of 1920). Therefore, the application of Act (XIV of 1920) to the then Part B State 
of Hyderabad cannot be said to have repealed the Regulations by virtue of section 6 
of the Part B States (Laws) Act, 1951. 

Re. (3). 

The contention under this head is that there arc two lav.-s in force in two 
parts of the State of Andhra Pradesh w'ith respect to religious endowmeiits, and 
these two laws are different in many matters, and therefore there is discrimination. 
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■which is hit by Article 14. The State of Andhra Pradesh, as it came into existence 
after the States Reorganisation Act, 1 956, consists of two areas one of which came to 
that State from the former Part A State of Madras in 1953 and the other from the 
former Part B State of Hyderabad in 1956. These two areas naturally had different 
Jaws. IVe are told that steps are being taken to assimilate the laws in 
the t^vo parts of the State and bring them under one common pattern. But 
that naturally takes time and complete assimilation of all laws has not yet taken place. 
We are further told that the question of having one la^v for public trusts of relgious 
•or charitable nature, is under the active consideration of the State Government. In 
these circumstances it would not be right to strike down all laws prevailing in the 
two parts of the State, because of certain difference in them arising out of historical 
reasons because tlie two areas in the State were formerly in two different States, 
namely, the former Part A State of Madras and the former Part B State of Hyderabad. 
Our attention in this connection has been dra\sTi to The Stale of Rajasthan v. Rao 
Manohar Singhji^. In that case a law relating to management of jagir estates which 
applied to only a part of Rajasthan was struck down on the ground that there was 
nothing corresponding to .that law in other parts of Rajastlian, and the basis of 
tlie decision was that there was no real and substantial distinction why the Jagir- 
'dars of a particular area should continue to be treated with inequality as compared 
-with the Jagirdars in another area of Rajasthan”. As against this, the respondents 
rely on Bhatyalat Shuhla v. State of Madhya Pradesh-. In that case, the Sales Tax 
•laws in different parts of the new State of Madhya Pradesh, tvhich came into existence 
after the States Reorganisation Act, 1956, tverc different in some respects, because 
they were enacted by different Legislatures. Under section 119 of the States Re- 
organisation Act, all laws in force are to continue till repealed or altered by the 
appropriate Legislature. It was therefore held that different though parallel laws 
in different parts of Madhya Pradesh could be sustained on tlie ground that the 
■differentiation arose from historical reasons, and a geographical classification based 
•on historical reasons could be upheld as being not contrary to the equal protection 
■clause in Article 14. \Ve tliink the ratio of Bhaiyalal Shtdda's case- applies in the 
present case and not the ratio of Rao Manohar Singhiji's case^. In the latter case, 
■the Jagirdars of a particular area became singled out after the creation of the State 
of Rajasthan and management of their properties was taken away from them while 
the jagirdats of tlie rest of Rajastlianretained the management of their properties. 
It was in those circumstances ivhcn there was a pre-existing latv in one part of Rajas- 
than to which there ivas nothing corresponding in the rest of Rajasthan that this 
Gourt held that the patent discrimination arising in that case was violative of 
Article 14. In Bhaiyalal Skukla’s case-, both parts had the same kind of laiv relating 
to sales tax, though there were some differences in their provisions. It was. in these 
circumstances that parallel, though somewhat different, laws in two parts of the 
same State were upheld on the ground of “ geographical classification based on 
historical reasons”. The present case is similar to R/jaijafof Shukld’s case", for in 
both parts of Andhra Pradesh there are laws with respect to public trusts of religious 
nature though there may be some differences in detail in.their provisions. Therefore, 
■the attack on the basis of violation of Article 14 must be repelled in the present case 
•on tlie authority of Bhaiyalal Skukla's case". 

Re. (4). 

This brings us to the question whctlicr the Regulations are violative of .•\rticle 
29 (i) (J) of the Constitution. IVc do not propose in tlie present case to examine 
the numerous rules that have been framed under the Regulations and shall confine 
■ourselves to the -ires of that part of the Regulations which is concerned witli regis- 
tration of endowments, and some of the rules in that behalf as the appeal is only 
concerned with registration. \Vc have been told that some of the rules have been 
•tlie target of atuck in die former High Court of Hyderabad, and some of them 
Jiavc bein' struck do^s-n by that High Court (sec d^’araysn Pershed v. Stale of Hyderabad ^ . 
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The sections with respect, to registration are section 3 to section ii. Section. 3 
lays down that a book of .endomnents -will be prepared containing all the endo^v- 
ments which are in force on the date of the Regulations or which will be brought 
into force in future. Section 4 (a) lays do\sTi that it will be the duty of every 
trustee or endower of an endou-ment to inform in -writing with regard to an endow- 
ment the Director of Endowments concerned witb respect to movable and immo- 
vable property of the endotvment, and if there is a deed of endowment, submit 
the same or a certified copy, thereof. Section 4 {b) lays do%sTi that if any trustee 
neglects to discharge his duties, referred to in section 4 (a), he can be deprived of 
the benefit or consideration of the endowment wholly or partly which he possesses 
under the endowment. Section 5 lays down that any- person- may inform the 
Director of Endowments with regard to an endowment which has not been entered 
in the Book of Endowments. Section 6 gives power to the Director of Endowments 
to give notice for the registration of endowed property,- howsoever he comes to 
know of it. Section 7 provides that if no objection is made within the time fixed in 
the notice, the endow’ed property shall be registered in case the endo-wment is foimd 
to be legal. Sections 8 and 9 provide for procedure for decision of objections -where 
objections are filed. Section 10 provides that every person w'hose objections have 
been disallow'ed can file a suit for declaration in the civil Court %vithin one year of 
the dismissal of his objections -^vhereby his rights might be decided and entries in 
the Book of Endowments; will then be governed by the decision of the civil Court. 
Section 10 further provides that no person -who h^ not filed objections can file a 
civil suit. Section 1 1 provides for a presumption that entries made in the Book of 
Endotvments are correct unless othenvise hdd by the civil Court. 

It will be seen therefore that provisions as to the compilation ofBook of Endow- 
ments contained in sections 3 to ii (except section 4 (b)) pro-vide for registration of 
endowed property' and for carrying out the objects of the Act, namely, that the 
intention of endower may be carried out and the duties of the trustee may be dis- 
charged conveniently and efficiently for the benefit of humanity. These Refla- 
tions are clearly reasonable restrictions in the interests of the general public within 
the meaning of .Article 19 (5) of the Constitution and arc conceived with the purposc- 
of having correct information as to the endorvments existing in the State so that 
their management may be carried out efficiently and for the benefit of humanity 
according to the terms of the endowments. • These pro%'isions therefore (except 
-section 4 {b)) as to the registration of endowments are not in any w'ay ultra , vires the- 
fimdamental right enshrined in Article 19 (i) (/). As to section 4 (b), we do not 
think it necessary to express any opinion in this case. Section 4 (i) is a kind of 
penalty on the -trustee for neglecting to carry out the provisions of section 4 (a), 
and lays down that the trustee can be deprived of the benefit arising to him under 
the endowment. In the present case it is not the contention of the appellant that 
there is any benefit arising to him rmder the endowment and therefore section 4 (b) 
would have no application; 

• In this coimection .we may also refer to rule 25, -vvhich lays down that 

“ if any trustee docs not derive any benefit or return from the endowment in accordancc- 
with rule 24, then in the event of non.discharffe of duties he may be suspended from the post of 
trustee for a suitable period and the management -will be carried on during this period by 
Govemment”. 

This rule is being attacked as going beyond the rule-making power conferred 
on- the Government.. We do not think it necessary' in the present case to decide 
the vires of this rule, as the impugned action is not under this rule. We shotild 
not how'ever be taken to have upheld the vires of this rule when tve uphold the 
validity of the provisions relating to registration in the Regulations and the Rules. 
We therefore uphold the validity of the provisions relating to registration of endotv- 
ments (except section 4 (i>) on tvhich wc cxprc.ss no opinion) and the Rules framed 
thereunder (except rule 25 and rules consequential thereon on _ which also wc 
express no opinion) to carry out these provisions under which notice was given 
to the appellant on 31st December, 1957. In view' of our conclusions on these 
four points, the appeal must fail. 


]] A. V. LAKSHMTNIVVAS GANERIWAL V. STATE OF A. P. {Wmchoo, J.). 625 

Re. (5). 

This brings us to the consideration of the vires of the orders dated 13th 
and 14th June, i960. The attack on these two orders is two-fold. In the first 
place, it is urged that if these orders fall within the powers conferred by the Regula- 
tions and the Rules made thereunder, they should be struck dotvn, as the Regula- 
tions and the Rules framed thereunder by which the trustee is deprived of his right 
of management are ullra i/iVrr Article 19 (i) (/). In the second place it is urged 
that these orders which purport to have been passed under rule 179 arc bad as rule 
179 itself goes beyond the powers conferred on the rule-making authority under the 
Regulations and in any case are contrary to the Rules. We do not think it necessary 
in the present case to consider whether the Regulations and the Rules framed there- 
under with respect to removing a trustee from the management of the trust are 
unconstitutional. We shall confine ourselves to the second part of the argument 
in this behalf and consider whether the Regulations give power for the removal 
of the trustee under any circumstances and if so whether the removal in this case 
has taken place as provided under the Regulations and the Rules framed there- 
under. It cannot be doubted that the two orders taken together do amount to 
removal of the appellant from trusteeship. 

The only provision which deals with the management of endowed property, is 
to be found in section iq, which is as follows : — 

“ With regard to the management of the endowed property, the trustee -will be generally compe- 
tent to exercise the powers which have been conferred on him by the endosver. But if any trustee is 
not found to be competent, then the Minister for Endowments may frame Rules and Regulations 
for the realisation of the objects of the endowment and for the better management of the same by 
which the trustee tvill be duly bound or he may appoint a Superintendent under the Rules.” 

Analysis of this section shows that it consists of three parts. Under the first 
part, tlic trustee is competent to exercise the powers tvhich have been conferred on 
him by the endower, thereby recognising the right of the trustee to manage the trust 
property according to the terms of the endowment. The second part la)'S down 
^at ' ’ 

“ if any trustee is not found to be competent, then the Minister for Endowments may frame 
Rules and Regulations for the realisation of the objects of the cndosvmcnt and for the 
better management of the same by which the trustee will be duly bound”. 

Here again the management clearly remains with the trustee and he is only sub- 
jected to control by means ofRulcs and Regulations framed for the better manage- 
ment of the particular trust under the orders of the Minister for Endowments. 
Then comes die third part of the section which gives power in the alternative to 
the Minister for Endowments in case of incompetence of the trustee to appoint a 
Superintendent under the Rules. A Superintendent is defined in section 2 as mean- 
ing a person appointed by Government for purposes of management. Tims the 
last part of section 12 gives power to Government to appoint a Superintendent for 
purposes of management. This necessarily implies that on the appointment of a 
Superintendent to manage the endowed property tmder section 12, the trustee is 
deprived of the management of the property, and in cficct is removed from trustee- 
ship. This interpretation of the last part of section 12 is supported by rules found 
under Chapters XLIII, XLIVandXLV. Chapter XLIII deals with “Superin- 
tendence by Government”, Chapter XLIV ivith “Direct Superintendence of Govern- 
ment ” and Chapter XLV “ with mvnlazim (manager) ”. It may be added that 
in the definition in section 2, the word “ mmlazim ” has been translated as “ Superin- 
tendent” while in Chapter XLV that word has been translated as “ Manager”. 
It is obvious that the Superintendent and the Manager arc the Same thing. Rule 
177 provides that if the Government takes over the endowed buildings under its 
superintendence, it shall have power to arrange for direct superintendence or appoint 
any v.unlazin: (Superintendent) or manage through any committee. Chapter XLIV 
then provides for direct superintendence by Government. Rule 182 in that Chap- 
ter shows that where direct superintendence is taken by Government the powre of 
spending the recurring .-’.mounts as per the budget will be vested in the trustee in 
accordance with the powers possessed by him under these Rules and there is no 
removal of the trustee. It is only when a Supcrhitcndcnt is appointed under Chap- 
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ter XLV that he has all the powers of a trustee mentioned in Chapter XXXI (see 
rule 187). The tsvo orders of 13th and 14th Jime, i960, read together clearly show 
that even though they purport to be passed under rule 179, which refers to “ Direct 
Superintendence by Government ”, the Government has gone further than pro- 
vided in the rule when it decided to take over the management of the temple and 
vest the same in the Director of Endowments from 14th June, i960, wdth the result 
that the appellant has been deprived of the management and in effect removed 
from trusteeship. We presume that consequent on this a Superintendent would be 
appointed. The last part of section 12 which provides for the appointment of a 
Superintendent under the Rules in effect provides also for the deprivation of the 
trustee of his right of management and thus results in his removal. Now rule 67 
deals with the removal of trustees and has laid down six conditions w'hich would 
justify the removal of a trustee. The last of these conditions lays dowm that if 
any trustee is not fit for trusteeship due to some reason other than those contained 
in the first five conditions he would be removed from the post of trustee. But this 
removal can only take place if the matter is inquired into by a competent officer. 
Thus rule 67 contemplates that no trustee shall be removed from trusteeship unless 
an inquiry is held by a competent officer. This obviously means that the trustee 
will be given an opportunity to show cause why he shoidd not be removed from 
trusteeship and it is only after a proper inquiry that a trustee can be removed from 
trusteeship. This provision is in consonance with the language of section 12, where 
the words used are “ if a trustee is not found to be competent”. The use of the 
word “found” clearly shows that the Legislature intended that action under the 
second and third part of the section would only be taken after a proper inquiry. 
Further, rule 68 provides that the power of removal of a trustee will be vested in • 
the Minister for Endowments.^ Thus after an inquiry has been made by a com- 
petent officer, it is only the Minister for Endowments, which in the present set-up 
means the Government, which can retnove the trustee. We have already pointed 
out that we do not think it necessary in the present case to consider the question 
whether these provisions as to the removal of the trustee by Government can be 
upheld as constimtional. But assuming that these provisions are constitutional, the 
question that arises is whether thetwo orders passed on 13th and 14th June, i960, 
■which must be read together and in effect amount to removal of the appellant from 
trusteeship can be justified under the Regulations and the Rules. Clearly these 
two orders have been passed by the Member, Board of Revenue, ■svhile rule 68 
contemplates that the trustee -^vould be removed only by the Minister for Endow- 
ments, which in the present set-up, can only mean the Government. Further, 
rule 67 provides that a trustee cannot be .removed from trusteeship unless an 
inquiry has been made by a competent officer. That means that notice has, to be 
issued to the trustee to show cause why he should not be removed for reasons sho'ivn 
therein and it is only after an inquiry has been made and one of the six conditions 
provided in rule 67 is established that the trustee can be removed. In the present 
case no notice was ever issued to the appellant to shoiv cause why he should not 
be removed from the trusteeship. It is true that in the notice dated 31st December, 
1957, it was stated that in case the appellant failed to respond to the notice (which 
was with respect to registration of the endowed property) the case would be com- 
pleted taking the property under the Government’s supcr\'ision and no more objec- 
tion w'ould be heard thereafter. The consequence of non-appearance to such a 
notice is to be found in section 7 which pro'vidcs that if no objection is filed the endow- 
ment iv'ould be registered and in section 10 {b) w’hich deprives a person v/lio docs 
not appear to object in response to the notice of any right to file a suit as provided ■ 
in section 10 (a). But there is nothing in rule 67 which gives power to the Govcni- 
ment to remove a trustee simply because he fails to appear in reply to a notice asking 
him to register the endowed property. The six conditions mentioned in nilc 67 
are: (i) insanity, (ii) contraction of a contagious disease of a certain u-pc, (iii) con- 
viction by a criminal Court, (iv) going out of Hyderabad State without intimation 
for more than a month, (v) forsaking the religion with which the endowTuent is 
concerned, and (vi) unfitness for trusteeship due to some other reason. There is no 
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provision therefore for removal of a trustee, merely because he has not appeared in. 
answer to a notice under section 6 of the Regulations for registration of the endow- 
ment. The orders therefore that were passed on 13th and 14th June, i960, which 
must be read together, cannot be justified under rules 67 and 68, for the reasons 
that (i) no inquiry' ivas held, (ii) the orders were not passed by the Minister of Endow- 
ments t.e.. the Government and (iii) the removal in this case is for a reason ivhich 
is not permissible therein. All that the Director of Endowments was entided to 
do on the basis of the notice dated 31st December, 1957 was to proceed to register 
the endowment, even if the appellant failed to appear in reply to that notice after 
making such inquiries as he thought proper and take such further action as may be 
justified by the other pro'visions of the Regulations. But on the basis of that notice 
it was not open to him to pass the orders which he did on 13th and 14th June, i960, 
which amounted to removal of the appellant from trusteeship and taking over of 
the management of the trust by the Government. These orders must therefore be 
set aside as ullra vires the Rcgtilations and the Rules assuming in the present case 
that the Regulations and the Rules providing for the removal of the trustee, are 
constitutional. 

IVe therefore dismiss the appeal with costs. The Writ Petition is allowed with 
costs and orders dated 13th and 14th Jime, i960 are hereby set aside. 

V.S. Appeal dismissed. Petition allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

PRESE^•T : — B. P. SiXHA, Chief justice, K. Subba Rao, K. N. Wanchoo, 
J. C. Shah akd N. Rajagopala Ayyakgar. JJ. 

The State of Punjab . . Appellant* 

V. 

Joginder Singh . . Respondent. 

Pts-Jcb EducclioTMl Service (Procirxiatised Cedre) Class III Rules, 1951, Rules 2 (d) aid (e) aid 5 — If 
ziclctize cf the rights guaaJeed bj Articles 14 aJ 16 (1) ef the Ccrstiliitior. of IrJia (1930). 

Mejority — {Siihhc Ran and Shedi, jj., dissenting). — The Pension Rules applicable^ to the 
teachers in the ‘ provincialised cadre ’ were distinct and different from the Pension Rules applicable to 
teachers in the State cadre. 'TheirSerse seniority of members of the State Cadre Service is deter- 
mined by Rule 9 of the Punjab Educational Service (Provincialised Cadre) Class III Rules, 1961 
and it is not possTole to read Rule 9 as governing the inter se seniority betsveen the “provincialised” 
and the State cadre employees, the crucial date for determining such seniority under Rule 9 being 
the date of confirmation in the service. There is no specific provision or term in the Government 
Order expressly providing an intention to integrate it tvith the existing States ervice. To apply to 
the unqualified teachers in the " provincialised ” group the State Cadre Rules, particularly as regards 
promotion to the selection grade t\' 0 uld have meant considerable hardship to them. The conclusion 
from the above anals-sis is that there was no complete integration of the tsvo services by the order 
of the Government dated September 27, 1957 which came into effect from 1st October, 1957. It 
would therefore follotv that there could be no basis for the submission that the “ provincialised ” 
teachers and the teachers in the Slate cadre formed the same class so as to enable a complaint to be 
made under Article 14 of the Constitution of India (1950), if they were treated differently. 

The two servicer started dissimilarly and they continued dissimilarly and any dissimilarity in their 
treatment would not be a denial of equal opportunity, for it is common ground that within each group 
there is no denial of that freedom guaranteed by the ttvo .Articles (Article 14 and Article 16). On this 
vietv, it would follotv that the impugned rules cannot be struck dov.Ti as violath e of the Constitution. 

Ver Suica Rco and Shah, jJ. (dissenting). — Once the District Board and Municipal Board 
School Teachers v.crc taken over b>' the Government. of Punjab and an amalgamated Educational 
Service ■l^-as c-.-oIvcd any special pto-.dsion relating to promotion, depending solely upon the sendee of 
rtxruitment and upon no other ground seriously affected the rights of the members of the “ pro-.dnda- 
lised ” Caere to promotion and infringed Article 16(1) of the Constitution. It was open to the 
Government at the initial stage to give to the “ Provincialised ” cadre different terms and not to 
constitute them into a sendee s^d^h the same grade as the State cadre, but the Government did 
give tiie same temp to the “ provincialised ” teachers and it was not then open to the Government 
to make rales relating to promotion so as to discriminate between the *' provincialised ” teachers and 
the State Cadre teachers. The Rules in so far as they pro-.ddc for differential treatment bclv.ccn 
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the members of the ‘ State Cadre ’ and the ‘ Provincial Cadre ’ in the matter of promotion to the 
higher scale must be regarded as invalid. 

Appeal by Special Leave from the Judgment and Order dated the 3rd October, 
1961 of the Punjab High Court, Chandigarh in Civil Writ Petition hfo. 1559 of 

1960. 

C. IC. Daphlary, Solicitor-General of India, L. D. Kaushal, Additional Advocate^ 
General for the State of Punjab and jV. S. Biridra, Senior Advocate {R. H. Dkebar, 
Advocate, with them), for Appellant. 

C. B. Agarwala, Senior Advocate (A. Al Gojal, Advocate, with him), for 
Respondent. 

The Judgments of the Comt were delivered by 

Rajagopala Ayyangar, J. (on behalf of the majority). — This is an appeal by 
Special Leave against the Judgment of the High Court of Punjab dated 3rd October, 

1961 . That Judgment was rendered in a petition tmder Article 226 of the Constitu- 
tion filed by the respondent — Joginder Singh and by their order allowing the said 
petition in part, the learned Judges struck down rule 2 (d) and (e) and a part of rule 
3 of the Punjab Educational Sendee (Provincialised Cadre) Glass III Rules, 
1961, which for convenience we shall call the impugned Rules, on the ground 
that those clauses were violative of the rights guaranteed by Article 14 and 
Article 16 (i) of the Constitution. 

Certain facts have to be stated in order to appreciate both the manner in uhich 
the question u-as raised as well as the decision of the learned Judges now under 
appeal. 

The respondent was before the ist October, 1957 working as a “Junior verna- 
cular teacher ” in a District Board High School in District Hoshiarpur. The points 
in controversy in this appeal turn on the precise changes which were cficcted in 
the status and conditions of sendee of teachers like the respondent employed in 
District Board and Municipal Board Schools by certain executive instructions 
issued by the Punjab Govemmentin September, 1957 to take effect from ist October, 
1957, reason of which these teachers became State employees, but before proceed- 
ing to the detaik of these changes, it would be convenient to set out the position 
and conditions of sersdee of teachers employed in State schools which prevailed on 
that date. 

At that date teachers in State employ were governed by Rules framed under 
Article 309 of the Constitution which had been promulgated on 30th hlay, 1957 * 
These Rules were entitled “ The Punjab Educational Servdee Class III School Cadre 
Rules, 1955 ”. IVe slialThave occasion to refer to these Rules in detail after nairat- 
ing the facts which have given rise to the present appeal. For the present it is 
sufficient to state that these rules prescribed inter alia the qualification for appoint- 
ment, the recruiting authoritj", the conditions of servdee and seniorit)' inter se of 
members of the servdee. The Appendices to these rules specified the scales of salary 
to which teachers falling within Ac various grades which were specified would be 
entitled. The scales of pay of these State teachers were revised as a result of the 
acceptance by Government of the recommendation of a Committee for Pay 
sion and imder an order of Government dated 23rd July, 1957, “Junior teachers 
in the State service, the class of officers ivithwhom tve arc now concerned 
split up into three grades : (c) Head Masters, (i) those in the middle scale, and 
(c) those in the lower scale. This Government Order fixed the percentages of tlic 
teachers to be comprised in each group. It would be seen that so far as Hc^ 
Masters were concerned, there could be no definite number because that depended 
ujxin the number of schools in which they could function but for teachers other than 
Head Masters, I'.e., in what has been termed “ the junior teacher grade ”, per 
cent, of the total strength of junior teachers were put in the “ middle scale on a 
salary scale of Rs. 120-5-175 and this percentage included the Head Masters also 
though they were on a still higher scale of salary, while the rest of the 85 per cent- 
were to be in the “ lower sc^c ” on a salary scale of Rs. 60-4-80-5-100-5-1-O- 
This Government Order further directed : 
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‘'Fifteen per cent, of teachers in this group shonld straightatvay be promoted to the middle 
<las3 by selection based on seniority and merit while the rest should be given the lower scale”. 

These were the rules governing the category called “ Junior Teachers in the 
State Cadre” on ist October, 1957. 

By an executive instruction dated 27th September, 1957 (to be effective from 
ist October, 1957), in the form of a communication from the 'Secretary to the 
Education Department of the State to the Public Instruction, a change \vas made 
in the terms and conditions of seivdce of teachers in the District Board and Muni- 
cipal Board Schools. It might be mentioned that the executive action tvas later 
ratified by legislation in 1959 which was to have retrospective effect from rst Octo- 
ber, 1957, but as nothing turns on the terms of this enactment relevant to the points 
in controversy' before us, it is not neeessary to make any further reference to it. 
As the decision of this appeal hinges on the proper construction and the legal effect 
of the ‘‘ Provfincialisation ” effected by this e.xecutiv'e direction, it would be neces- 
sary to scrutinize its terms rvith reference to the then existing state of circumstances 
in some detail. But to this we shall revert a little later, but will at the present stage 
be content to mention that imder this order the schools theretofore run by Munici- 
pal Boards and District Boards in the Ambala and Jullundur Divisions were taken 
over by the Education Department of the Punjab Government with effect from ist 
October, 1957. The teachers then employed in these schools were also taken over 
becoming State employees. The order recites that on the ist of October, 1957 
there were, in the class of “junior teachers ” in the schools taken over with whom 
we are concerned, 20,709 teachers. Applying to them the same proportion of 1 5 ; 85 
of “ lower ” and “ middle ” class which applied to junior teachers in the State 
Cadre dealt with in the Government Order dated 23rd July, 1957,3,184 teachers 
ivere placed in the higher grade entitled to the higher emoluments and 1 7,525 in 
the “lower” grade drawing the minimum salary’ open to junior teachers. This 
order also stated generally that the junior teachers employed in Local Body Schools 
"which were being “ prov-incialised ” would be given “ the same grades of pay and 
other allo\s"ancc3 as "were given to their counterparts in Government employment”. 

It is in evidence that subsequent to ist October, 1957 the Government had 
under consideration three questions : 

(1) whether the “ provincialised ” teachers had to be kept in a cadre sepa- 
rate and distinct from the cadre of teachers in the State cadre or whether the two 
oadres ivere to be integrated into one ; 

(2) if they were to be integrated, how their infer sc seniority vvas to be 
<ictcrmincd ; 

(3) if they were not to be integrated, what ivas to be the relationship 
between tlic teachers in the two cadres and similar allied questions. 

The conclusions which the Government arrived at were published and given 
effect in tlie form of a letter dated 27th January, i960, from the Secretary to the 
Government, Punjab to the Director, Public Instruction, Punjab. Briefly stated, 
the decision was drat the two cadres — of “ provincialised ” teachers and teachers 
an the State Cadre — were to be kept distinct, and principles were formulated accord- 
ing to whicla promotions in the two cadres from the lower to the middle grade were 
to'be determined. It is the validity of tlac terms of this decision that is challenged 
in this appeal by the respondent. The decision and directions contained in it 
were given cffect'to in the case of all employees belonging to the “ provincialised ” 
schools and tlicrcupon the respondent filed the petition under Article 226 impugning 
tlie constimtionality of this direction on various grounds. One of these grounds 
was that the direction contained in this communication dated 27th January, i960 
did not have any statutory force since the same was not and did not purport to be a 
rule framed under .Article 309 of the Ckmstitution. To oln’iatc this objection the 
Government of the Punjab promulgated the Punjab Educational Service (Provin- 
cialised Cadre) Class III Rules, igSi on 13th February, ig6r. These Rules con- 
formed to the formal requirements of -Article 309 but were otherwise in the same 



THE SUPREStE COURT JOURN^ 


[1964 


63d 

terms as and operated in the same maimer and from the same date as the impugned 
directions of January, i960. The petition by the respondent before the High- 
Court was therefore converted into one challenging the constitutional validity of 
the Rules of February, 1961 instead of the Government Communication of 
January, i960. 

The arguments in support of the challenge to the validity of these Rules could 
briefly be formulated thus : On the provincialisation of District Board and the 
Municipal Board Schools on and from ist October, 1957, all the teachers theretofore 
serving in these schools became the employees bf the State. On the date -when they 
attained this status there is-ere teachers in schools nm by the State who were governed 
by the Rules published in May, 1957 with the scales of pay and grades revised under 
the orders of the 23rd July, 1957. WTiether or not the Government had the power 
to keep these “ provincialised ” teachers, in a separate categorj', the Government 
did not do so but by the orders that they passed on 27th September, 1957, they ^vere- 
granted the “ same grades and scales of pay and other allowances ” as those apply- 
ing to, the teachers in the then State Cadres. This necessarily implied a complete 
integration of the tis’o cadres with the result that the tivo became a single class of 
teachers and thereafter the fact that the “ provincialised ” teachers had been pre- 
viously employed in District Board or Municipal Board Schools and not in schools 
run by the State was merely of historical interest and carried no legal significance. 
Any later order of Government therefore which draw any distinction between the 
class of “ provincialised ” teachers and teachers in the State Cadre to the prejudice of 
the former wris discriminatory and void under Article 14 of the Constitution. As 
all the schools as and from ist October, 1957 were being nm by State, all teachers 
employed in them, whatever their previous history, belonged to the same class, 
since they performed the same functions, were entided to the same salaries and 
had as such to be governed by the same rules and conditions of service. On this 
basis it was urged that the impugned Rules discriminated against the ‘‘junior 
teachers” in the “ provincialised ” cadre in two ways : (i) as regards their right 
or opportunity to obtain promotions and proceed to the “ middle ” scale and (2) 
disparity in the Rules relating to pension. It was contended that the discrimination 
as regards promotions was violative of Article 16 (i) and that as regards pension 
on the broader ground of an irrational classification sdolating Article 14. The 
learned Judges of the High Court acceded to the prayer of the respondent as regards 
the first objection in these terms : 

- “ The 1961 Rules in so far as the same create tivo cadres of persons in the same sciadce and in 
as the Same create inequality of opportuniw for promotion in between the Uvo cadres by protndiag^ 
the formula of promotion arc void lilies and in particular those rules arc No. 2, in so far as it relates- 
to the definitions of the tsro cadres, and No. 3, in so far as it provides for the effect of tiro cadres on the 
matter of promotion in the same.” 

but they rejected that in respect of pension on being satisfied that Article 14 wi^ 
not violated in that regard. It is from this judgment that the State has preferred 
tliis appeal with Special Leave. 

This will be a convenient stage where we might summarise briefly the pro- 
visions of the impugned Rul« and their impact on the right to promotion of the 
respondent and the other ‘‘junior teachers” of the ‘‘provincialised” service tp 
ivhich he belongs. Before however, doing so it is necessaiy to mention a prelimi- 
nary objection that was taken to the hearing of appeal. Along with the respondent 
Joginder Singh there were three others who had filed similar petitions and sought 
the same relief. Writ Petitions Nos. 161 and 162 of ig6i were by ‘‘junior teachers _ 
like the respondent, while Amrik Singh petitioner in the remaining petition (Peti- 
tion No. 163 of 1961) was a Head Master among the ‘‘ provincialised " tcacl’.ers- 
All the four. petitions were dealt with together and were disposed of by, a common 
judgment so tliat relief accorded to Joginder Singh the respondent bc.om us m 
Writ .Application No. 15590! i960 was also granted to the other three petitioners. 
The State however has preferred no appeal against tlie orders in die otlicr tiircc 
petitions, and Mr. .Agaiwala, learned Counsel for the respondent, raises tJic conten- 
tion tliat as the orders in the other three petitions have become final, any order 
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passed in this appeal at variance with the relief granted in the other three peti- 
tions w'ould create inconsistent decrees in respect of the same matter and so we should- 
dismiss the present appeal as incompetent. We, however, consider that this would 
not be the legal effect of any order passed by tlie Court in this appeal and that 
there is no merit in this objection .as a bar to the hearing, of the appeal. In our 
opinion, the true position arising, if the present appeal by the State Government 
should succeed, would be that the finality of the orders passed in the other three 
^Vrit Petitions by the Punjab High Court would not be disturbed and tliat those 
three successful petitioners would be entitled to retain the advantages which they 
had secured by the decision in their favour not being challenged by an appeal 
being filed. That however would not help the present respondent who would be 
bound by our judgment in this appeal and besides, so far as the general laAV is 
concerned as applicable to everyone other than the three WTit petitioners (who 
would be entided to the benefit of decisions in their favours having attained finality),, 
the law will be as laid do\vn by this Court. We therefore overrule the preliminary 
objection. 

The impugned Rules are entided “ Punjab Educational Service (Provincia- 
lised Cadre) Class III, Rules, 1961 ” and they were deemed to have come into force 
from ist October, 1957, i.e., the date when the “ provincialised ” cadre was formed. 
Rule 2 contained the definitions and of these diose relevant to the present context, 
which have been struck donu by the High Court in their judgment under appeal 
are clauses (</) and (e) which respectively define the word “ Setx'ice ” as meaning 
“ The Punjab Educational (Provincialised Cadre) Class III Service ” and clause 
(e) defining ‘ State Cadre ’ as meaning “ The Punjab Educational (State Service) 
Class III (School Cadre).” Rule 3 with which Part II headed ‘ Conditions of 
Service ’ starts is the one \vhich is the most relevant for the points arising in tltis 
appeal. 

It reads : 

“ 3. Number ani ekaracter of posts •. — (1) The service shall comprise the posts shosmin 
Appendix A but shall be a diminishing one. The number of posts in various cadrcs-:of the Service- 
shall be regulated in the follo-i\-ing manner : — ‘'"I 

(i) All the posts created for any provincialised school subsequent to its being taken over by the 
Government, whether on account of its being upgraded to a higher standard, rcmoral of congestion, 
therein or for any other purpose shall not constitute a part of the Sersnee but ssill be borne on the State 
Cadre or such other Educational State Service as may comprise similar posts at the time of their crea- 
tion. 

(ii) (c) All such posts of Headmastas as well as of Masters or Teachers, in selection grades of 

the Service, as were vacant on 1st October, 1957 shall continue to be borne on the Service but an equal 
number of posts in ordinary pay scales in the relevant cadres of the scrs-ice falling vacant as a result of 
promotion to the posts of Headmasters, Masters and Teachers in the selection grade shall be transferred 
to the State Cadre. 'v. 

{b) All such posts of Masters and Teachers, inordinary pay scales of the Service, as were- 
vacant on Ist October, 1957, shall be transferred to the State Cadre. 

(iii) The xxjsts in various cadres of the service falling vacant due to the normal incidence of 
promotions, retirements or any other cause subsequent to the date of provindalisation of local autho- 
rity schools shall be adjusted in the following manner : — 

{a) All vacant posts of masters as well as of Junior Teachers in the Scrtice shall be separately 
split up into blocks of seven and six posts by rotation. Allscicction grade posts in the first six vacancies 
in each block of seven and first five vacancies in cacli block of six shall continue to be borne on the 
Service but an equal number of posts on ordinniy pay-scales of Masters or Junior Teachers as the case 
may be, together svith other vacancies in ordinary pay-scales in eacli block shall be transferred to the 
State Cadre. Tite last vacanc>- in cacli block shall be transferred to the State Cadre : 

Provided that if the last vacancy in the block is not in the selection grade one other post in the 
selection grade from within that block shall be transferred to the State Cadre, and if adjustment within 
the s.ame block is not possible it shall be made in the next following block but in no case in any block 
thereafter. 

Tiic other rules which have some materiality arc rules 4, 5, 8 and g and wc 
shall set out the relevant portions of tJiesc: - 

“ 4. Liohility to tra-.sfer : Members of the Service who are bronc on a state-wise cadre may bo 
posted in any Go\-cmmcnt or provincialised scliool throughout the State and members of the Service 
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■wLo are borne on clstrict-v.ise cadre nay be posted in any Government or provincbJised siioal 
■thitm^oat that district..,..,..” 

“ 5. Ccr^fiactiec : hlembers of the Service vrho were conSmed prior to the prcvincialiEation 
oflocal authority schools shall be deemed to have been confirmed in the Service : 

“8. cf Rarzitr^ : (1) Posts in Selecdon grades left over after the transfer cf pcrSi 

■to the State Cadre as specified in rule 3 shall be filled by promottons from lon-er grade of the cadre: 

Provided that no member shall be promoted to selection grade of the Service tmiess he 
j>ossesses the qualifications and expricnce as sperified in .^pendin *B’. 

5 > 

The only thing to be noted in regard to the qualifications set out in the .Appen- 
dix ‘ B ’ as regards ‘‘junior teachers '■ with v.-hom alone we are concerned is that 
for appointment to the selection grade (Rs. i2o;i75) thet' were not required to be 
Afatriculates this being a minimum qualification prescribed by the Rtiles under the 
State Cadre, but it was suScient if they were “junior trained “ or “junior basic 
trained ’’ or “ special certificate teachers*' with five years teaching experience in 
■which case they ivere eligible to be appointed to the “ selection *' grade. . 

“ iJafr 8 (2) .All promotions, whether from one grade to another or from one class of service 
■to another, shall be made on the ba^ of senSority-cum-merit and no perS-Dn <h-T! be entitled to 
claim promotion on the basis of senioritj' alone.” 

Rule 9 lat'3 down hotv the inkr-ss seniority of members of the service shall be deter” 
mined as on ist October, 1957. 

“We shall briefly summarise the effect of these provisions on the class of “ pro- 
vincialised ” teachers : 

(i) They "were treated as falling under a cadre separate and distinct from teachers 
in the State Cadre governed by the Rules promulgated on 30th May, I957» 
-(2) Though the proportion of sdection grade teachers to the total strength, viz., 
15:85 -was the same in both the cadres, itoperated differently as regards the members 
in the ttvo services. This -was due to the^ct that the Government decided that 
pro'vincialised ” teachers were to be a diminishing class to become extinct in, 
■course of time, whereas a number equivalent to that which the provincial cadre 
lost was added to the State Cadre. When the provdncialisation of Local Board and 
3ilunicipal Board teachers was effected by the Government Order of 27th September, 
1957, there -were, as we have pointed out, 20,709 “junior teachers of whom by 
applv-ing the 15 per cent, rule, 31,84. were to be in “ selection grade” drawing the 
higher salarvq while the rest of the 17,525 -ivere in the ordinarv or the “lower*’ scale- 
The corresponding figure for the State Cadre teachers on'tlie same day, hr-- i-t 
■October. 1957, aas 107 of whom 15 per cent, would have been in the sdection 
grade. The “ pro'vincialised ” cadre being marked out for extinction : there was 
to be no further recruitment to that cadre and became, so to speak, closed at one 
•end. .All \'acanciK arising by retirements, deaths etc in the provincialised cadre 
were to be replenished by direct recruitment to the State Cadre. The consequence 
-of this would naturally be that the selection grade of 15 per cent, in the State Cadre 
tvould be progressively increasing in stren^h which ■was determined by the 10^ 
■cadre strength, while the selection grade in the “ provincialised ” cadre would oe 
progressively deceasing in strength for converse reason. -As the cadres licpt 
-separate the reult would be that those recruited to the State Cadre would t^'*® ^ 
■progressively larger chance of getting into the “sdection" grade of that came 
than the corresponding member of the “ pro^vincialised ” service. Thusarnemow 
-of the State cadre who poscssed the minimum educational qualifications nmuneu 
Tor appointment to the selection grade and also the minimum service prc^iucc ^ 
•qualification therefor stood a better chance of promotion to the selcctmn grade 
than did a teacher of the “ provincialised ’’cadre getting into the selection g^dc 
-of his cadre. The rigour of this rule was, however, greatly tempet^ by inc 
•sion into blocks under rule 3 itself by reason of tvhich roughly 1 1/13 of ^sc to^ 
-vacancies in the selection grade were directed to be filled by “ provincmli^^ ^ 
icachers leaving only the balance for those in the State Cadre. It is the dispartJij 
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in the chances of promotion, existing between the members of the State Cadre and 
the teachers in the “ provincialised ” cadre that has been held to be discriminatory 
and violative of Articles 14 and 16 (i) of the Constitution by the learned Judges of 
the High Court. The summary of the Rules that we have given earlier would sho%v 
that this disparity has been caused (a) by the impugned rule treating the “ provin- 
cialised ” teachers as belonging to a cadre different and distinct from the teachers 
in the State Cadre and not providing for any in/er se seniority as between the ttvo 
groupSj ^md (6) the “ provincialised ” cadre being a diminishing cadre to be ex- 
tinguished in course of time, the State Cadre being selected for expansion and per- 
petuation b^' becoming the sole cadre in which recruitment for vacancies could take 
place. The reason why we are stating the position in this form is that though the 
Jeamed Counsel for the respondent based his argument to sustain the plea of a vio- 
lation of Articles 14 and 16 (i) on the " division ” of the two services as distinct 
cadres whereas in law they were one and ought to have been so treated, the “ pro- 
vincialised” teachers could have had no compiaintif theirswas not made a vanishing 
cadre, for if the two servuces had been kept distinct and the vacancies in each filled 
up so as to replace the loss in the strength of each cadre, there would have been no 
•-Scope for any complaint of discrimination. 

The main basis upon which the learned Judges of the High Court have rested 
their justment is that the order dated 27th September, 1957, which was brought 
into force on ist October, 1957, by which tlie teachers in the erstwhile District 
Board and Municipal Board Schools were “ provineialiscd ” and made State em- 
ployees, effected a complete integration of these teachers with the then existing 
members of the State Educational Service governed by the Rules of 30th May, iS 57 ' 
It would be manifest that unless this step were established there could be no basis 
for the contention that the impugned rules which proceed on the basis that the pro- 
vincialised teachers, were not in the StateCadre violated Article 14 or Article 16 (i). 
The first step in the enquirj' has therefore to be whether this order of 27th September, 
I 957 > effected a complete integration between the two services. Tliis question can, 
in our opinion, be- solved not by h>pothctical or theoretical considerations but by a 
•careful examination of the terms of the order dated 27th September, I 957 s with a 
view- to find out whether such a result was intended to be or was brought about. 
The justification for this observation of ours is because of the line of argument 
addressed to us by learned Counsel for the respondent. He submitted that there 
might have been differences in the qualifications of persons entitled to be recruited 
as teachers in the erstwhile Board schools as compared to the qualifications to be 
possessed by or the machincrv- set up to recruit teachers in the State Cadre. \NIien 
•once the “ provincialisation ” took place, the argument ran, they became teachers 
•employed directly by the State the schools in which they were formerly employed 
having been taken over by- the State. Under the order dated 27th September, iQ 57 > 
their pay-scales were rendered tltc same as those applicable to teachers in the State 
•Cadre. Besides, they could be transferred to State schools and teachers in the State 
Cadre transferred to work in former Board schools i.e., there was complete inter- 
changeability so far as posts were concerned. If, it was contended, they did the 
same work, drew the same pay as the teachers in the State Cadre and the members 
•of die two Services were freely liable to transfer inter se, nothing more remained to 
■effect a complete integration. In further reinforcement of this submission reliance 
was placed on a paragraph of the memorandum of 27tli September, 1957, under 
which these teachers were taken over into State employ which ran : . 

“ All the incumbents of the Local Body schools to be provincialised vs-ith effect from the 1st of 
•October, 1957, will be given the same grad« of pay and other allowances as arc given to their counter- 
parts already in government employ. Their pay will be fixed under the Rules and there will be no 
•drop in their present emoluments. ” 

and from all this it was urged that a complete integration of the two services _was 
intended to be and was brought about from and after ist October, 1957. Besides 
the above tlicrc was a subsidiary argument that consistently with Articlc iA the 
.State could not create or maintain two parallel services of employees for doingthc 
rsamc work but with differences either in their emoluments or in their conditions 
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of service. This however was on the basis that the subrhission about a complete 
integration having been effected was not acceptable, and so we shall consider this 
further argument later. 

We shall now proceed to examine the primary contention, viz., that there was a 
complete integration of the tivo Services by the Government Order which had effect 
from I St October, 1957, and that it was the impugned rules which brought about^ a 
division of this united or unified service by the creation of two new cadres with 
differences between members of the Service based on no intelligible differentia 
which %vas violative of Article 14, and as the same adversely directed the chances of 
promotion of the “ provincialised ” group vis-a-vis the State Cadre teachers 
infringed Article 16 (i). 

We do not find it possible to accede to the contention that the memorandum 
dated 27th Septembr, 1957, integrated the “provincialised” teachers with the 
teachers governed by the Punjab (Educational Service) Class III School Cadre 
Rules, 1955. In the first place, it is conceded that the Rules as to pension apph-. 
cable to the State Cadre employees are not applicable to the “ provincialised 
teachers. The Government framed Rules as regards the pension of the provin- 
cialised ” teachers in October, 1958, which -were distinct and different from the 
Rules applicable to teachers in the State Cadre. A complaint was made on tins 
score by the respondent in his petition before the High Court but the same was 
rejected and there has been no appeal from that portion of that order. It must 
also be pointed out that the pension of the State Cadre teachers is determined by 
para. 1 1 of the Class III School Cadre Rules, 1955, common ground that 

the said provision does not govern the conditions and quantum of pension of the 
“ provincialised ” teachers. 

(2) The inter se seniority of members of the State Cadre Service is determined 
by rule g of the Rules ^vhich contain' elaborate provisions for its determination. 
The first paragraph of the rule runs : 

"The seniority mUr se of the members of the Sendee holding the same class of posts and ^ 
same or identical grades of pay shall be determined by the dates of their confirmations in such posts. 

We do not find it possible to read rule 9 as governing the inter se seniorit}'' bctwMn 
the “ provincialised ” and the State Cadre employees. The date of confirmation 
in the Service is the crucial date for determining such seniority under rule 9 and thc- 
order dated 27th September, 1957, cannot, by any stretch of language, be read as 
confirming all the provincialised teachers in the State Cadre on ist October, ^ 95 ^ 
on which date it is said they were brought into the service. In the normal and 
ordinary' course it would be possible that teachers had been working in the crstwhi e 
Board Schools on probation and they had not been confirmed in their appointmen s 
on I St October, 1957, ""'hen they were taken over. It cannot be that all the tcachc ^ 
who had not even completed their probation were straightaway trrated as con- 
firmed in the State Cadre so as to permit a determination of their seniority inter ! 
w’ith members of tfie State Service. 

(3) Notwithstanding the paragraph quoted earlier conferring on tlie 
vincialied ” teachers “ the same grade of pay and allowances as arc allowed to 1 1 
counterparts aheady in Government service ” there is no specific provision or c 
in the Government Order expressly pointing to an intention to integrate it ^ 
existing State Service. On the other hand the very specification that the gra 
of pay. and allowances of the provincialised teachers would be the same as o 
others is, to say the least, more consistent with the absence of an intention to m 
■grate or if integration were intended, they would have the same pay 

anccs by virtue thereof and no separate provision thereof tvould be iicccss-r) • 

(4) It is an admitted fact that of the twenty tliousand and odd tcachci> 
within this.catcgory nearly 12 or 13 thousand were unqualified in thesense ma 
had not even passed the Matriculation examination. To apply to them UJ 
Cadre Rules particularly as regards promotion to the selection grade , 
been considerable hardship to them and this is certainly a circumstance t 
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to be borne in mind b^ pointcd^out, 'ivbile 

intended, aminimum educational qualification of Ma^tri- 

in the case of the btate t^ame tea . __„-ribed for anDointment to the selec- 

culate with five mbeing a Matriculate has beL dispensed with in the 

tion grade, the requir^^ as t b .. cadre. The conclusion we 

impugned rules in the ^e , T Qrder dated 27th September, 1957, which 

reach from the above analys^ IS tha y teachers in the erstwhile Board schools 

cthat order. submissions made to us on behalf 

We consider therefore that nfthe orccise status of the “ provincialised 

of the appellant that the determin teachers in the State Cadre was the 

“Consequent upon the to‘de°i^e senionty ru-^-m the 

theintesmuon of the tivo 

services svere considered f,.1 1 sers-ice of tlie local body teachers for the detenmna- 

(o) Grouping formula i.e., countmg of fullsersace o 

T«dy “riSthe pros-indalised staff and of the staff of the crsUvhile Govern- 
ment schools.” thnt the third alternative was the best to be fol- 

The Government policy and also in the interests of these 

lowed in the in^«“^,f„\7S^e^mpugncd rScs which we have set out earlier was 
^ery mcondlc the conflfrting and divergent interests of the tivo Scr- 

:Lt wStwas decided R^les wedid not under- 

Apart from ^'^“\‘°S^at‘the GovcmmenUiS considered this problem in 

the manner _ fand intc”Tation has no meaning unless 

If, as we hold, there as partial intention) either e.Kpressly or by 

it is complete, foUow that it was not the impugned Rules that CTcatcd 

iiccessar>' mpbeauon, ° , existed independently of the Rules and the ^ly 

the two the Rules in this respect was thatthey failed to effect 

charge tliat could be laid a argument before the High Court that the mere 

an integration. '' “• -°^^iiar -rades and scales of pay and almost similar 

existence of Uvo Service t ^ ^5 amounting to discrimination prohibi- 

other conditions '^ffSit wh^ ^^•as filed by the State to the Writ 

ted by Article i4- that there were very wide differences in Ae 

Petition of the L. members of tlic nvo Serv-ices and great disparity 

the qualifications posse^^ by j ^ inimum educational qualifications pres- 

in the mcdiods of recruitment There^crc^^^ ^ 

cribedby in the State Cadre were 

stood as notifi^ ^ -"tL^Averc rwrJited after intcr%-icw by the Public Service Com- 
re^itcd. ^ case in the Board Schools between which ci-cn there 

. mission, on, both in die minimum qualifications to be possessed and 

were very grc.at ^•a^la j - of |bc<c differences the counter-affidavit 

in the methods of j ' .. provincialised ” teachers and the State teachers 

by the State ,ame d^S =5 to require identity of treatment. The 

fa"d"in1ws?4^^ “ot controvertedUre the High Court by die res- 
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pondent and b%' those vrhose petitions -were disposed of along -^s-ith his and it for 
this reason that Counsel for the rspondent specifically abandoned before the High 
Court ail argument about the difierentiation of the trvo ser\dces per se not amounting 
to a discrimination rvithin Anicle 14. The reasons therefore which underlay the 
abandonment of any argument regarding Article 14 v/ould n^ative any subrnission 
that the recognition of the tr%-o Ser\-ices as independent cadres vras itself discrimina- 
tory, once the argument about their having been int^rated by the Government 
Order of 27th September, 1959, be rqected. It would therefore follow that if the 
repondents cannot sustain their contenrion that the Order, dated 27th September, 
1 957; efiected a complete integration of the two Services there could be no basis for 
thesubmision that the “ provincialised'' teachers and teachers in the State Cadre 
formed the same class so as to enable a complaint to be made imder Article 14 if they 
were treated difierently. 

It novr remains to consider a point v.'hich was raised that the Siate cannot cons- 
titute Uvo Service consisting of employees doing the same work but with difierent 
scales of pay or subject to different conditions of serrice and that the constitution of 
such service Avould be violative of Article 14. Underlying this submission are rv.'o 
postulates; (i) equal work must receive equal pay, and (2) if there be equal iw in 
pay and work there Have to be equal conditions of service. So far as the first pro- 
position is concerned it has been definitely ruled out by this CkyunmJitshc'Tt 
MokarAal v. Union of Jndia^. Das Gupta, J., speaking for the Cotut said : 

“Tic oily other contention raised is that there is discrimination betivcen Class I and Class 11 OE* 
cers in as much as though the}' do the same land of wnrit their pay scales arc differcc:. THs, ilts 
said, siolates Article 14 of the Constitution. K this contention had any validity, there could be ^ in- 
cremcatalscales of pay fixed dependent on the duration of an oSccrsTservicc. The abstract doctrine cf 
equal pay for equal work has nothing to do ■vviti .Article 14. The contention that Article 14 of the 
Coastitatioa has been violated , therefore, also fails. ” 


The second also, is, in our opinion, unsound. If, for instance, an existing service 
is recruited on the basis of a certain qualification, the creation of another service 
for doing the same work, it might be in the ^me way but vritb better prospects of 
promotion cannot be said to be imconstitutional, and the fact that the Rules firamed 
permit firee transfers of personal of the two groups to places held by the other would 
not make any difierence. IVe are not basing this answer on any theory that if a 
Government servant enters into any contract. regulating the conditions of his service 
he cannot call in aid the constitutional guarantees because be is bound bj' his contract. 
But -this conclusion rests on difierent and vrider public grounds, riz-, that the Govern- 
ment which is carrying on the administration has necessarily to have a choice in the 
constiturian of the service to man the administration and that the limitations impos- 
ed by the Constitution are not such as to preclude the creation of snchserviccf- 
Beside, there might, forinstancebe a temporary recruitment to meetan esigrn<7 or 
an emergency which is not expected to last for any appreciable pieriod of tunc. 
To deny to the Government the pmve to recruit ternpxirary strifi' drawing the same 
pay and doing the same work as other permanent incumbents within_ the cadre 
strength but governed by difierent rules and conditions of service, it might be m- 
duding promotions, woidd be to impose restraints on the manner of administration 
which we believe t^'as.not intended bp' the Constitution. For the purpose o» tnc 
decision of this appeal the question here discussed is rather academic but tre are 
expressing oiirselves on itin viev.- of the arguments addressed to us. 

Beside the disparitv' in the chances of promotion betiveen teachers of the pi^ 
vincialiscd and the’ State Cadre created by rule 3 of the impugned Rides, the learn 
Judge of the High Court have held that there was a further disparity by rramn o 
the leachere of the State Cadre being borne on a Divisional list, while 
Rule the inter sc senioritv' and promotions of “ provincialised '' teacners v ^ 
mined district-wise. It was pointed out by the learned Solicitor-Gcnc^^ m. 
appellant that the State Cadre -was kept on a Divisional basis because o, tuc ' 
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small 

and transfers was laid down for Tudees of the High Court 

respondent did not rely on this therefore do not^ consider it necessary 

in deciding the case now under appeal. Wethereloie Qo no 

to make any furtlier reference to it. 

As we have stated already, the ^^ere'^d^ 

The qualifications preserved for en^ in different and the general 

recruitment and the machinery for ^ mpTuhers of each class being different, 
qualifications H the Government Order of 27th September, 

they started as two distinct classes. , - i^-.^odld follow that the two remam- 

1957, did not integrate ^ ^^fees If they were distinct services, there was 

ed as they started as tivo distinct the two services, nor of any 

no question of fatfir 5e seniority ^iTmatmr of^promotion for founding an argument 
comparison between the , , q-j ^ started dissimilarly and tliey conti- 

based hpon Article 14 or Article 16 (i). J^^y.ftr^tment would not be a denial 
nued dissimilarly and any that within each group there is no 

of equal opportunity, for it is ™ Articles. The foundation therefore 

denial of that freedom r the Hidi Court that the impugned Rules 

of the judgment of the learned Judges of *e H g introduced elements 

created two' classes out of what was -form ^ ^ basis if, as we hold the Order of 

of discrimination betiveen the two, as n , j. integration of the two services. 

27th September, ^957 . not offectuate^^^^ cannot be struck down as 

On this view it would follow that tne imp g 

violative of the Constitution. . explained earlier, the 

Before concluding it is po"^ ^he “ provincialised ’ 

source of the prejudice caused by ff paSrS^were kept separate but on account 
teachers lies not in the fact that the intended to be gradually cxtinguishc , 

ofthe fact that the “ provincialised 'efore be whether there was anything 

The real question for consideration wuld tliere In other words, had 

unconstitutional in the Govemmen . i j-isht to have their cadre strengt 

the respondent and his class any_ un ,, r- r^gino- answered only in the *'*^Sa •- 

mainta^ed undiminished? This is .capable of bem^^^.^^ thereof who could be in 
If their cadre strength became predetermined, there must necessarily 

the grade, viz., 15% ofthe total strength being pred^^^.^^ In otlier '^'ords a 

be a progressive reduction m the numbe and unless Ac 

mere reduction of the cadre strcrig '' pmment were bound in law to fi ^P, 
respondent could establish that die Gov^^^\J^^fnnent to that cadre and thus • 
vacancies in Ae provmcialiscd cadre y October, I957> 

Iceep its strength at the level at whic obviously untenable, 

fail. It is manifest that such a con en ^ j Pules which enable vacancies • 

There could notbc any dispute that the unpugne teachers bdon^g 

in the selection grade of Ac State a . j- bl&ck system great y ^^P^ 
to the “ provincialised ». service by °^S:onipanyAg Ac , 

their position. The claim in Ac me ^ go as to improve their con 

EAibit R-i that Ac system hi^ been justification, 

should Acrefore be considered to h 

The appeal is accordingly rdates to promotions is set ^idc. 

down rule 2 (rf) and (r) we consider that there should be no 

In the peculiar circumstances of thts * 

as to costs in this appeal. tj:.,. r>r tbc 

j in —Tn this appeal Ac vabdit> o5 tne 

5/;c/i, J. (for Subba Rao, J-, and ^''’)J^^4'-rp).ii.-o'2’q35. d.ated 2 7A January, 

Punjab Government Xotification Jj" 3~' (Jonsiitution by tlic Govemo 

I q6o, and tlie Rules framed undci Article 3 y 
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•of Punjab, on 1 3th February, 1961, insofar as they purport to prescribe a scheme 
for promotion of “ provincialised ” junior teachers to the selection grade is 
■challenged. 

On the reorganisation of the State of Punjab on ist November, 1956, the Patiala 
and East Punjab States Union which was a Part ‘ B ’ State was merged with the 
State of Punjab, but for administrative purposes, in so far as it related to matters 
educational, the area was maintained as a separate division and the teachers ser\ung 
in that region were maintained in a seaprate cadre. In this appeal -we arc not 
-concerned with the rights and obligations of those teachers. On .23rd July, 1957, 
the Government of the State of Punjab issued a scheme of revision of scales of pay 
■of low-paid public servants. By paragraph 3 which applied to employees in the 
Education Department it was directed that all teachers according to their qualifi- 
■cation be placed in t\vo broad categories — Category ‘ A ’ and Category ‘ B . Tea- 
•chers in Category ‘ B ’ were divided into three classes. Lower Rs. 60-4-80/5-100/5- 
120, Middle Rs. IQ0-5-175 and Upper Rs. i40-i0‘-250. Itwas decided that “with 
•a view to providing incentives, posts falling in these groups should be in the following 


percentages ; — 

“Group I — Lower scale .-85 percent. 

Middle scale 15 per cent. 


15 per cent of teachers in this group should straight away be promoted to the middle scale 
'by selection, based on seniority and merit, while the rest should be given the Icns'cr scale. ” 

We are not concerned with Group II and Group HI in this appeal. 

Before ist October, 1957, in the State of Punjab (excluding the territorj' of 
the Patiala and East Punjab States Union which had -merged with the State on 
H.eorganisation of the States on ist November, 1956) there were ttvo sets of schools, 
schools maintained by the District and Municip^ Boards and schools maintained 
•by the State. On 27th September, 1957, the Government of the State of Punjab 
•issued a Notification “ provincialising ” all District Board and Municipal Board 
schools with effect from ist October, 1957, and tpok over the management of those 
schools. The number of schools to be taken over and the posts to be created in 
•respect of the teaching and other staff in the various grades were set out in paragraph 
2 of the Scheme. . Out of the ‘ provincialised teachers ’ 3016 (J.V.S.J.T. s. andJ.B.F. 
.s. and others) were to be absorbed in the grade ofRs. 120-5-175 and 17123 in the 
.grade of Rs. 60-4-80/5-100/5-120, and it was recited in the Notification that : 

" all the incumbents of the Local Body Schools to be provincialised with effect from 1st Octohcri 
.1957, will be pven the same grades of pay and other allowances as arc given to their counterparts 
alrrady in Government employ. Their pay will be fixed under the rules and there will be no drop 
in their present emoluments.” , ' . , 

The Government ' of Punjab thereafter • appointed : a Committee for framing 
Ttulcs for fixing inter-State seniority of the ‘ provincialised teachers ’ and the State 
School teachers,' the terms of pension and'other allied matters. By letters dated 
27th January, i960, from' the Secretary, Education Department ■ the Director 
of Public Instructions was informed that it had been decided, inter alia, that : 


“ the staff of provincialised schools and the erstwhile Government schools will be hept in srpar;^ 
•cadres. All new' entrants into service after the date of provincialisation will be deemed to have joined 
the ranks of the staff of erstwhile Government schools. The provincialised staff cadre would be a conti- 
nuously diminishing cadre and would in course of time completely vanish leaving in the field only one 
cadre f.e., the cadre of Government staff. It is considered that this would ensure tlie ramc chances ol 
promotion to the staff of erstwhile Government schools as existed before provincialisation vyliercas the 
pirovincialised staff would get the benefit of promotion to a largc'number of posts creatd directly as a 
result of provincialisation. There would be no administrative difficulty with regard to the transfers o 
teachers borne on both the cadres from one school to the other irregicctivc of the fact whether it is a 
•provincialised school or a Government school, inasmuch as the two cadres would be separate only lor 
the purpose of future promotions. ” 


and “ Provincialised Cadre . 



•TyAersV^nd 15 (Rs/HO-jaD); 35 (Rs. 120-175) : 50 (Rs. 60-120) in the ctet 

The number of posts in the higher grades released as a result of retirements, promotaans 
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tn the Vcovindalhcd Cadre minus those created on the State Cadre tvill he utilised for the promotion 
■of teachers on the Provincialised Cadre from lower to higher grades. ” 

The respondent Jogendra Singh who was a District Board Junior Vernacular 
teacher addressed a memorandum to the Government of the State that the bifurca- 
tion of the junior vernacular teachers into two categories was “ unnatural ” • and 
put the teachers from the “ provincialised schools ” to a great disadvantage and that 
the treatment being discriminatory “ was wholly illegal, unreasonable and invalid 
and offended Article 14 of the Constitution It was submitted that the scheme 
should not be introduced without promulgation by the Governor of the State of 
Punjab Rules under Article Bog of the Constitution. The respondent and others 
having failed to obtain any relief filed petitions under Article 226 of the Consti- 
tution being Petitions Nos. 1559 of i960 and 61, 162 and 163 of 1961 for writs 
■or orders or directions quashing the Punjab Government Notification No. 12832- 
ED-II-59/2935, dated 27th January, i960. 

Subsequent to the institution of the petitions the Governor of Punjab published 
Rules on 13th February, 1961, under Article 309 of the Constitution setting up a 
separate cadre of “provincialised” teachers and regulating conditions of service 
of the teaching staff taken over by the State Government from the Local Authorities 
consequent upon ‘ provincialisation ’ of the Board schools. Simultaneously with 
the publication of the Rules, a ‘ policy statement ’ explaining the reasons for setting 
up a distinct cadre, and the scheme for promotion to higher scale and other matters 
was also published. It was recited in the ‘ policy statement ’ that after considering 
three alternative schemes one of grouping, other of integration of the two services into 
a joint cadre and the third of keeping separate cadre of provincialised staff and the 
staff of the erstwhile Government schools, the following important ‘ policy decision ’ 
tvas taken by the Government — 

“ (i) The staff of the provincialised school and the erstsvhile Government schools will be kept-on 
separate cadres ; 

(ii) .Ml higher posts created on 1st October, 1937, directly due to the provincialisation of Local 
Body schools will be filled up by promotion from amongst the staffbomc on the Provincialised Cadre ; 

(iii) Prosnncialised Cadre will be a diminishing cadre and all future recruitment will be made 
jon the Stale Cadre ; 

(iv) All the vacancies arising out of the normal incidence of retirements, promotions, etc., in the 

■‘Provincialised Cadre’ will be transferred to the State Cadre • • * *. The number 

of posts in the higher grades released as a nsult of retirements, promotions, etc., in the Provincialised 
Cadre minus those transferred to the State Cadre will be utilised for promotion in the ‘Provincialised 
■Cadre.’ 

In dealing with the Vernacular Junior teachers it tvas stated : 

“ There are the following twe grades in this section and the posts were divided in the ratio of 1 5-83 
■(c) Rs. 120/175 : 15 per cent and (i) Rs. 60/120 : 85 per cent. Before a teacher is promoted from 
<mtcgor>- ( 6 ) to (c), he/she must base at least five years’ service to his/her credit. ” 

By rule 2 (d) the expression ‘ scrv’icc ’ was defined as meaning the Punjab 
Educational (Provincialised Cadre) Class III Service. ‘ State Cadre ’ was defined 
as mc.aning the Punjab Educational State Scrs’icc, Class III (School Cadre). By 
rule 3 it was provided that the Sersdee shall comprise the posts shown in the Appen- 
dix which shall be a diminishing cadre and the number of posts in various cadres 
■of the Service shall be regulated in the manner set out therein. Sub-rule (i) (i) 
provided that all posts created for any ‘ provincialised ’ school subsequent to its 
■being taken over by tlie Government shall not constitute a part of the Service but 
shall be borne on the State Cadre. By sub-rule (i), clause (iii) it was provided that 
the posts in various cadres of the Services falling vacant due to the norm.al incidence 
of promotions, retirements or any other cause subsequent to the date of “ provincia- 
"lisation” of local authority' schools shall be adjusted in the manner detailed therein. 
■Sub-rule (2) provided that all posts in the Scrx'icc sliall be borne on a State-wise 
•Cadre except tlic posts of Vernacular and Classical Teachers, J..-V.V. or J.S.T. 
Teachers and Junior Teachers which will be borne on District-wise Cadres, 
s cj — 81 



640 


ICT SOTREME COURT JOURNAL. • ' [I964 

After promulgating the Rules and the Policy Statement, tlie Government 
of Punjab filed their written statement to the petitions and contended, inter alia, 
that thej^ were competent to take the decision even after ‘ provincialisation ’ 
tvith regard to the ser\'ice conditions of the ‘ provincialised ’ staff; that all the 
service rules including rules of seniority did not become automatically applicable 
to the provhicialised staff on 1st October, I957> ^.nd as the ‘ provincialised 
staff formed a separate cadre for the purposes of promotion, there was reasonable 
classification and no discrimination between the State Cadre and the ‘Provin- 
cialised ’ Cadre. 

The High Court of Punj'ab rejected the plea raised by the State of Punjab 
and held that the teachers of the ‘ provincialised ’ cadre, and State Cadre tvere 
Government servants of the same class and the former were deprived by the 
Rules and the scheme equality of opportunity of promotion, and a discriminatory 
treatment was accorded to the ‘ provincialised staff’ by keeping tliem in a separate 
cadre and treating recruitment to the vacancies occurring in the ‘ provincialised ’ 
cadre as in the State Cadre and at the same time maintaining a uniform ratio of 
15 and 85 per cent betiveen the teachers drawing higher scale and the lower scale 
salary. The High Court accordingly declared that the Rules of 1961 in so far as 
they created two cadres created inequality of opportunity for promotion- in the 
‘ Provincialised’ Cadre and in particular rules 2 and 3 and to the extent stated 
above tvere void and inoperative against the petitioners. The Government of 
Punjab acquiesced in the order in three out of the four petitions, but for some reason 
which is not apparent on the record — and none is furnished by counsel for the Staten- 
filed an appeal only against the present respondent. That, however, is not a ground 
on which we may be justified in refusing to consider the appeal on the merits as 
submitted by counsel for the State. 

It is imdisputed that there were more thah-ao.ooo teachers in the ‘provincialised 
schools ’ out of whom 15 per cent were under the scheme of ‘ provincialisation ’ 
to be immediately posted in the higher scale and the remaining in the lo\ver scale. 
In the State Service there were only 107 posts before ist October, 1957. The State 
teachers, and the provincialised teachers were by the Rules and the Statement made 
in the policy decision formed into two separate cadres, though they’ were given the 
same grades of salary, performed the same duties, and were liable to be transferred 
so as to interchange their posts. The vice of the scheme lay in the provision that all 
the %’aeancies in the provincialised cadre were not to be filled by entrants to -that 
cadre but new entrants were to be treated as entrants to the State Cadre. The 
practical effect of that provision ^vas that the ‘ provincialised ’ cadre was a gradually 
diminishing cadre "^vhich ^vould be extinguished in approximately’ about 30 years 
whereas the State Cadre was an expanding cadre. By maintaining the uniform ratio- 
of 15 to 85 in both the cadres beUs’cen the higher scale and the lower scale some 
teachers in the ‘ provincialised ’ cadre and in the lower scale were relegated to a 
peipctual state of remaining juniors even to new entrants in the State Cadre. This is 
manifest from a simple illxistration. Assiuning that 3 per cent of the total strength 
fall vacant at the end of each year on account of death, retirement, resignation and 
other causes, there would be approximately 630 vacancies in the first year of the 
operation of the scheme 630 new appointments would therefore be made in the 
State Cadre, in that year, and the ‘Provincialised Cadre’ would be reduced by that 
munber. 'IRc State Cadre which consisted of 107 on ist October, 1957, u’ould on- 
ist October, 1958, be a cadre of 737 teachers, and because of the uniform ratio of 15 
to 85 per cent in each cadre between the higher scale and the lower scale 1 5 per cent 
of 737 teachers would have to be placed in the State Cadre in the higher scale. 
That -would mean that practically all the teachers in the State Cadre would be 
promoted to the higher scale at the end of the year irrespective of their seniority 
proHded they satisfied the requirement of the rule relating to educational qualifi- 
cations and the requisite qualifying length of sendee. Assuming that all the 107 
teachers possessed those qualifications all the members of tlie old State Scmcc 
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would be promoted to the higher scale. At the end of the year ending 30th Septem- 
ber, 1959, the scheme would break down, because in the State Cadre there would 
be a total strength of 1,345 out of whom more than 201 would be in the higher scale. 
For that purpose more than a hundred would have to be promoted to the higher 
scale and the Government would have to draw upon the junior scale of the State 
Cadre who may not have satisfied the requirement as to the duration of service. 
If the condition of length of service is w'aived about 100 teachers who are new entrants 
in the State Service would be promoted to the higher scale, whereas a large number 
of ‘ provincialised ’ teachers ^vould still continue to remain in the lower scale even 
though the>' would be many years senior to the new entrants and may othenvise 
have the requisite qualifications for promotion. That this \vould be the result of 
complying with the terms of the scheme, is not disputed by the Solicitor-General 
who appeared on behalf of the State. 

Article 16 (i) of the Constitution provides : 

“ Tliere shall be equality of opportunity for all dtizins in matters relating to employment o r ap- 
pointment to any office under the State. ” 

This Court in dealing with the extent of protection of Article 16 (i) observed in 
General Manager, S. Rly. and another v. Rangaehari^ : 

“ It would be clear that matters relating to employment cannot be confined only to the initial 
matters prior to the act of employment. The narrow constructio.n trould confine the application of 
Article 16 (1) to the initial employment and nothing else ; but that clearly is only one of the matters 
relating to employment. Tlie other matters relating to employment would inevitably be the provi- 
sion as to the salary and periodical increments therein, terms as to leave, as to gratuity, as to pension 
and as to the age of superannuation. These arc all matters relating to employment and they are, 
and must be, deemd to be included in the e’cprcssion ‘ matters relating to employment’ in Artidc 16 
(1) * * * *. What Article 16 (1) guarantees is equality of 

opportunity to all citizens in respect of all the matters relating to employment illustrated by us as well 
as to an appointment to any office as explained by us* • * * * 

three provisions (.Vrticle 16(1), Article 14 and .Article 15(1)) form part of the same constitutional code 
of guarantees and supplement each other. If that be so, there would be no difiiculty in holding that 
the matters relating to employment must include all matters in relation to employment both prior, and 
subsequent, to the employment which are incidental to the employment and form part of the terms and 
conditions of such employment. 

Dealing with Article 16 (i) the Court observed : 

“ Article 16 (2) prohibits discrimination and thus assures the effective enforcement of the funda- 
mental right of equality of opportunity guaranteed by Article 16 (I). The words, in respect of any 
employment used m Article 16 (2) must, therefore, include all matters relating to employment as speci- 
fied in Article 16 (1). Therefore, we arc satisfied that * * • • • 

promotion to selection posts is included both under Article 16 (1) and (2). 

Ex facie, by the promulgation of the rule and the implementation of the scheme 
of promotion the fundamental right of the junior teachers in the ‘ Provincialised ’ 
Cadre and in the lower scale is infringed. But the Solicitor-General appearing on 
belialf of the State of Punjab contended that the ‘ Provincialised Cadre ’ was a neavly 
created cadre, and it was open to the Government of the State to offer such terms of 
cmplo>’racnt as they thought proper to the neiv entrants in the Service ivhen the 
District Board and Municipal Board schools were ‘ provincialised ’. The Govern- 
ment in exercise of their admitted right, said counsel, oficred terms of service which 
though substantially similar to the terms by which the 'State Cadre’ was governed, 
differed in tivo important respects (i) that the transfer of junior teachers -was to be 
within the District and (ii) that the right of promotion was restricted in the manner 
prescribed, and the provincialised teachers having accepted those terms, they formed 
a separate grade widi different terms of employment and they could not be deemed 
to belong to the same class as members of the State Cadre, and therefore the case 
of the respondent t\-as one covered by the decision of this Court in All India Station 
blasters' end Msisian! Station Masters Association & others w General Manager, C.R. and 
others', and Kishcri Slohanlal Bakshi v. Union of India^. Counsel relied upon the 
principle enunciated by this Court In All India Station Masters' case-, that : 

* 1. fI9ir.2Saj.424: {IPr31)2.M.L.J.(S.C.) 

71 ; (!<131}'2 .An.W.R. (S.a) 71 : .V.I.R. 1952 
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" the question of denial of equal opportunity required serious consideration only as between the 
members of the same class. The concept of equal opportunity in matters of employment, does not apply 
to variations in provisions as between members of different classes of employees trader the State. 
Equality of opportunity in matters of employment can be predicted only between persons who are either 
seeking the same employment, or have obtained the same emplo^Tnent. Equalitj' of opportunity in 
matters of promotion, must mean cquali^’ as behvecn members of the same class of employee and not 
equality betis-een members of separate, independent classes ; and in Kishori Mohanlal BakshVs case''- 
that ‘ inequality of opportumty for promotion as between citizens holding different posts in the same 
grade may, therefore, be an infringement of Article 16 ’. That no such question can arise at all when 
the rules make the members of two grades eligible for promotion to different posts, there is in strict 
sense, no denial of equality of opportunity as among citizens holding posts of the same grade. As 
between citizens holding posts in different grades in Government service there can be no question of 
equality of opportunity and that Article 16 does not forbid the creation of different grade in the 
Government service. ” 

The crucial point falling for determination in this case is whether the membeis 
of the ‘ Provincialised Cadre ’ belong to the same grade as the members of the 
‘ State Cadre It is true that two separate cadres — ^the State Cadre, and the 
Provincialised Cadre — ^ts’ere formed by -the Government, but in our judgment the 
division into Uvo cadres was not decisive of the question whether there was denial 
of equal opportimity. The same scales of remuneration were paid to members of 
both the cadres. They performed the same duties and functions and held the same 
posts. Posts occupied by State Cadre teachers could be occupied by the ‘ Provincia- 
lised ’ school teachers and vice versa. It is admitted in the letter dated 27th January, 
1960, addressed by the Secretary to the Government of Punjab, Education Depart- 
ment to the Director of Public Instructions, which formed the basis of the setting up 
■of the t^vo cadres, that the two cadres were separate only for ike purposes of future pro- 
motion. We are in the circumstances imable to hold that between the members pf 
ihe State Cadre and the ‘ Provincialised ’ Cadre there ^vas any valid basis for classifi- 
cation so as to justify a differential treatment bet\vcen their members inter se for the 
purposes of promotion %vithout infringing the constitutional guarantee of equality of 
■opportunity in the matter of employment. In the All India Station Masters' case* 
there were t\vo distinct classes of Railway employees. Roadside Station Masters and 
•Guards. These two classes of employees performed distinct duties : each class had 
^separate rules fixing the number of persoimel of each class, posts to tvhich the men in 
that class will be appointed, question of seniority, pay of different posts, the maimer 
in which promotion will be efiected from the lower grades of pay to the higher grades. 
It was the vie\v of the Court that they could be reasonably considered to be separate 
classes each in many matters an independent entity with its owm rules of recruitmc'nt, 
pay and prospects and other conditions of ser\rice varying considerably from another. 

■ ■ In Kishori Mohanlal BakshVs case*, the Income-tax services were reconstituted. 
One of the features of the reconstitution -ivas that in place of a single class of Income- 
tax Officers, two classes came into existencej one consisting of Income-tax Officers of 
•Class I Service and the other class in which all the then existing Income-tax Officers 
were placed forming the Class II Oflficers. Class I Officers were eligible to be pro- 
moted to the higher posts of Commissioners and Assistant Commissioners. Class 
il Officers -were riot however eligible to be directly promoted to the higher, posts. 

A percentage of the vacancies in the posts .of Glass I Oflicers -rvas to be filled by pro- 
motion of II Officers and the rest by direct recruitment. The t^vo classes of 
Officers did undoubtedly perform the same kind of work but their pay scales ^^•erc 
different. The Court on those facts held that there was no denial of equal opportunity 
rimong citizens holding posts of the same grade. In the present case, it cannot be 
said ffiat the grades of the ‘ Provincialised ’ teachers and the State Cadre ivere 
■different. It may be true that in some cases, a lower degree of efficiency' may 
have been insisted upon at the time of recruitment to the sers'ice which ultiinately 
■became the ‘Provincialised’ Cadre. But once the District Board and Municipal 
Board school teachers were taken over by the Government of Punjab and an amalga- 
mated Educational Service was evolved, any special provision relating to proniotion 
depending solely upon the source of recruitment and upon no other ground seriously 
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affected the rights of the members of the ‘Provincialised ’ Cadre to promotion, and 
infringed Article 16, clause (i) of the Constitution. It may be noticed that for pro- 
motion to the higher grade the conditions in respect of both the State Cadre and the 
‘Provincialised ’ Cadre are the same namely that the teacher must be a Matriculate 
and must have put in service for five years in the Education Department. There- 
fore persons not possessing the prescribed educational qualifications admitted to the 
District Board and Municipal Boards as teachers rvill have no right to promotion. 

It rvas submitted on behalf of the State that it was open to the Government 
to give to the members of the ‘ Provincialised ’ Cadre such terms as they thought 
proper and the Government was not bound to give the ‘ Provincialised ’ Cadre the 
same grades as were in fact given and therefore it was not open to the members of 
the ‘ Pr’ovincialised ’ Cadre to raise a dispute about the validity of the provisions 
relating to promotions. But if the Government in fact gave the same terms of employ- 
ment and have in effect constituted a single grade of teachers, ‘State and Provin- 
cialised ’ any discrimination bct\vcen the members of that grade based on the source 
of recruitment so as to treat persons who have subsequently entered the service 
differently would clearly infringe Article 16 (i) and (2). It was doubtless open to 
the Government at the initial stage to give to the ‘ Provincialised ’ Cadre different 
terms' and not to constitute them into a service witli tlie same grade as the State 
Cadre, but the Government did give the same terms to the ‘Provincialised’ teachers, 
and it was not then open to the Government to make Rules relating to promotion so 
as to discriminate benvecn the ‘Provincialised’ teachers and the State Cadre teachers. 

It was also suggested that if the Government had treated all the teachers equally, 
the teachers who were absorbed from the Pepsu region would have taken prece- 
dence over the ‘ Provincialised ’ teachers and tlie members of the ‘ Provincialised ’ 
Cadre rvould not have even the slender chance of promotion to which they arc 
entitled under the present scheme. It is unnecessary to consider as to what would 
have happened under a different scheme if adopted by the Government. It is 
common gi'ound that the teachers who were absorbed from the Pepsu region were 
formed into a separate Cadre, distinctive character of which has been maintained. 
We arc concerned in this case with the ‘ State ’ teachers and the ‘ Provincialised ’ 
teachers under the scheme which came into effect on ist October, 1957, 
scheme teachers absorbed from the Pepsu region have not been integrated. It is 
problematical whether ‘ Provincialised ’ teachers would have stood to gain by being 
integrated into a common service with the teachers in the Pepsu region. That is 
a question which docs not fall to be determined in this appeal. 

Finally, it was contended that thcRulcs having been given retrospective opera- 
tion from I St October, 1957, it was open to the Government to accord to the new 
entrants such terms as the Government thought proper and thereby no right of the . 
new entrants rras infringed. But it cannot be forgotten that in the first instance 
Government of the State admitted the ‘ Provincialised ’ teachers into a single unit 
of employment and thereafter by rcstrospcctive provision they have sought to pro- 
vide .a differential treatment between the tivo sections constituting one unit. It is 
against this differential treatment that the protection of Article 16 is claimed and in 
our judgment avails. 

In our view the High Court w.as right in holding that the rule in so far as they 
provide for differential treatment between the members of the ‘ State Cadre ’ and 
the ‘ Provincialised Cadre ’ in the matter of promotion to the higher scale must be 
regarded as invalid. The appeal must therefore fail. 

Order of the Court : — In view of the opinion of the majority, ilic appeal 
is allowed and the order of the High Court striking down rule e (d) and (r) and rule 
3 in so lar as it relates to promotions is set aside. There will be no order .as to costs 
in this appeal. 

K.L.B. 


A!p:a! alloivcd. 
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THE SUPREME COURT OP INDIA. 

(Civil Appellate Jurisdiction.) 

Pl^SENT : — J. L. KAPUJtj M. HrUAYATULLAH AND J. C. ShAH; JJ. 
Messrs. New India Sugar Mills, Ltd. . . Appellant^ 

' V. 

The Commissioner of Sales Tax, Biliar ' .. Respondent. 

Bihar Sales Tcm Act {XIX 0^1947) — Sugar despatched by assessees to State of Madras on the directions of the 
^ugar Controller j\ot a *sale^ within the meaning of the Sale of Goods Act {III of 1930) — Ko sales tax leviable. 

Interpretation of Statutes — Jf'ords used in an enactment — Meaning consistent with the object of the Act to be 
given. 

The expression “sale of goods ” has to he understood in the sense in ivhich it is used in the Sale 
of Goods Act, 1930. 

According to section 4 of the Sale of Goods Act to constitute a sale of goods, property in goods must 
be tranrferred from the seller to the buyer under a contract of sale. A contract of sale between the 
parties is therefore a pre-requisite to a sale. The transactions of despatches of sugar by tlie assessees 
pursuant to the directions of the Controller were not the result of any such contract of sale. It is com- 
mon ground that the Province of Madras initmated its requirements of sugar to the Controller, and the 
Controller called upon the manufacturing units to supply the whole or part of the requirement to the 
Province. In calling upon the manufactiuing imits to supply sugar, the Controller did not act as an 
agent of the State to purchase goods ; he acted in exercise of his statutory authority. There was 
manifestly no offer to purchase sugar by the Province, and no acceptance of any offer by the manufac- 
turer. The manufacturer svas under the Control Order left tvith no volition ; he could not decline to 
carry out the order ; ifhe did so he was liable to be punished for breach of the order and his goods 
were liable to be forfeited, ff^e Government of the Province and tlic manufacturer had no oppor- 
timity to negotiate ; and sugar was despatched pursuant to the direction of the Controller and not 
tn acceptance of any offer by the Government. 

The intimation of order of the Controller, and compliance therewith by the assessees did not re- 
sult in any sale of goods in favour of the State of Madras. The action on the part of the assessees in 
despatching the goods was not voluntary ; they were compelled to send the goods. They could not 
be deemed by despatching sugar to have made an offer to supply goods and in the absence of any offer, 
no contract resulted by the acceptance of goods by the Provincial Government. To infer a contract 
from the compulsor)' deliveiy of sugar and acceptance thereof would be to ignore the true position of 
the parties, and the circumstances in which goods were delivered. 

If the Bihar Legislature had under die Government of India Act, 1935, no pott er to legislate in 
respect of taxation of transactions other than those of sale of goods as understood in the Sale of Goods 
Act, a transaction to be liable to pay sales tax had to conform to the requirements of the Sale of Goods 
Act, 1930. Attributing a literal meaning to the words used,' vii:., "sale of goo^” would amount to 
imputing to the Legislature an intention deliberately to transgress the restrictions imposed by the 
Constitution Act upon the Provincial Legislative Authority. ' 

It is a recognised rule of interpretation of statutes that the expressions used therein should ordi- 
narily be understood in a sense in which they best harmonise with the object of the statute, and which 
effectuate the object of the Legislature. If an expression is susceptible of a narrow or technical mean- 
ing, as well as a popular meaning the Court would be justified in assuming that the Legislature used the 
expression in the sense which would carry out its object and reject that wliich renders the exercise of its 
' powers invalid. If the narrow and technical concept of sale is discarded and it be assumed that the 
Legislature sought to use the expression sale in a wider sense as including transactions in which pro- 
pert>’ was transferred for consideration from one person to another without any previous contract of 
sale, it would be attributing to the Legislature an intention to enact a legislation beyond its competence. 
In interpreting a statute the Court cannot ignore its aim and object. 

The intimation by the Province of Madras of its requirements did not amount to an offer, and the 
supply of goods pursuant thereto could not amount to a sale ; consequently liability to pay sales tax 
under the Bihar Sales Tax Act on the amount received by the assessees from the Government ofMadras 
for sugar supplied did not arise. 

Per Hidayatullah, J. — The entry in No. 48 of List II, Seventh Schedule of the Constitution dealt 
with sale of goods in all its forms. 

The entry should be interpreted in a liberal spirit and not Cut down by narroiv technical consi- 
demtions. The entry in other words should not be shorn of all its content to leave a mere husk of 
legislative power. For the purposes of legislation such as on sales tax it is only necessary to sce_ whe- 
tlier there is a sale express or implied. Such a sale was not found in “ fonvaid ’’ contracts and in res- 
pect of materials used in building contracts. But the same cannot be said of all situations. 

The entry has its meaning and within its meaning there is a plenary’ poss’cr^. If a sale express or 
implied is found to exist then the tax must follow. In the transactions in question in tlie instant case 
there was a sale of sugar for a price and the tax was payable. _____ 
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Appeal by Special Leave from the Judgment and Order dated the 30th Septem- 
ber, 1958, of the High Court in M.J.C. No. 5 of 1956. 

S. T. Desat, Senior Advocate, (S. P. Maheshwan, Advocate, with him), for 
Appellant. 

S. P. Varna, Ad%-ocate, for Respondent. 

The Court delivered the foIIo%ving judgments. 

Shah.J. {JbrKapitr,J. and himself) ; — Messrs. New India Sugar Mills, Ltd., here- 
inafter called ‘ the assessees ’ — o^\•n a factor>' at Hasanpiu- in the State of Bihar. 
During the assessment period ist April, 1947 to 31st March, 1948, the assessees who 
were registered as dealers under the rele%'ant Sales Tax Acts despatched sugar 
valued at Rs. 6,89,482 to the authorised agents of the State of Madras in compliance 
with the directions issued by the Controller exercising powers under the Sugar and 
Sugar Products Control Order, 1946. The Sales Tax Officer, Darbhanga rejected 
the plea of theassessees that despatches of sugar to the Province of Madras in compli- 
ance tvith the instructions of the Controller were not liable to be included in the 
taxable turnover, and ordered tlic assessees to pay sales tax on a taxable turnover 
■of Rs. 27,62,226. The order of assessment was confirmed by the Deputy Commis- 
sioner, but the Board of Revenue exercising jurisdiction in revision set aside the order, 
in so far as it related to the inclusion into the taxable turnover the %’aluc of sugar 
■despatched to the Province of Madras. The Board of Revenue observed that the 
■“ Controller passed orders in exercise of statutory powers which, as a result of 
mere compliance, could not create a contract in la\v ”, and there was no evidence 
justify-ing the view that there would “ possibly be any contract between the assessees 
and some dealers in Madras or between the assessees ” and the Sugar Controller. 
The Board of Revenue under the direction of the High Court of Judicature at Patna 
submitted under ■ section 25 (3) of the Bihar Sales Tax Act, 1947, the following ques- 
tion for the opinion of the High Court : ’ 

"tyhether in the facts and circumstances of the case, the disposal of sugar to the Province of Madras 
is liable to be taxed. ” 

The High Court answered the question in the affirmative obsertung that the sugar 
despatched by the assesse^es to different Provinces including the Province of Madras 
under orders of the Controller was liable to be taxed under the provisions of the 
Bihar Sales Tax Act, 1947. AVith Special Leave the assessees have appealed to this 
Court against the judgment of tlie High Court. 

The only question arising in the appeal is whctlrer tlicre was a sale by the asscs" 
secs of sugar despatched by them to the Provincial Government of Madras in com- 
pliance with the directions issued by the Controller in exercise of authority under 
the Sugar and Sugar Products Control Order, promulgated on i8di February', 
1946, by the Central Government under powers conferred by sub-rule (2) of Rule 
Bi of the Defence of India Rules. The material clauses of the Order concerning 
sugar arc tlicsc ; By clause 3 of tlte Order producers of sugar were prohibited from 
disposing of or agreeing to dispose of or making delivery of any sugar except to or 
through a recognised dealer or persons specially authorised in that behalf by the 
Controller to acquire sugar on behalf of the Central Government or of a Provincial 
Government or of an Indian State. Clause 5 enjoined upon every producer or 
dealer duty to comply with such directions regarding production, sales, stocks or 
distribution of sugar as may from time to time be issued by the Controller. By clause 
6 the Controller rvas authorised to fix the price at which sugar may be sold or 
delivered, and upon fixation of the price ail persons wci'i prohibited from selling 
or purchasing or agreeing to sell or purchase sugar at a price higher than the fixed 
price. By sub-clause (i) of clause 7 tire Controller was authorise, inter alia, to allot 
quotas of sugar for any specified province ; or area or market and to issue directions 
to any producer or dt^er to supply sugar to such provinces, areas or markets or such 
persons or organisations, in such quantities, of such types or grades, at such times, at 
such prices and in such manner as may be specified by the Controller, and sub-clause 
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(2) provided that every producer shall, notwithstanding any existing agreement 
with any other person, give priority to, and comply with directions issued to him 
under sub-clause (i). Clause 11 provided that against a person contravening the 
provisions of the Order -ivithout prejudice to any other punishment to ^vhich he may 
be liable, an order of forfeiture of any stochs of sugar in respect of which the Comt 
tiydng the offence was satisfied that the ofience was committed, may be passed. 
By sub-rule (4) of Rule 81 of the Defence of India Rules, 1939 contravention of 
Orders made imder the Rule was liable to be punished with imprisonment for a term 
which may extend to three years or with fine or with both. 

The course of dealings betis’een the assessees and the State of Madras to which 
sugar was, under the directions of the Controller, supplied by the assessees is stated by 
the High Court as follows ; — 

“ The admitted course of dealing bettseen the parties v-as that the Government oft-arious consum- 
ing States used to intimate to the Sugar Controller of India from time to time their requirement of 
sugar, and similarly the factor^' ovners used to send to the Sugar Controller of India statements of 
stock of sugar held by them. On a consideration of the requisitions received from the \-arious State 
Governments and also the statements of stock receh'ed from the various factories, the Sugar Controller 
used to make allotments. The allotment order r\-as addressed b>- the Sugar Controller to the fcetory 
otsher, directing him to supply sugar to the State Government in question in accordance tsith the 
despatch instructions receiv^ from the competent officer of the State Government. A copy of the 
allotment order u-as simultaneously sent to the State Government concerned, on receipt of yhich the 
competent authorin' of the State Government sent to the factoiy concerned detailed instructions abom 
the destinations to ■which the sugar u-as to be despatched as also the quantities of sugar to be despatched 
to each place. In the case of the Madras Government it is admitlrf that it also laid dotvn the proc<^ 
dure of payment, and the direction was that the draft should be sent to the Slate Bank and it should 
be drawn on Parry and Company or any other parly which had been appointed, as stockist importer 
on behalf of the hladras Government. ” 

The assessees contend that sugar despatched pursuant to the directions of the Control- 
ler was not sold by them to the Government of Madras, and sales -tax was therefore 
not exigible in respect of those despatches -under the relevant Sales Tax Acts of the 
Province of Bihar. The assessment period in respect of %vhich the dispute is raised is 
one year — ist April, 1947 to 31st March, 1948 for the first three mon As die relevant 
law imposing liability to pay tax ivas Bihar Act (VI of 1 944) and fromi st July, ^947 ^ 
31st March, 1948, liability to pay taxhadto be determined under Bihar Act (aIX 
of 1947). It is common ground that the scheme of Ae two Acts for le\y’ of tax was siini* 
lar and the definition of “ sale ” on which primarily Ae dispute centred under the 
two Acts was identical. "We ivill Aerefore refer in dealing with this appeal as 1* 
liability arose under Act (XIX of 1947). Tlie expression “ sale ” as defined under 
section 2 (g) of the Bihar Sales Tax Act, at Ae material time stood as follow's : 

" Sale means, •»nth all its grammatical variations and cognate expressions, any transfer 
in goods for cash or deferred paj-ment or other valuable consideration, including a transfer of property 
in goods involved in the execution of contract but does not include a mortgage, hj-pothecaUon, charge 
or pledge. 

- Provided that a transfer of goeds on hire purchase or other instalment s)'stcm of paj-m^tshall, 
notw-ithstanding the fact that the seller retains a title to any goods as sccurit}- for paj'ment of the pnee, 
be deemed to be a sale : 

Provided further that nottrithslanding am-thing to the contrarj- in the Indian Sale of 
Act, 1930 (III of 1930) the sale of any goods whirfi are actually in Bihar at the time when, mrespe 
thereof, the contract of sale as defined in section 4 of that Act is made, shall, wbtrescT the^sato con- 
tract of sale is made, be deemed for the purpose of this Act to have been made in Bihar. 

Apparently in Ae first paragraph of the defintion a transaction (otlicr Aan a transac- 
tion expressly specified) in which there is a transfer of property in goods for vali^-_o e 
consideration, was included as a sale within Ac meaning of the Act. By thcrirs. 
Proviso transfer of goods on hire purchase or other instalment sj’stcm of j 

to be deemed sales. Tlic Second Proviso (which has since been repealed; oc."! 
with Ae situs of Ac sale and was not in truA a part of the definition of mle. n- 
constituted a sale, Ac Second Proviso did not purport to say: it merely fixed lor 1 
purpose of Ac Bihar Sales Tax Act Ac place of sale, in Ac circumstances men ion 
Acrein. 
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Tax is leviable under the Bihar Sales Tax Act on the gross turnover (exceeding 
a prescribed minimum) on sales “ which have taken place in Bihar- . Counsel for 
the assessees sa>'s that the value of sugar despatched in compliance with the directions 
of the Controller is not liable to be included in the taxable turnover, for there ^vas no 
sale of sugar, despatched by the assessees, and that in any event the sale did not take 
place in Bihar. In elaborating his submission counsel says : Under the Government 
of India Act, 1935 the Proinncial L^islature had power to legislate for levy of tax 
on ” sale of goods ” tmder Entry' 48 of List II of the Seventh Schedule ; that the 
e-xpression “ sale of goods ” in the Entry was used not in the popular but in the narrow 
and technical sense in which it is used in the Indian Sale of Goods Act, r93o ; that 
porver under the entry could be exercised for taxing only those transactions in tvhich 
by mutual assent between parties competent to contract proper^' in goods was 
transferred absolutely from one person to another, in consideration of price paid or 
promised, and the transactions in which there was no mutual assent as a result of 
negotiations express or implied are not sales within the meaning of the Sale of Goods 
Act and therefore not sales within the meaning of the Bihar Sales Tax Act. Counsel 
alternatively submits that even if the despatches resulted in sales, as the sales did 
not take place in Bihar, the same were not liable to be taxed tmder the Bihar Sales 
Tax Act. 

In popular parlance ‘ sale ’ means transfer of property from one person to another 
in consideration of price paid or promised or other v^uable consideration. But 
that is not the meaning of ‘ sale ’ in the Sale of Goods Act, 1930. Section 4 of the 
Sale of Goods Act provides by its first sub-section that a contract sale of goods 
is a contract tchere the seller agrees to transfer the property in goods to the buyer for- 
a price. “ Price ” by clause (10) of section 2 means the money consideration for 
sale of goods, and “ tv'here under a contract of sale properU' in the goods is trans- 
ferred from the seller to the buyer, the contract is called a sale, but where the transfer 
of the property in the goods is to take place at a future time or subject to some condi- 
tion thereafter to be fulfilled, the contract is called an ‘ agreement to sell ’ (sub- 
section (3) section 4). It is manifest that under the Sale of Goods Act a transaction 
is called sale only where for money consideration property in goods is transferred 
under a contract of sale. Section 4 of the Sale of Goods Act was borrotved almost 
terbcliir. from section i of the English Sale of Goods Act, 56 and 57 Viet., c. 7 1 . As 
observed by Benjamin in the 8th Edition of his work on ‘ Sale ’ , “to constitute a - 
valid sale there must be a concurrence of the following elements, nr., (i) Parties 
competent to contract ; (2) mutual assent ; (3) 'a thing, the absolute or general 
propertv' in which is transferred from the seller to the buyer : and (4) a price in 
money paid or promised ”. 

Tlte Provincial Lt^islature by Entry 48, List II of the Sc\'cnth Schedule of the- 
Government of India Act, 1935 was invested with power to legislate in respect of 
“ Taxes on sale of goods The expression “ sale of goods ” was not defined in 
the Government of India Act. but it is now settled law that the expression has to be 
understood in the sense in which it is used in the Sale of Goods Act, 1930. In Ths- 
State cf .Madras V. Gannon DarJ'.erly & Co.,*, tliLsCourtin considering whether scctiona 
(i), Er:pIr.rMtlcr. t (i) of the Madras General Sales Tax Act (IX of 1939) a.s amended 
by the Madras General Sales Tax .Amendment .Act XXA' of 1947, was inira vires the 
Provincial Legislature, has decided that the expression ‘sale of goods' in Entiy 48, 
List II is used not in the popular but in the restricted sense of the Sale of Goods 
Act, 1930. The primary question which fell to be determined in that case was 
whether in a “ building contract which was one, entire and indivisible" there v.-as 
sale of goods of the buildintr materials used in the execution, liable to be taxed under 
the Madras General Sales Tax .Act w'nich by section 2 (c) defined ‘ goods ' as meaning 
all kind=: of movable property (except certain kinds which arc not material in this 
case) and included all materials, commodities and articles including those to be 
used in the construction, fitting out. improvement or repair of im.movablc property, 

1. (193S) S.C.J. 696 : (193S1 2 MX.J. (S.a) 66 : (1938) 2 Mi.W.R. (S.C.) 66 ; (1959) 
S.C.R. 379. 
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and by section 2 (A) defined the expr^ion ‘ sale ’ as meaning every transfer of pro- 
perty in goods by one person to another in the course of trade or business for cash 
•or for deferred payment or other valuable consideration and includes also a transfer of 
property in goods involved in the execution of a works contract. Power of the Pro- 
vincial Legislature of Madras to l^islate in respect of a levy of tax on the value of 
goods used in the execution of a works contract was challenged by a fiinn of building 
contractors, and this Court held that the power under Entry 48, List II, Seventh 
Schedule, did not include power to legislate for levjdng tax on the value of goods used 
in the course of a building contract which was one, entire and indhdsible The 
Court held that the expression “ sale of goods ” in Entry 48, List II was used not in 
the popular sense but in the strictly limited sense in which it was defined in the 
Sale of Goods Act and that the Madras Pro\’incial Legislature had no power to 
legislate imder the power derived imder Entry' 48 in List II for taxing transactions 
other than those of sales strictly so call^ under the Sale of Goods Act. It rras 
ubserv'ed : 


“ the expression ‘ sale of goods ’ in Entry 48 is a novim juris, its essential ingredients being M 
agreement to sell mo\-ables for a price and property passing therein pursuant to that agreement. In 
.a building contract which is, as in the present case, one, entire and indwiable and that is its nOOT, 
there is no sale of goods ; and it is not within the competence of the Provincial LQislaturc undtt 
Entry' 48 to impose a tax on the supply of the materials used in such a contract treating it as a sale. , 

In Gannon Dunkerley c? Company s case^, the Court was concerned to adjud irate upon 
the validity of the provisions enacted in Acts of Provincial Legislatures imposing 
liability to pay sales tax on the value of goods used in the execution of building coi^ 
tracts, and the judgment of the Court proceeded on the ground that power coi^crrcd 
by Entry 48, List II was restricted to enacting legislation imposing tax liability in 
respect of sale of goods as understood in the Sale of Goods Act, 193O5 ^nd that the 
Provincial Legislature under the Government of India Act, 1935 had no power to 
tax a transaction ivhich was not a sale of goods, as understood in the Sale of Goods 
Act. The ratio decidendi of that decision must govern this case. Acrording to section 
4 of the Sale of Goods Act to constitute a sale of goodsj property' in goods must be 
transferred from the seller to the buyer under a contract of sale. A contract oi 
sale between the parties is therefore a prerequisite to a sale. The transactions o 
despatches of sugar by the assessees pursuant to the directions of the Controller 
were not the result of any' such contract of sale. It is common ground that the Pro- 
vince of Madras intimated its requirements of sugar to the Controller, and the 
troller called upon the manufacturing imits to supply' the ivholc or part of the 
requirement to the Province. In calling upon the manufacturing units to supp y 
sugar, the Controller did not act as an agent of the State to purchase goods , he 
acted in exercise of his statutory' authority. There was manifestly no offer to pur- 
chase sugar by' the Province, and no acceptance of any offer by the manufaemrer. 
'The manufacturer was under the Control Order left no volition ; he cou-d no 

■ decline to carry out the order ; if he did so he was liable to be punished for hrrac 1 
of the order and his goods -were liable to be forfeited. The Government oi t ic 
Province and the manufacturer had no opportunity to negotiate, and sugar •i\a- 

■ drapatched pursuant to the direction of the Controller and not in acceptance o 
any' offer by the Government. 

The High Court observ'ed 

“ as soon as an applicatkra for allotment is made there is an implication of an t® tl^m-nt 
the quantity ofsugar at the price fixed by the Controller from the producer to whom the ^ 

-order is to be made by the Controller. It is also clear that if the allotment order is 
by the Controller to the assessee and the latter appropriates the sugar in accordance 
ment order and in accordance with the despatch instructions of the competent oSicer appo ^ 
the Jvladras Government, there is in the eye of law an acceptance of the offer by the assess. 

-a contract is immediately brought into existence between the parties ” . _ . , r- . 

We are with respect unable to hold that this view is correct. ThcProvincia 

ment of Madras gave intimation of its requirements of sugar to the 

and applied for allotment of sugar ; thereby the Government was no ■ a 


1 riosnt «;r!T coR r GOnm 9 XfT.T /SC) 66; (1958) 2 An.W.R- (S-C.) 66 : (1959) 
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•any offer to purchase sugar. Evidently the offer could not be made to the Control- 
ler because the Controller ^vas not a manufacturer of sugar or his agent. The com- 
munication of the allotment order to the assessees was again not of any offer made 
by the State which it was open to the asscssees to accept or decline. Mere com- 
pliance %vith the dispatch instructions issued by the Controller, which in law the 
asscssees could not decline to carry' out, did not amount to acceptance of an offer. A 
•contract of sale postulates exercise of volition on the part of the contracting parties 
and there was in complying with the orders passed by the Controller no such exer- 
cise of volition by the asscssees. By the Indian Contract Act (IX of 1872) a proposal 
or an offer is defined as signification by one person to another of his willingness to 
•do or to abstain from doing anything, with a view to obtaining the assent of that 
other to such act or abstinence. IVhen the person to whom the proposal is made or 
■.signified assents thereto, the proposal is said to be accepted. The person making 
the proposal is called the promisor and the person accepting the proposal is called 
•the promissce, and every' promise or every set of promises, forming the consideration 
for each other is an agreement. These prov'isions of the Contract Act are by section 
2 (15) of the Sale of Goods Act incorporated therein. There ^vas on the part of 
the Province of Madras no signification to the asscssees of their willingness to do 
or to abstain from doing anything, with a view to obtaining the assent of the asses- 
•secs to such act or abstinence, and the Controller did not invite any signification 
of assent of the asscssees to the intimation received by them. He did not negotiate 
a sale of sugar ; he in exercise of his statutory authority ordered the asscssees to 
supply sugar to the Government of Madras. We arc unable to hold tliat from the 
Hntimation of order of the Controller, and compliance therewith by the asscssees any 
sale of goods resulted in favour of the State of Madras. 

Mr. Verma appearing for the State of Bihar contended that even if there was 
no offer and no acceptance when intimation was sent by the Government of Madras 
to the Controller, and the Controller, directed the asscssees to deliver specified quan- 
-tities of sugar, still by the conduct of the asscssees in despatching sugar to Madras 
in pursuance of the directions of the Controller and acceptance of price by them, a 
contract of sale resulted. But the action on the part of the asscssees in despatching 
the goods was not voluntary' ; they were compelled to send the goods. They could 
not be deemed by despatching sugar to have made any offer to supply' goods and in 
the absence of any offer, no contract resulted by' the acceptance of goods by the 
Provincial Governmnent. To infer a contract from the compulsory delivery of 
sugar and acceptance thereof ^vould be to ignore the true position of the parties, 
and the circumstances in which goods were delivered. Ivir. Verma contended that 
in any' event the Legislature had by the definition included in the expression ‘ sale 
•of goods ’ all transfers of property' in goods for consideration and the transactions 
^vhich arc sought to be taxed by the State of Bihar fell within that definition. Coun- 
•scl Submitted that a literal meaning should be given to the words of the Act without 
any' pre-disposition as to what the expression ‘ sale ’ means under the Sale of Goods 
Act. But if the Bihar Legislature had under Uic Government of India Act, 1935 
no po\s'cr to legislate in respect of taxation of transactions other than those of sale 
of goods as understood in the Sale of Goods -'\ct, a transaction to be liable to pay 
soles tax, had to conform to the requirements of the Sale of Goods Act, 1 930. Attri- 
buting a literal meaning to the words used would amount to imputing to the Legis- 
lature an intention deliberately to transgress the restriaions imposed by the Con- 
-stitution Act upon the Provincial Lcgislatwc authority. It is a recognised rule of 
interpretation ofstamtes that the axpressions used therein should ordinarily be under- 
stood in a sense in which they best harmonise with the object of the statute, and which 
■effectuate tlic object of the Legislature. If an expression is susceptible of a narrow 
or technical meaning, as well as a popular meaning the Court would be justified in 
assuming that the Lc^slaturc used the expression in the sense which would carry 
out its object and reject that which renders the exercise of its powers invalid. If 
tlic narrow and tcdinical concept of sale is discarded and it be assumed that the 
legislature sought to use the expression sale in a wider sense as including transactions 
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in which property was transferred for consideration from one person to another 
witliout any previous contract of sale, it would be attributing to the Legislature an 
intention to enact legislation beyond its competence. In interpreting a statute the 
Court caimot ignore its aim and object. It is manifest that the Bihm Legislature 
intended to erect machinery within the frame-work of the Act for levjdng sales tax 
on transactions of the sale and the power of the Legislature being restricted to 
imposing tax on sales in thelimited sense, it could not be presumed to have deliberately 
legislated outside its competence. In the definition of the expression ‘ sale ’ in 
section 2 {g) of the Bihar Sales Tax Act it must be regarded as implicit that the 
transaction was to have all the elements which constitute a sale within the meaning 
of the Sale of Goods Act. Use of the expression “ including a transfer of pro- 
perty in goods involved in the execution of the contract ” in the first paragraph of 
the definition also does not justify the inference that the transfers of property in 
goods under the earlier part of the definition were not to be the result of a contract 
of sale. If any such intention was attributed to the Legislature, the legislation may, 
for reasons already stated, be beyond the competence of the Legislature. The 
mn-obstante clause in the Second Proviso is in truth in the nature of an explanation 
to the charging section ; it merely fixes the sUtis of sale. If there is no sale tlie 
Second Proviso will have no application. 

Mr. Verma finally contended that in The Tata Iron & Steel Co.,. Ltd. v. TTie 
State of Bihar^, by implication it was decided that the definition of ‘ sale ’ in section 
2 {g) of the Bihar Sales Tax Act included transactions in which goods were supplied 
in compliance with directions which left no volition to the manufactmers. But 
this argument is not borne out by what was actually decided in that case. The 
Tata Iron & Steel Company, Ltd., which carried on the business of manufacturing 
iron and steel in its factory at Jamshedpur in Bihar was assessed to sales tax under the 
Bihar Sales Tax Act, 1947. The company sent its goods from its factory to different 
Provinces and Indian States by rail, the railway receipts being obtained by the com- 
pany in its otvn name as consignor and consignee. The Branch Offices of the 
company or its Bankers at the destination handed over the railway receipts to the 
purchasers against payment of the price. The Sales Tax Officer of the Slate of 
Bihar included in the gross turnover of the company the value of goods manufactured 
in Bihar but delivered and consumed outside the State of Bihar in the manner 
already stated. The contention of the company that the goods delivered were 
not liable to be included in the taxable turnover was negatived by the taxing authori- 
ties, and the High Goiut of Patna. The matter was then carried in appral to this- 
Court, and it was held that the provisions of section 4 (i) read with section 2 (g), 
Proviso 2 of the Bihar Sales Tax Act was within the legislative competence of tlie 
province of Bihar. It was pointed out that the Second Proviso to the definition of ‘sale’’ 
in section 2 {g) of the Act did not extend the meaning of sale so as to include therein a 
contract of sale, what it actually did was to lay down certain circumstances in ^vhich 
a sale, although completed elsewhere, was to be deemed to have taken place in Bihar. 
Those circumstances did not constitute a sale, but only located the situs of such sale. 
The Court in that case was not called upon to consider \\’hether a transaction to ha 
a sale must be preceded by a contract of sale : tlie Court ivas merely considering 
the vires of the Second Proviso to.section 2 (g) of the Bihar Sales Tax Act. Das,' C.J., 
in delivering the judgment of the majority of the Court observed : 

“ The basis of liability under section 4 (I) remained as before, namely, to pay ta.x on ‘sale* 
The fact of the goods being in Bihar at the time of the contract of sale or the production or manufacture 
of goods in Bihar did not by itself constitute a ‘ sale’ and did not by itself attract the tax. Tlie taxable 
event still remained the ‘ sale ’ resulting in the transfer of oivnership in the thing sold from the seller to 
the buyer. No tax liability actually accrued until there was a concluded sale in the sense of tranrfer 
of title. It tvas only when the property passed and the ‘ sale ’ took place that tlie liability for paying 
the sales tax under the 1947 Act arose. There was no enlargement of the meam’ng of ‘ sale ’ but f the 
Proviso only raised a fiction on the strength of the facts mentioned therein and deemed the ‘ sale to 
have taken place in Bihar. Those facts did not by themselves constitute a ‘ sale ’ but those facts "’CTC 

used for locating the jitoJ of the sale in Bihar. It follows, therefore, that the provisions of section 4 (Ij 


I. (1958) S.C.J. 818 : (1958) S.CJl. 1355. 
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ir^d wA section 2 {g). Second Proviso, were well within the legislative competency of the Legislature 
•of the Province of Bihar. ’’ . . o ..... 

In Tata Iron & Steel Co., Ltd. case’’-, the question as to the true content of the 
•expression ‘ sale ’ in the Bihar Sales Tax Act did not fall to be determined, and the 
principle of the case can have no application in deciding the present case. 

It tvould be fhiitless to enter upon a detailed discussion of the two decisions 
•of the House of Lords cited at the Bar : The Commissioner of Inland Revenue v. Arti; 
■Caslle Breweries Lid.-, z-Visd Kirkness ifnspecior of Taxes] v, John Lftidson & Co.,£td.^, 
It may be sufficient to observe that in the first of these cases, goods belonging to the 
assessec were taken over by order of the Admiralty, acting under the relevant Re- 
gulation, and in compliance widi the order of a Compensation Court, the asscssee 
wn.paid an amount e.\cecding being the difference bet%veen the amount 

originally paid and the amount settled as due under the order of the Compensation 
•Court. The House of Lords held that the transaction under which the Admiralty 
took over the goods tvas a sale in the business, and although no doubt it affected the 
circulating capital of the assessce it was nonetheless proper to be brought into the 
profit and loss account arising from the asscssce’s trade for the purpose of computation 
of liability to pay Excess Profits duty. In Kirkness inspector of Taxes) v. John Hudson's 
case^, it was held by the House of Lords that the %'esting of a company’s railway 
wagons in the Transport Commission under section 29 of the Transport Act, 1947, 
with compensation fixed in the form of transport stock under the relevant sections 
of that Act did not constitute a sale for the purpose of section 1 7 of the Income-tax 
Act, 1 945 so as to render the company liable to a balancing charge under that section. 
The cases turned upon the meaning of ‘ sale ’ for the purposes of the Excess Profits 
Tax legislation and the Income-tax Act, 1945 (8 & 9 Geo. 6, c. 32) and observations 
made therein have little relevance in determining the limits of the legislative power 
of the Provincial Legislature under the Government of India Act, 1935 and the 
interpretation of statutes enacted in exercise of that power. 

Tlic second contention raised by counsel for the assessecs requires no elaborate 
consideration. If it be assumed that the intimation of the requirement by the 
State of Madras to the Controiier amounted to an offer, dehvery of sugar by the 
assessees pursuanct to such an order would constitute a sale within the meaning of 
section 2 (g) of the Bihar Sales Tax Act by the Second Proviso which has been held 
infra vires by this Court in Tata Iron & Steel Co., Ltd.'s case^ the assessees would 
be liable to pay sales tax, for it is not in dispute that at the time when the orders were 
received from the Controller the goods were wdthin the State of Bihar and the condi- 
tion prescribed by section 2 (g) Second Proviso for locating the situs of the sale is 
fulfiUed. 

But the intimation by the Province of Madras ofits requirements did not amount 
to an offer, and the supply of goods pursuant thereto could not amount to a Sale ; 
consequently liability to pay sales tax under the Bihar Sales Tax Act on the amount 
xeceived by the assessees from the Government of Madras for sugar supplied did not 
arise. 

Hidajatulloh, J . — ^I regret my inability to agree that Gannon Dunkerley's case^ can 
be extended to cover the facts here. I would confirm the decision of the High 
Court and dismiss these appeals for the reasons I proceed to give. These reasons 
are applicable to all the appeals in to-day’s group. 

This case is concerned with the Ic'v.'y of sales tax under the Bihar Sales Tax Act, 
1944 (VI of 1944) for a period of three months — ist .-Vpril, 194710 30th June, 1947, 
and another of the nine months following, under the Bihar Sa’es Tax Act. 1947 
{XIX of 1947). The assessec companies in all these appeals run sugar mills and 
arc admittedly dealers under these .Acts and the commodity on the sale of Avhich 
t.ax Avas sought to be levied was sugar. The disputed tax relates to supplies of 


4. (1958) S.aj. G95 : (1958) 2 M.L.T. 
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sugar made by the assessee companies under the orders of the Sugar Controller of 
India to certain Provincial Governments in the relevant periods. There is only 
one contention of the assessee companies in these appeak and it is that in the cir- 
cumstances of the case there was no ‘ sale ’ of sugar, regard being had to the decision 
of this Court in Gannon Dunkerliy^s case^ and the amounts received from the Pro- 
vincial Governments should not be included in the taxable turnover. 

I have already mentioned that the assessment period in this case is one whole 
year — ist April, 1947 to 31st March, 1948, and that it is divided into two parts of 
three months and nine months respectively governed by the kvo Acts. There was 
however no difference in the mode of dealing in this case in the two periods. In 
the other cases the assessment periods were different but there was no other difference. 
The transactions were stereotyped being under the Sugar and Sugar Products- 
Order, 1946, which tvas passed by the Government of India on i8th February, 
1946, in the exercise of powers conferred by sub-rule (2) of rule 81 of the Defence 
of India Rules. The mode, which has been accepted by the parties, as correctly 
summarked ■was as follows ; — 


“ The admitted course of dealing between the parties that the Government of varioip consum- 
ing States used to intimate to the Sugar Controller of India from time to time their requirement of 
sugar, and similarly the factory owners used to send to the Sugar Controller of India statements of 
stock cf sugar held by them. On a consideration of the requisitions received from the various State 
Governments and also the statements of stock received from the various factories, the Sugar Controller 
used to make allotments. The allotment order was addressed by the Sugar Controller to the facto^ 
owner, directing him to supply sugar to the State Government in question in accordance vith the 
despatch instructions received from the competent ofRce of the State Government. _ A copy of the 
allotment order was simultaneously sent to the State Government concerned, on recript of which the 
competent authority of the State Government sent to the factory concerned detailed instruction 
about the destinations to which the sugar tvas to be despatched as also the quantitin of sugar to be 
despatched to each place. In the case of the ^ladras Government it is admitted that it also lard uO''7J 
the procedure of pa)’ment, and the direction was that the draft should be sent to the State Dank and n 
should be drawn on Parr>' & Company or any other part>- which had been appointed as stockist 
importer on behalf of the Madras Government. It should be added that in this case the 
was called upon to produce necessary documents relating to the transactions in question, but the 
assessee did not produce the documents. The assessee, however, admitted that general arrangemcn 
bettveen the parties was the one set out in this paragraph.” 

Two typical documents in thk connection may be read and they arc the 
by the Controller and the despatch order sent by the Provincial GovemmOTt. They 
■were not produced in this case but can be seen in the record of G.A. No. 033 ot 
1961 at pages 15, i6. First the Permit : 


Cl 


No, 78 P. (l)/4€/7I32. 

Office of the Sugar Controller for India. 
GOVERNMENT OF INDIA- 
Departroent of Food. 


Dated Simla, the 12-11-55- 


ORDER. 

In exerdse of the power conferred by clause 7 of the Sugar and Sugar Products Control Or er, 
1943, . . • rd 

1 . Shashi Kiran, Assistant Sugar Controller for India, haling been duly authorised in 
under clause 2 of the said Order by the Sugar Controller for India hereby direct tou 
tons/maunds of sugar by 31st January, 1947 to Bengal in accordance with the despatchmg 

tions of the Director of Civil Supplies, Bengal, Calcutta. . . ^ 

2. A permit No. 1988 to enable you to despatch sugar in compliance Wiith this order is ado 

(Sd.) Shashi Kiran, 

Asst. Sugar Controller for India. 

To 

The Motilal Padampat Sugar Mills Co., Ltd., 

Majbowiia, District Champaran. 


STATE 


And now tlie despatch order: — 

" EXPRESS 

MOTIPAT M.AJH01VAEIA 

UNDERSTAND SUGAR CONTROLLER ISSUED PERMIT FOR .f?. a1 ORE l^MTS 
PRO\TNCE FULLSTOP. DESPATCH IMMEDIATELY 300 TONS 


1. (1953) S.C.J. 696 : (1953) 2 M.L.J. 
S.C.) 66 : (1958) 2 An.W.R. (S.C.) 66 r 


(1959) S.C.R. 379. 
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OX ME THROUGH GENERAL BANK GALICUT 300 TONS COIMBATORE DRAFTS OX 
ME THROUGH CENTRAL BANK MADRAS FULLSTOP SEND RAIL RECEIPTS FOIL 
EACH ^SAGON LOAD OR 100 BAGS LOAD WAGONS FULL CAPACITY FULLSTOP 
BOOK AT RAIL^VAY RISK IF NO SPECIAL RATES IN FORCE. 


PRICES 
T. R. L. Narasimhan, 
Assistant Secretary-- 

Post copy in confirmation to Motilal Padampat Sugar Mills, Ltd., Mojhowlia, Champaran District 

Forvvarded/By order 
(Sd.) Illegible, 

Supt., Board of Re\-cnue 
(Civil Supplies), Chepauk, Madras 

Kitta, 10-5-47. 

These documents between them disclose that free trading in sugar was not possi- 
ble. All Provinces intimated their requirements to the Controller who tvas kept 
informed by the Mills about the supplies available. The price was controlled and 
the Controller directed the supply of a certain quantity from a particular MiU to 
an indenting Province. After giving his permit and sending a copy of this permit 
to each party, the Controller passed out of the picture and the Mill supplying and 
the Province receiving the supply (I am avoiding the words seller and buyer since that 
is the point to decide) arranged the rest of the affair including the issue of despatch 
instructions regarding the quantity and the quality to be sent to different areas and 
the payment of price. 

The question is \s-hethcr there %vas a ‘ sale ’ in the circumstances and the price 
should be included in the turnover for purposes of sales tax under the Bihar Sales 
Tax Act for the time being in force. The definition of sale in the two Bihar Acts 
at all material times was : — 


“ 2 (g) “ sale ” means, svith all Its grammatical variations and cognate expressions, any transfer 
of property in goods for cash or deferred payment or other valuable co^ideration, including a transfer 
of property in goods involved in the execution of contract but docs not include a mortgage, hyi>othcca- 
tion, charge or pledge : 

Provided that a transfer of goods on hire-purchase or other instalment system of payment sliall, 
notsvithstanding the fact that the seller retains a title to any goods as security for payment of the 
price, be deemed to be a sale : 

Provided further that nouvithstanding anything to the contrary in the Indian Sales of Goods Act, 
1930 the sale of any goods which are actually in Bihar at the time when, in respect thereof, the contract 
of sale as defined in section 4 of that Act is made, shall whcnn-cr the said contract of sale is made, be 
deemed for the purposes of this Act to have taken place in Bihar. ” 

In the present case, tve arc required only to decide whether, regard being 
had to the decisions of this Court expounding the ambit of Entry No. 48 of List 
II, Seventh Schedule of the Government of India Act, 1935, the tax coidd not be 
‘demanded as tlterc was no sale of sugar at all. The entry in question is — 

“ 48. Taxes on the sale of goods and on advertisement. ” 

“Goods” was defined in section 31 1 as follows : — 

“‘Goods’ include all materials, commodities and articles.” 

The "iNTiite Paper had the entry- “ taxes on the sale of commodities and on the 
turnover”. It was altered to “ taxes on the sale of goods ” and as pointed out by 
Gwycr, C.J., in In re 7 Ti( Ceniral Provinces & Bcrar Act XJV of it is idle to 

speculate what the rc.ason was. Tlic expression “ sale of commodities ” would 
not have taken the mind to the Sale of Goods Act as the re-drafted entry docs. 

Tltcrc is no provision in the -whole of the Government of India Act, 1935 which 
e.\-prcssly seeks to limit the meaning of tlie plain words “ taxes on the sale of goods ” 
which include all materials, commodities and articles. Such a limitation could 
of course arise from a competing entry in List No. i. Othciwisc the entry conferred 
powers as large and plenary as those of any sovereign Legislature. The ambit of the 
entry, prior to tlic inauguration of the Constitution. w.as the subject of three Icadin"" 
decisions by the Federal Court, in one of which there v.-as adso an appeal to the Privy 


1. (1937-38) F.L.J. (S.C.) 1 : (19391 1 M-L-J. (Sup.) 1 ; (1939) F.G.R. 18. 
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‘Council. The first case ■^vas In re The Central Provinces ondBerarAcl XIV of 1038^ 
.a Reference under section 213 of the Constitution Act of 1935. In that case the 
imposition of sales tax or retail sales on motor spirit and lubricants was qustioned 
on the ground that though described as tax on flie sale of motor spirit, etc., the tax 
was, in effect, a duty of excise under Entr)- 45 of List I and there being an overlap 
between the ttvo entries that in List I must pres'ail. Legislative practice in respect 
of Excise Duty was invoked but as sales tax legislation did not exist in India before 
1938 there was no legislative practice to consider on the meaning of the expredon 
■“ tax on sale of goods”. The Govermnentof India claimed that the Entiv'aS, List 
II must be limited to a direct tax like a turnover tax which is not identifiable 
in the price. Taxes on retail sales, it was argued, being indirect and identifiable 
in the price, tvere more of the nature of an excise duty and the pith and substance 
of tlie Act being this, the impugned Act was bad. 

The main argpiment on behalf of the Provinces, which was accepted, was 
that the Constitution Act must not be construed in any narrow and pedantic sense. 
Gtvyer C.J., expressed himself forcefully on this point in the follonlng words 
“ I conceive that a broad and liberal spirit should inspire those whose duty it is to interpret it . . . .’ 

The Ksence of the argument on the part of the Provinces was that if only a 
turnover tax (which was a species of sales tax) was meant why was a wider expression 
used in the enby^ ? It was, therefore, contended that the entry should not be trun- 
cated and the plain tvords of the entry should be given their normal and ordinary 
meaning. The contention of the Provinces prevailed. Though the learned JudgK 
pointed out that the tvords were “ taxes on the sale of goods ” and not *' sales 
simpliciter, thereby excluding taxes on ser\uces which in some s\-stems are regarded 
also as sales tax, the ts’ords were tvide enough to include more than a mere tumo\CT 
tax. It was held tht the pots'er included a power to levy a tax or duty on the 
sale of goods and this did not impinge upon the power of the Legislative .Assembly 
to make laws “ wuth respect to ” duties of excise. 


In the next case, the Province of Madras v. Boddu Paidanna & Sons-, Govern- 
ment of India reversed its stand and contended that the power of the Provincial 
Legislatures did not extend to levying sales tax on fi^t sales but only after tne 
goods were released by the producer or manufacturer. The argument of the Govern- 
ment of India was not accepted and it was declared that the power of a Provincial 
Legislature to levj' a tax on the sale of goods extended to sales of every kind ana at 
all stages between a producer or manufacturer and a consumer. The Centra 
-Gov'emment had filed a suit and the third case before the Federal Court 
appeal from that decision. The Federal Court followed its own decision in Bt-ci 
Paidanna^s case-. The Central Gov’emment appealed to the' Judicial CommittM 
and the judgment is to be found in Governor-General in Council v. Province . 

The Judicial Committee examined in detail the provisions of the Madras General 
Sales Tax Act, 1939 to emphasize its essential character and observed that : 

“ Its real nature, its ‘ pith and substance ’, is that it imposes a tax on the ale of g'jod^ ^ 

•succinct description could be given of it except that it is a “ tax on the ale of goods”. It is,^m ^'try 
tax which according to the ordinaty canons of mterpretation appears to fell precisely wt— . 

No. 48 of the Provincial L^islative List. ” 

In repelling the contention that first sales were not included in die entn tncir 

Lordships observed that it did vuolence to the plain language and implied ^ - 

tion of the words “ other than fiist sale of goods manufactured or -.1. 

-India ”. The Judicial Committee expressed itself in complete agrecmeni " 
the two decisions of the Federal Court. , , 

The ambit of the entry' was thus settled to be that it included all ‘ salts o. g 
though not ‘ serv'ices ’ from the first sale by the producer or manufacturer^ retail 
last to the consumer and that the tax could be collected on wholesales - 
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, 11 o tVi,» tumnvpr It was however pointed out that the expressions 

” Sd “ taxes on the sale of goods ” were not the same, the first including 

s S'r U.» .hor^gooSr No dfa„iuo„ of^^g ‘VeS A« 
these cases either with or \vithout reference to the Sale of Goods Act. 

Thus it was hrmly established that the entry “ taxes on the sale of goods ” 
i^uthorised the making of laws for the imposition of tax on all transactions of sale of 
• j f' m tViP’ mq^nufacturer or producer to consumer. It also could be imposed 
S^the tS^over whil meant the sum total of prices for which ttuxable goods were 

Sit a particular » c— [S 

SS if tdr”tt word “ materials ” indi(^ted “ matter from ''’hich things 
rmrle ” fthc use of the word being the same as m the expression raw materials ) 
S a^det- Sas meant “ any particular thing In this way it was clearly 

that articles sold by ^vay of trade or othenvise werc equally within the 
Spresion ‘ goods ’ and also finished articles and raw materials from which finished 

articles are made. 

in Toi:; in the form with which we are concerned. Pre- 

P'? . White Paper “ taxes on sale of commodities and turnover ’. 

^ ?nd article m 

The refram ^ aoaarentlv narrower in another (by omitting turnover ) 
the sense -j-Sre was^no occasion to expound the meaning of goods 

but .hc.dccjioX laid do«„ that ‘turnover- 

was included even though not expressly mentioned. 

T hnve already said above that prior to 1938 a tax on the sale of goods w^ 

I have a reaay ^ claimed that in ancient' times sales tax was levied in 

not irnposcd m In . matters. The tax, as it is known to-day, 

^’"'^rcomViradvcly modern growth though economists have traced it to Ptolcmira, 
affSmans. Findlay Shirras and otlier uTiters give us the history of the 
Greeks and K^an recognisable form in Spam in 1342 and was knoivn as 

Thi lotorioS S^ continued for fi^ hundred years. In France it 
the 2 in the fourteenth century but was soon given up. \\ e are not 

was imposed progenitors of the modem tax. They couH not have 

concerned iMtn tncac , or its form. The modem tax i%-as the result of 

influenced the selection oHhe^ torm ^ 

the the^orm in whidi the tax is collected there France followed a 

-t/rarr and that th etjonta^^ tmpoi sur h chiffre 

year later but 'Vim . foUowcd as it was almost as productive as customs 

d'affaires . Soon o o t^ Government of India Act, 1935 was passed, no 
“*T“;ounIcK^^ Ibis in different fomte. Indin, however, 

was not one of them. 

The ocriod in India folloiving the First IVorld \Var opened ivith die Govern- 
^ r tE Act with its Devolution Rules and the allocation of taxes by the Sch<> 
ment of , Provinces framed in 1Q20. The latter Rules contained only 

dulctl-tax ^^cts and trades, professions and callings ivhich resembled 

cc.'rsi and tnx^ o , Ics tax. Indeed, sales tax is-as first visualized in the 
vciy ‘^'^^^^^^JV rio^Enquirs- Committee (1924-25) hut only as a modification of 
Report of the T . :„.cnncdi.atc steps of taxing markets and slaughter-houses. 

It . ^ attempt to convert an indirect tax into a direct one ; The 

Com^ittrc visualized it .as a composition tax from tradc^ but it was real izrf that 
Comrautrc converted into a tax on sales of goods, or, of sera-iccs like tnobc 

S'a'dDCtor o^ goldsmith and that it wouW be difllcult to separ^ services from 
ol a doctor h combined. It is-as also recognised that turnover 

IS’s imp^cd on persons in respect of raw materials and finLdied goods tended to 
WuSilativc. but taxes imposed at one point did not have that vicious tendency-. 
Tlic difiiralty of entrepot trade in odrou where goods bore the tax ivhctlicr or not 

s cj — 83 
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consumed, sold dr used was avoided because the tax imder retail sales tax scheme 
was payable only when the goods were actually sold and being ad valorem bore 
lightly on cheap goods. The suggestions were— - . 

(1) A turnover tax on retail merchants ; 

(2) registration of such dealers ; - ~ • ' 

(3) collection of taxes quarterly ; 

(4) licensing of and charging of fees from pettj' traders and hawkers whose 
turnovers were uncertain as no accounts were maintained by them. 

Sales tax particularly tha.t imposed on goods assumed by 1935 different forms 
in different countries. Its incidence was sometimes the turnover, sometimes ^vhoie- 
sale and sometimes tlie retail sale. In Canada and Australia it was a producers 
‘ or manufactures ’ tax almost of the nature of excise. In France the excise and 
sales tax were interchangeable, the former being a replacement tax on the turn- 
over of the manufacturer. In Gfermany the tax included both goods and ser\dc<s,. 
in France sendees were excluded unless there w'as a commercial element. 
In England, it took the form of a purchase tax. F ranee also devised a simpler method 
by imposing a forfait a lump sum Avhich represented, so to speak, a quit tax. In 
Belgium it was collected by stamps from both the seller and the buyer according 
to their respective invoices. In America the position ^v•as unique. It can be stated 
from a passage from Beuhler’s Public Finance (3rd Edn.), page 410 — 

“ A sales tax is an excise in so far as it is imposed upon domestic transactions of commodities, and 
it may also have some of the aspects of customs duties because national sales taxes commonly fall upon 
importing and sometimes upon exporting. The popular name for American excises is sales taxes. 
Not all excises arc imposed upon sales or the privilege of selling, however, for they may be placed upon 
the purchase or use of commodities, including services. ” 

The varieties this elastic tax took in that coimtrj' is illustrated from the follow- • 
ing passage from the same author — 

“ Here, again, there is no standard usage, for selected sales taxes are often called sales taxes, limi- 
tedsalestaxcs, selective sales taxes, and special sales taxes, while general sales taxes mav be called 
sales taxes, turnover taxes, manufecturers’ sales faxes, retails sales taxes and gross receipts or gross- 
income taxes. ” 

It was in the backgroimd of these laws of foreign countries and the recommenda- 
tions of the Taxation Inquirjr Committee that the entry in the Government of India 
Act, .1935 was framed. Taxes on the sale of goods being a kind of commodity taxes 
had to be demarcated from other commodity taxes like excise, octrois, terminal 
tax, market dues, etc. The difficulty xvas solved by viewing the goods as the subject 
of taxation in different stages. These stages were pfoduction, movement, sale and 
constunption. Taxes on production of goods which were excise proper were given 
to the Centre with certain exceptions (Entry 45, List I and En^ 40 of List II)^ 
taxes on sale of goods were given to the Provinces (Entiy'48, List 11 ), while taxes 
on movement of goods were disdded — those carried by railway and air Iscing allotted 
to the Centre as terminal taxes (Entry 58, List I) and those carried by Inland Water- 
way's being allotted to the Provincts (Entry 52, List II). Taxes on the entry of 
goods in a local area for consumption, tise or sale [petroxi) were allotted to the 
Provinces (Entry 49, List II). This was the demarcation of commodity’ taxes in 
addition to local taxes for local purposes. 

The ttvo cases of the Federal Court to which detailed reference had been made 
above outlined the scope of competing entries relating to duties of excise and taxes 
on the sale of goods. It was pointed out that though there was an overlap tJtc taxes 
were different. In the recent case of The Automobile Transport, Rajasthan, Ltd., etc. v. 

The State of Rajasthan and others'^, I have given the history' of the distribution of 
the heads of revenue on the eve of the Government ofindia .Act, 1933 and have dicrc 
pointed out that tlic attempt was to give adequate resources to the Provinces to 
enable Provincial Governments to undertake nation-building activities. It 


I. A.I.R. I9G2 S.C. 1-506. 
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\vas there pointed out bv me that experts at that time were in favour of allotting an 
elastic tax like sales tax to the Provinces as the mam source of revenue and abolish 
altoo-etlier the category of deficit Provinces and the subventions. It \vas expected 
that'land revenue would have to be reduced and income-tax codd not be increased 
bcvond a point. The only tax that was new and fell imperceptibly upon consumers 
wi the sdes tax and it was allotted to the Provinces. It expected to be a very 
nroductive tax, an expectation which has been amply fulfilled. In i 954 - 55 > this 
mx alone yielded about 60 crores and it has been even more productive since. 

The inroads upon the tax were many but they ivere resist^ in the pre-Consti- 
tution p'u-iod bv the Provinces both in Courts and in admmistration. Indeed, 
appeals were mide in cases before the Federal Court, not to cut do^sm unduly the 
Sit of the natural words and Ja^-akar, J., mentioned them in his judgment with 
s>-mpathy. I feel that what he said will bear repetition here 

« , appeal ^s-as made to us by the Advocatcs-Gcnml of the Pros-inces that, coi^tently 

.s-Ith i-stSSlo^sy^ should so interpret Entry No. 48 (last II) as to give it .a content suffitumtly 
po's-ing needs of the Prosdnees. It sms argued that provmaal autonomy granted 1^' 
sSeme Sf gosxlnmcat uould be unmeaning and empty,_ urJ.^ it sms fortified by adequate 
mSr4^ ofms^ue. ISTiates-er mlue such an appeal mav have m a judicial deasmn. I p^onallyapp^ 

^ I f-^l no doubt that the interpretation that I am plaang on Ent^- No. -.8 (I^t 11) is st^- 
r-ieai to leave an adequate source of rcs-enuc m the hands of the Provances snthout making 
acatl> I^v add here that the scs-eral authors I have been able to consult 

r’tto p4iS^^4i S^tTe^opSthat, since the ^Var, a ta.v on the sale of goo^.^ proved to be 
n-4d^ctivS and practicable in many countries, under circumstances not vers- different from those 
™ahr he Pro?inces of India. The s-ield naturally mnes uath the scope and rates of the tmc. 
bSSoTraSlitions and administrative cfndencs-, but it is stated tot the ta.x itself has become a major 
so444?or^cnue in a number of countries, yielding more thim the inrome-ttm m a few mstan^ ^d 
nearly as much other sources of rc\-enue m others ’. — In re Iht Central Preamtes and Berar Act (A/1 

cf 1933).^ 

• The ttvo cases of the Federal Court having established the area of operation 
Pntirt- Xo. 48, List II in relation to the competing entry rdating to excise, the Pro- 
vinces attempted to extend the tax to coverall situations. This was done by mcor- 
norndn- definitions of ‘ sale’ which in some r^eett were inconsistent with the dc- 
fiSSln tlic Indian Sale of Goods Act. The Taction Enquiry- Comnaission 
f TO-?-=i4l ^vc in its report an anal>-sis of how these definitions ran and I find it 
Senient to quote from the report (page 10, para. 24- Volume III) 

Tn Madras, M>-sore, Tramncore-Cochin and Hj-derabad, sale means tranrfer of pro'p^- in the 
r^j^busmess. By implication, all other sales arc e.xcluded. Casual sales by mdrviduals, 
co^c of OTde or^ Mtached to rfucational insututions, sales of old furmturc for cxai^e, by firms 

* nfde4[to to futo^^d so on are, therefore, not liable for the tax in ^ese States ^e Smtes of 
n^^^d Ddhi define sale as transfer cf propertj- m goods for monc>- coi^OTUon wh. A accortogly 
Bengal anu consideration like exchange or barter. Accordmg to the Acts of certam 

g^atadiS is dLmed to has-e taken place in the territory of. the Stat^ if at th^rne ivhcn the 
li;t^ct of »lc or purchase s^ms made, the goods wtye actually m thme States. ^ 

of ^o^^^oods supplied in the execution of a contract is aL^ mcluded m the defimUon 

of sale.” 

The definitions led to a ^•arict>' of decisions on the meaning of the word “ sale ” . 
t -hich were likely to bqtvildcr the common man. The Taxation Enquiry Commis- 
sion summed up' the situation in the following words : 

•• Xhr las-man who asks : " nat is a sale ? ” ss-ould not have to go is-ithout an anr.s-cr ; he 
M olmw of replies m the reported judgments of Courts of law; and he would not be a laj-man 
r?«SlhStoShess-asabl=tosa^vhen^ hosv a sale becomes a sale ubich a 

sales tax may tax. ” 

From the earliest times the extension of the tvord “ sale ” was in three rccog- 
•-nb’'' directions. Firstlv, the definition by a fiction took in transactions of sale 
^'\-’dch liic c:oods were produced in the Provinces or were in the Province at the 
t^-n-' thc co'ntmct of sale took place, no matter where the contract could, in law, be 
said" to have mken place. In odicr words, by a fiction incorporated in the definition 
of snlc. die tt'to of sale could be established in the Province. Secondly. fonv?.rd 
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transactions in which the passing of property was postponed to a future date, if at 
all -it took place, were included in the definition of “ sale Thirdly, materials 
in a works contract, where the bargain was for a finished thing, were treated as the 
subject-matter of sale. 

Laws in which transactions of sale were sought to be taxed on the ground 
that goods were in the Province or some part of the component elements of a con- 
tract of sale took place in the Province were generally upheld by the High Courts. 
In these cases the doctrine of nexus was extended to sales tax legislation following 
the analogy of the decision of the Privy Concil in Wallace Brothers, etc. & Co. v. 
Commissioner of_ Incoine-tax, Bombay’’-. TTiese cases recognised the sovereignty of 
Provincial Legislatures which were erected by the British Parliament in its otm 
image and which within the jurisdiction conferred by a legislative entr)' enjoyed 
powers as_ large and ample as those of the British Parliament- It was generally 
held that in the plenitude of that power it was open to the Provincial Legislatures 
to tax transactions of sale in which there was sufficient nexus between the Province 
and the toable event namely the sale, and that the Provincial law could by a 
fiction bring the whole transaction into the Province for purposes of tax. 

The Suprernc Court also took substantially the same view in the State of Bombay 
V. The United Motors, Ltd.^, Bengal Immunity Co., Ltd. v. Slate of Bihar’’, Tata Iron and 
Steel Co., Ltd. v. State of Bihar* and Commissioner of Sales Tax v, Husenali^. 

The meaning of the tvord ‘ sale ’ in the Entry '^vas laid down in several cases 
but I shall refer to only one of them. In Poppatlal v. State of Madras* Venkatarama 
Ayyar, J. (Rajamannar, C.J. concurring) observed as follows : — 

The word 'sale’ has both a legal and a popular sense. In the legal sense it imports passing of 
property in the goods. In its popular sense it signifies the transaction which results in the passmg of 
property. To a lawyer the legal sense woidd appear to be the correct one to be given to the word in 
the Sales Tax Act. That is the conception which is famili arised in the provisions of Sale of Goods Act. 
If one leaves out of account sales tax legislation which is of comparatively recent origin, questions rdat- 
ing to sale of goods usually come up before the Court only in connection with disputes betsveen the sellers 
and purchasers. Ifthe goods perish, on whom is the loss to fall? If the purchaser becomes insolvent 
before payment of price can the goods be claimed by the trustee in bankruptcy ? 

For deciding these and similar questions it is necessary to determine at what point of time the 
property in goods passed to the purchaser. Sometimes when the point for determination is as to juris- 
diction of Courts to entertain suits based on contract, it may be material to consider where property in 
the goods passed, that being part of the cause of action. These being the questions which are accus- 
tomed to bedebated in connection with sale of goods, it is natural that a lawyer should, as a matter of 
first impression approach the question of sale under the Sales Tax Act snth the same concept of a sale. 
But if the matter is further considered it will be seen that consideraijons which arise under the Sales Tax 
Act are aftogecier (fiflerenc from those which arise onefer the Sate of Goods Act. 

TheobjectofthcSalesTaxActistoimposcataxonalJsalesauditisataximposcd on the occasion 
■of sale So far as the Government is concerned, it would he immaterial at which point of time 

property in the goods actually passed from thcsellertotiiebu>-cr. Of course, there must be a comple- 
ted sale before tax Can be levied and there would be a completed side when property passes. That is the 
scope of the definition of sale in section 2 (h). But when once there is a completed sale, the question when 
property passed in the goods would be a matter of no concern or Consequence for purposes of the Sales 
Tax Act. The Government is interested only in collecting tax due in respect of the sale and the 
only fact about which it has to satisfy itself is wheAer the sale look place within the Province of Madras. 

In this context the Jxjpular meaning of the word is the more natui^l and there is good reason for adop- 
ting it Our conclusion accordingly is that the word ‘ sale’ in the hfadras General Sales Tax Act 

must be understood jn a popular sense and sales tax can be levied imder the Act ifthe transaction subs- 
tantially takes place within this Province, notwithstanding that the property in the goods does not pass 
within the State. ” 

Against tho decision of the High Court of Madras an appeal was filed in this 
Court and the judgment of this Court is reported in Poppatlcl Shah v. Slate of Madras '. 
The appeal was allowed. On the question of territorial nexus this Court agreed with 
the Madras High Court but on the question of the meaning of the word “ sale ” it 
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expressed itself differently. In an earlier case State of Travancore-Cochin and others v. 
TTieBombay Co., Ltd.^, this Court had reserved the question whether the word ‘sale’ 
liad the same meaning as in the law relating to the sale of goods or a wider meaning. 
In Poppatlal Shah’s case-, the Supreme Court, referred to decision of the Madras 
High Court® that the word was used in a popular sense and without any expression 
of disapproval held that there was no indication of the popular meaning of sale 
in the definition in the Madras General Sales Tax Act where unmistakably stress 
was laid ‘ on the element of transfer of property in a sale and no other.’ The 
Bench held that the presence of goods within the Province at the time of the con- 
tract would have made the sale, if subsequently completed, a sale within the Pro- 
vince by reason of the Explanation added by (Act XXV of 1 947) , but as the Explana- 
tion was not in operation during the relevant period the assessment of sales tax was 
held to be illeg^ and unwarranted by the law as it then stood. 

It would appear from this that this Court took the vietv that the svord ‘ sale ’ 
in the entry' “ Taxes on the sale of goods ” was used in a sense wider than that com- 
monly accepted in the law relating to sale of goods, and the judgment of Venkata- 
rama Ayy'ar, J. in the Madras High Court on this part was not questioned. Then 
came a decision of the Allahabad High Court from which an appeal w'as brought 
to this Court. The judgment of this Court is reported in the Sales Tax Officer, Pilibhit 
V. Messrs. Budh Prakash Jai Frakash*. The definitionoftheword ‘sale’ in the U. P. 
Sales Tax Act (XV of 1948) included ‘ forward contracts and this part of the 
dcfinition'was declared ultra piw Entry 48 in List I of the Government of India 
Act, 1935 oxid Explanation III to section 2 (A) of that Act which provided that 
forward contract “ shall be deemed to have been completed on the date origi- 
nally agreed upon for delivery’ ” and ako section 3-B taxing turnover of dealers 
in respect of transactions of forward contracts were also dcclar^ ultra vires. Venkata- 
rama Ayyar, J., speaking for this Court held that under the statute law of England 
and ako of India there ts'as a well-rccognkcd dktinction between “ sales ” and 
* agreements to sell ’ though they were grouped under the generic name of “ con- 
tracts of sale.” The distinction, it was pointed out, lay in the transfer of property 
which, if simultaneous tvith agreement, made for a sale, ljut if in the future, operated 
only for an agreement to sell. In the latter case property’ could only pass as re- 
quired by section 23 of the Sale of Goods Act. Relying on the observation of Ben- 
jamin on Sale tliat — 

" In order to constitute 3 salt there must be ; 

(1) An agreement to sell, by which atone the property does not pass ; and 

(2) an actual salt, by which the property passes.” 

the learned Judge obseiv’cd that though the definition of a contract of sale included a 
mere agreement to sell as ^vell as an actual sale, there was a dktinction bettveen 
the two which led to different remedies and Entry No. 48 when it spoke of ‘ sale ’ 
meant a completed sale involving transfer of title. The question whether the 
Legislature in the exercise of its sovereign powers for purposes of taxing the c\'ent 
of sale could treat a sale as complete when there was a final agreement for purchase 
and sale even though price was not paid was apparently not mooted before this 
Court. Emphasis was laid on the definition of ‘ turnover ’ as the aggregate of the 
proceeds of sale by a dealer, and it was pointed out that there could be no aggregate 
of prices unless the stage had been reached when the seller could recover the price 
under the contract, it being wcll-sctticd in the law under the sale of goods that “ an 
action for price is maintainable only when there is a sale involving transfer of the 
property in the goods to the purchaser” and that*' where there is only an agreement 
to sell, "tlicn tlic remedy of the seller is to sue for damages for breach of contract 
and not for the price of the goods.’ .Tlic exceptional circumstance when under an 
agreement between the parties the price is payable on a day certain irrespective 
of delivery ^vas considered not material for tltc purpose of the discussion. 
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In these cases by the application of the legislative practice rdatina to sale of 
goods the meaning of the expression taxes on sale of goods v.-a5 determined and 
future contracts in vchich delivery and payment of nrice were deferred tvere heid 
to be outside the purcievr of the Entry. There can hardly be anv doubt that 
the entry is concerned with a completed sale because it is onlv a ' s^e ' which can 
be taxed and not anything which is short of a sale and if a transaction which is 
sought to be taxed is merdy in the region of an agreement dr jbtur» there is no taxable 
event. The opinion that if there be a completed sale then the lavr dealing v.-idi 
taxation vrould be indinercnt whether price was paid or not expressed by Venbata- 
rama .A.tyar. J.. in Pc-pps’lcl Shsh’s f-crrh of the hladras High Court v.as not 
accepted. . 


Then came the third batch of cases. This batch v.-as concerned vdih the 
taxing of materials which were suoplied and used as part of building or repair 
operations, like bricks, timber and ntthigs in buildings girders, beams, rails, etc. in 
bridges, spare parts in repair of motor vehicles, etc. Tv.'o disdnci vie.'.i v.-crc hfdd 
by the High Courts. The hladras High Court in sab rsrr. Gcansr. Darlerin' S Cc. v. 
S tcii of MapTiss-. held that such transactions did not involve a sale of goods and there 
could be no tax. A contraiv* view was expressed in PerJit Beraasiiss v. Stsis O 
hlcdhja PrePish' where it was held that such contracts involved both labour as w^ 
as materials and in as much as materials were goods and property in dtem passsa, 
it v.tas -siL-iihia the competence of the Provincial Legislatures to separate the sale Oi 
goods from the composite and entire transactions and to tax them. It v.hs pom^ 
out t h at legislative practice in relation to the Sale of Goods .Act ts-as not condusr.'c 
and though it could not be doubted that a limited Legislature could not create a 
power for itself which did not fiow from an entry, the entry itself must be given 
the widest amplitude posible and its scope should not be cut devm bv- anytitttig 
not found in ihc Constitution .Act, 1935. It was, therefore, concluded : — 


“ Toe text be£as: cmHct. die text is coocbisb-e aSe ia ■Mh.st it d li e rts wini :: paAibia . x_ae 
ne c es so rr coooitioos for the ieipo tt, oOT v e v e e, vrcretiiottixesieelebeaEdecfgecds. Tbe^leesea 
of die taxable event and the ^.•enince cf transactions of sale Seen odier traraacnons in vhid: they 
night be embedded was a nesessarv part cf the power. The Lesislamre conH not say that a emraa 
of service amoranmd to a sale of servaces {poods) bet it coald tax a gxrrrne sransacdm cfiale cf pwas 
whatever fonn it took. ” 


‘Ti a buildmp contract was not spilt np into its c om ponent parts, that is to say, material and iafeyr, ^ 
in legislative pracScc relating to the ordinary r CT ilatka of sale cf goods, drerc is no warmnl for hoHmg' 
that it could not be so split np even for purposes of taxation.” 

Some High Courts accepted the decision in Gcnnrrj DanhrrUj's ccs'- and some 
others the decision in Pcadzt Btzrazrniszs' s cerr®. In ail these cases there were appeub 
to this Court. -AH thee appeals were heard together. Tbe leading judgment was 
delivered in Gsar.ca DarJoerdfs cast-. The. Madras view was accepted and the vnew 
es^tressed in Piind:/ ^'merrtinr'j was not accepted. It is contendetl for the 
appellants that this view of the Supreme Court controls the present case and it m 
therefore^ necessary to foliovv the reasoning in some detmk Before I do so I sb^ 
refer to a case of "the House of Lords which inSuenced in no small measure, me 
decision of this Court. That case is Kirkness v. jc-r.r. HaPscr. & Co., UP.*. 

Under section 29 ofthe Transport Act, 1947 (to & 11 Geo., C. 49) the compenv s 
railway wagons were vested on ist January, 19^ in the British Transport Comuu^ 
sion. These wagons were ahbady under requisition to the Afimstrj' of Transport . 
tinder the povs'crs contained in Regulation 53 of the Defence (Generalj Regutitioms 

1939. Later the company receiv^ compensation. This amount was^ hig.cer man 

the written down value. .A balantnng charge of £29,021 was made under secnon 17 
of the Income-tax .Act, 194.5 9 Geo. 6, C. 32) in an assessment 

clause 1 of Schedule D to the Income-tax Act, 1918. The company appea-^ 
against the balancing charge and succeeded. Section 17 (i) of the InTOme-mx 
.Act, 1945 (which in its purport resembled section 10 (2} (vii) of the 
tax .Act, 1922) ordained that a balancing charge or allowance shou...- be ..,-aae i. 


1 . tl 952) 2 bLI^J. 5?3 : AIA- 3 953 MaJ. 91. 

2. (3954) 5 S.T.C. 216: {3955) I MX.J.87. 


3. (J555) 6 S.T.C. 53. 

4. I-Jt. {3955) .^C. 


J] NEW INDIA SUGAR MILLS, LTD. V. COMMR. OF SALES TAX, BIHAR {HidayaluUah, J.).'66l 

-certain events occurred, one such event being “ (a) the machinery or plant is sold 
^vhethe^ still in xlsc dr hot.” The question was whether there was sucn a sale justify- 
ing a balancing charge. It was contended for tlie ^Revenue tliat the word ‘ sale ’ 
had a wider meaning than a contract and a conveyance of property and that in 
its legal meaning it did not involve a contract at all but just the transfer of the pro- 
perty in or ownership of something from A to B for a money price, whether voluntary 
or affected by operation of law or compulsory. Passages were cited from Benjamin 
on Sale (and Edition, page i), Halsbury’s Laws of England (and Edition, Vol. ai, 
page 5), Blackstonc’s Commentaries (19th Edition (1836), Vol. II, page 446), and 
Ghalmer’s Sale ofGoods (i ith Edition, page 161) to show that a bargain only show's 
a mutual assent but it is the transfer of property which is the actual sale. Analogy 
-of Lands Clauses Consolidation Act, 1845, Stamp Act and othet; Acts was invoked 
and later Finance Acts were also called in aid where such compulsory transactions 
%\'erc described as sale or purchase. The House of Lords by a majority of 4 to i 
overruled these contentions. It w'as held that the vesting of the wagons in the 
Transport Commission by operation of section 29 of the Transport Act and the 
payment of compensation in the shape of transport stock did not constitute a sale 
.and the analogy of compulsory acquisition of land did not apply, since the procedure 
there was entirely different. The word ‘ sale ’ in section 1 7 of the Income-tar Act 
1945, it was held, imported a consensual relation and the meaning of the section 
being plain, it w'as not possible to go to later Acts to construe the section. I shall 
quote a few passages i'rom the speeches to show how this conclusion was reached 
so as to be able to show how die same nasonin:: was u'cd in '■onnection w’itli the 
building contracts. 

Viscount Simonds pointed out that what w'as to bo construed -were the tiro 
words ‘is sold’ in section 17 (i) (a) of the Income-tax Act, 1945, 'hat there was noth- 
ing in the Act to give a specif colour or meaning to tlic words and that analogous 
transactions could not help to decide what should be the meaning. Agreeing wdth 
Singleton, L.J., where he said “ What would anyone accustomed to the use of the 
words ‘ sale ’ or ‘sold ’ ansivcr ?” It seems to me that everyone must say “ Hudsons 
did not sell ”, Viscount Simonds went on to say : 

“ \Vlien Bcnjamm said in tlie passage quoted by Singleton and Birkctt, L. JJ. from his well-known 
book On Sale 2nd cd, p. 1 , that “by the common law” a sale of personal property was usually termed a 
‘b.trgain andsalcof goods’ hewas by theuseof the word ‘ bargain’ perhaps unconsciously emphasizing 
that the consensual relation whicli the word * bargain’ imports is a nccessarj- clement in the concept. 
In this there is nothing new, the same principle is exhibited in Roman Law, for the opening words 
of Title 23 of the third book of the Institutes of Justinian “Dr Imp'.ionc ei rendition! " arc “emptiaet 

rendi to contrakitur simidalque dt pretia conrmeril sometimes the contract for sale 

is itself tlie sale, as so often in the sale of goods ; sometimes, and particularly in the sale of land, it is 
regarded as a part of tlie sale as, for c.\ample, when it is said by a modem writer that “ the first step in 
the sale of land is the contract for sale (see Cheshire, Modem Real Property, 7lh Ed., p. 63 1). But it is 
immaterial whether the contract is regarded as the sale itself, or as a part of it, or step in, the sale 
or as a prelude to the sale ; there is for the present purpose no substance in any such distinction. The 
core of it is tliat tlie consensual relation is connoted by the simple word 'sale'." 

Lord Reid also emphasised the consensual relation in ‘ sale ’ as its vital element 
and observed : — 

“ Sale, is, in my opinion, a nomen Juris, it is the name of a particular consensual contract. The 
law witli regard to sale of chattels or corporeal movables is now embodied in the Sale of Goods Act, ' 
1893. By section 1 (1 ) “ A contract of sale of goods is a contract whereby the seller transfers or agrees 
to transfer the property in goods to the buyer for monej’ consideration, called the price, ’’and by section 
1 (3) : “ IS’licrc under a contract of sale the property in the goods is transferred from the seller to the 
buyer the contract is called a sale ; but where the transfer of the property in the goods is to take place 
at a future time or subject to some condition thereafter to be fulfilled the contract is called an agreement 
toscll. ” .Asa contractofsalc, as distinct from an agreement to sell and unlike other contracts, opera- 
tes by itself and without delivery to transfer tlie property in the thing sold, the word “ sale ” connotes 
both a contract and a conveyance or transfer of property. ” 

Lord Reid agreed 

“ tliat ‘ sale ‘ is a trend trhieh has lecomi capable in cn cpprcpriale cc-Jext cf haring 0 meaning under 
than its ordinary end eerrert mearir^. But it is only permissible to give to a word some meaning 
other than its ordinary meaning if the context so requires.” 

Lord Tucker in agreeing observed ; 

“ 1 feel that the anssvers must be that the word is unambiguous and denotes a transfer of property 
in tlie chattel in question by oaeperson toanotherforapricein money as the result of a contract ex- 
press or implied. This is in substance the definition of “sale" given in the second edition of Benjamin 
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on Sale, but for present purposes it is sufficient to emphasize that natural assent is an essential element 
in the transaction. It is no doubt true that the contract or agreement to sell may precede the formal 
instrument or act of delivery under which the property passes,lbut to describe a transfer of property in 
a chattel which tate place without the consent of transferor and transferee as a sale would seem to me 
a misuse oflanguage. By express enactment or by necessary implication from the context any "word 
may be given a meaning different from or wider than that which it ordinarily bears, and this may apply 
to tile word “ sale ” where it appears in a context relating to the process of compulsory acquisition of 
land ” 

I do not find it necessary to quote from the minority view of Lord Morton of Henry- 
ton but he did point out that the word ‘ sale ’ for 100 years was bding used in con- 
nection with transactions by which the property of A had been transferred to B, 
on payment of compensation to the owner but without the consent of the owTicr and 
said of the questiqn posed by Singleton, L. J., that if it were put to ten persons un- 
connected with the company, five of them might say “ No, the wagons were taken 
over under the Transport Act” and the other five might say, “ Yes ” adding, possibly 
“ but it was a compulsory sale ” or “ because they had to do it.” 

I have paused long over this case but only because the line of reasoning of this 
case has been closely followed in Gannon Dunkerleys case^. The decision of the Court 
of Appeal, later approved by the House of Lords, had also influenced in a large 
measure the decision of the Madras High Court earlier in the same case. 

In Gannon Dunkerley's case^, Venkatarama Aiyar, J., posed the question thus : 

‘ ' The sole question for determination in this appeal is ^s'hether the pro^Tsions of the Madras General 
Sales Tax Act arc ultra vires, in so far as they seek to impose a tax on the supply of materials in execu- 
tion of -works contract, treating it as a sale of goods by the contractor and the ' answer to it must depend 
on the meaning to be given to the -words “ sale of goods ” in Entry 48 in List II of Schedule VII of 
the Government of India Act, 1935.” 

His Lordship accepted that building materials w'ere ‘ goods ’ in view of the defini- 
tion and narrowed the inquiry to whether there ^vas “ a sale of those materials 
within the meaning of that word in Entry 48 ”. The learned Judge then pointed 
out that in interpreting a Constitution a liberal spirit should inspire Courts and the 
widest amplitude must be given to the legislative entries and they should not be cut 
do^vn by resort to legislative practice and that subjects of taxation in particular 
should be taken in rerum nalura irrespective of previous la^vs on the subject. The 
learned Judge next asked the question in what sense the words ‘ sale of goods ’ 
were used, “ whether popular or legal, and what its connotation is cither in the one 
sense or the other.” After noticing meanings of “ sale ” as given by diverse authors, 
it was laid down that it meant transfer of property in a . thing from one person to 
another for a money price. It was next pointed out that in the popular sense a 
sale “ is said to take place when the bargain is settled between the parties, though 
property in the goods may not pass at that stage ” and the observations of Sankey, J. 
(later Viscoimt Sankey, L.C.) in 'A'(?w 7 c Reid & Co., Ltd. v C.I.R.,' that the word 
‘ sale ’ in the British Finance Act, 1918 should not be construed in the light of the 
Sale of Goods Act, 1893 but in a commercial and business sense, were rejected as 
obiter and opposed to tiie decisions of this Court in Poppatlal Shah’s case^ and Budk 
Prakash case*, where “ executory agreements” were not held to be sales ^vithin the 
Entry. It was observed—" 'We must accordingly hold that the expression ‘ sale 
of goods ’ in Entry' 48 carmot be construed in its popular sense and that it must be 
interpreted in its legal sense. INTiat its connotation in that sense is must now be 
ascertained. For a correct determination it is necessary to digress someivhat 
into tlie evolution of the law relating to sale of goods.” 

The learned Judge next referred to Roman Law of emptio venditio and pointed 
out that the consideration of sale could not be anything but oiJy money or something 
valuable and that it was so recorded in the Institutes of Justinian Title XXIII 
and that eniptio, venditio was a consensual contract. The learned Judge next referred 
to Benjamin on Sale and observed that according to that learned author to constitute 
a valid sale there m ust be a concurrence of the following elements, viz-, — 

1. (1954) 5 S.T.C. 216. - 4. (1954) S.C.J. 573: (1954) 2 ^LL.J. 124 z 

2. 12 Tax Case 545 . (1955) 1 S.C.R. 243. 

3. (1952) 2 M.L.J. 593 : A.I.R. 1953 Mad. 91. 
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“ (I) Parties comiJctent to contract ; (2) mutual assent ; (3) a thing , the absolute or general 
property in which is transferred from the seller to the the buyer : and (4) a price in money paid or 
•promised.” (Fi'* Sthcdn., p. 2). 

“ In 1893 the Sale of Goods Act, 56 & 57 Viet. c. 71 codified the law on the subject and section 1 
of the Act which embodied the rules of the common law runs as follows ; 

1. (1) — “ A contract of sale of goods is a contract whereby the seller transfers or agrees to- 
transfer the property in goods to the buyer for a money consideration, called the price. There may be 
a contract of sale between one part owner and another. 

(2) A contract of sale may be absolute or conditional. 

(3) \Vherc imder a contract of sale the property in the goods is transferred from the seller to 
the buyer the contract is called a sale ; but where the transfer of the property in the goods is to take 
place at a future time or subject to some condition thereafter to be fulfilled the contract is called an 
agreement to sell. 

(4) An agreement to sell becomes a sale when the time elapses or the conditions are fulfilled 
subject to which the property in the goods is to be transferred. ” 

It tvas then pointed out that in section 77 of the Indian Contract Act, 1872 “sale”^ 
was defined as “ the exchange of property for a price involving the transfer of owner- 
ship of the thing sold from seller to buyer.” It was tlien hdd that in view of the 
scheme of the Indian Contract Act sections 1-75 a bargain was an essential element 
and that even after the Indian Sale of Goods Act the position had not changed^ 
It was next pointed out that 

“Thus, if merely title to the goods passed but not as a result of any contract between the 
parties, express or implied, there is no sale. So also if the consideration for the transfer was not 
money but other valuable consideration, it may then be exchange or barter but not sale. And if 
under the contract of sale, title to the goods has not passed, then there is an agreement to sell and 
not a completed sale.” 

The State in the case urged four points to resist the conclusion that the words 
“ sale of goods ” in Entry 48 must be interpreted in the sense which they bear in 
the Indian Sale of Goods Act, 1930. These contentions were examined seriatim 
and rejected and it was concluded thus : 

" To sum up, the expression “sale of goods ” in Entry 48 is a nomen Juris, its essential ingredients- 
being an agreement to sell movables for a price and property passing therein pursuant to that agree- 
ment. In a building contract which is, as in thepresent case one entire and indivisible — and that is its 
norm, (here is no sale of goods, and it is not trithm the competence of the Provincial Legislature under 
Entry 48 to impose a tax on the supply of the materials used in such a contract treating it as a sale. ” 

In so far as building contracts tvere concerned two reasons why there could not be a 
sale of goods were mentioned. The first was that there was no agreement express 
or implied to sell ‘ goods.’ It tvas observed : ”■ 

“ We are concerned here with a building contract, and in the case of such a 

contract, the theory that it can be broken up into its component parts and as regards one of them it can 
be said that there is a sale must fail both on the grounds that there is no agreement to sell materials 
as such, and that property in them does not pass as movables.” 

The second reason was that the property in the building materials docs not 
p.ass in the materials regarded as ‘goods’ but as part of immovable property. It 
was observed ; — 

“ tSlien the work to be executed is, as in the present case, a house, the construction imbedded on 
the land becomes an accretion to it on the principle quisquid p!an!a!ur solo, solo cedit and it vests in the 
other party not as a result of the contract but as the owner of the land. " 

I shall refer to two other cases which were decided with Gannon DunkerUy's case'-. 
In Pandit Banarsi Das v. Slate of Madhya Pradesh-, it tvas observed at page 437 — 

“ It should be made clear, however, in accordance with what we have already stated, that the 
prohibition against imposition of tax is only in reject of contracts which arc single and indivisible and 
not of contracts which are a combination of distinct contracts for sate of materials and for work, and 
that nothing that we have said in this judgment shall barjfae Sales Tax .‘\uthoritics from deciding whe- 
ther a particular contract fills within one category orThe other and imposing a tax on the agree- 
ment of sale of materials, where the contract belongs to the latter category. ” 

In Srithanlal v. State of DelhP, from a composite transaction involving work 
and matcri.-Us, the materials tvcrc held liable to salcs-tax under a latv made by 

1. (1953) S.CJ. 695 t (1958) 2] M.L.J. (S.C.) 2. (1959) S.C.R. 427 (437). 

C6 : (1935) 2 An.W.R. (S.C.) 66. 3. (1938) S.aj. 899: (1959) S.CJl. -445. 
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Parliament for a Part d State. This was held to fall within the residuary poivers of 
Parliament without any specific reference to any particular entry' or entries in Legis-, 
Jative Lists. I shall now proceed , to discuss the facts of the present case in relation 
to the decisions on Entry 48 of List II, Seventh Schedule of the Government of 
India Act, 1935. 

Before considering the facts of tliis case in the light of the Sugar and Sugar 
Products Order, 1946, I shall summarise what I have said so far. Salcs-tax is a 
tax which may be laid on goods or services. It assumes numerous shapes and forms. 
It is a modern tax being the product of the First World War. The concept of ‘ sale’ 
is of course much older and even the English Sale of Goods Act, 1893 on which our 
o-i\n statute is based, W'as prior to the first imposition of tax in modem times. In 
India, the tax was first le\ded in 1 937 under la^\'s made under Entry No. 48 which read 
— “ Taxes on the sale of goods.” It was introduced as the main source of revenue 
to the Provinces under a scheme of Provincial Autonomy. Being a commodity' 
tax it came into competition with other commodity' taxes like excise but it was 
held that the entry comprised, vAolesale, dr retail and turnover taxes from the stage 
df manufacture or production to consumption. Later textual interpretation based 
on statutes relating to sale of goods .and books on the subject of sale, pointed out 
intrinsic limitations. One such limitation was that the term ‘ sale ’ was used in 
the limited sense it bears in that part of the law of contract which is now incorporated 
in the Sale of Goods Act. As a result of this fundamental consideration ‘ fortsard 
contracts ’ were held to be outside the scope of the Entry’. The sale, it was held, 
had to be a completed sale with passing of property before the tax could become 
payable. A further limitation -was pointed out in certain cases relating to building 
contracts in ^s’hich it was held that though property in materials passed, it did so 
■without an agreement, express or implied, in that behalf, and only' when the materials 
-ceased to be goods and became immovable property’, It ^\’as held that the supre- 
macy of the Provincial Legislatures did not extend to levy’ing a tax on sales in these 
circmnstances by modifying the definition of sale. It was howes'er held that if 
the parties agreed to divide a works contract into labour plus materials, the tax 
might be leviable. It was also held that a tax on -building materials v. as lex’iablc 
"by the Legislature having power to levy a tax not expressly mentioned. It was, 
however, held that if the taxing Province had the goods at the time of the contract 
or there was other substantial connection with the contract by reason of some cle- 
ment having taken place there, the Legislature could validly make a law ss-hich 
treated”the whole transaction as having taken place in the Province. 

The argument in this case is that the tax can only be placed upon a transac- 
tion of sale w’hich is the result of mutual assent bettveen the buyer and seller and 
observations in Gannon DankerUys case,^ where stress is laid upon the consensual 
aspect of ‘ sale are relied upon. It is true that consent makes a contract of sale 
because sale is one of the four consensual contracts recognised from early times. 

■“ Consensu Jiuni obligationes in emplionibus remKiionibus ” and “ Ideo aulem istis modis 
consensu dicimus obligationes contrahi ”, But consent may be express or implied and 
it cannot be said that unless the offer and acceptance are there in an elementary 
form there can be no taxable sale. The observations in Gannon Dankerlejs case 
were, made in comiection with materials utilised in the construction of buildings, 
roads, bridges, etc. It was there pointed out that there must at least be an 
ment between the parties, express or implied, in respect of some ‘ goods ’ as ‘ goods 
and the levy of the tax on building materials was struck down because “ there is no 
.agreement to sell materials as such, and that property in them does not pass as 
movables.” 

The commodity' with which we arc concerned is sugar and it is delivered ^ 
•Sugar. Thus one part of the reasoning from Gannon Dunkerley' s case^ which rcsteo 
■on the passii^ of property in building materials as a part of realty docs not apply . 
-It is also quite clear that the tax is being demanded after the sugar has changed 
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hands or expressing it in legal phrase when property' in it has passed.' Tt is argued 
that by reason of the Control Order there was no bargaining. It is pointed out 
that the control of sugar operated to fix ex-factory price, to determine who should 
be the supplier and who should receive the supply, to fix the quantity, quality 
and the time of delivery. The question which we are deciding is not a question 
arising under the Sale of Goods Act but under a taxing entry' in a Constitution. 
The entry described a source of revenue to the Provinces. The Provincial Legisla- 
ture made its laws taxing sales of commodities like sugar. In a period of emergency 
the Federal Government imposed certain controls to regulate prices and supplies. 
This control involved a permit sj-stem under which every Province had to indent 
its requirements to the Controller and every sugar mill had to inform the Controller 
of the existing and future stocks. What the Controller did was to permit a parti- 
cular mill to supply sugar of a stated quality and quantity to a named Province. 
The mill then had to send the sugar on pain of prosecution and forfeiture and receive 
price according to the fixed rates. Bargaining, it is said, was not possible but bar-' 
gaining in the sense of offer and acceptance may be express or implied. That 
.after the permit ^vas obtained the t^s•o parties agreed to ' sell and purchase ’ sugar 
.admits of no doubt. 

I shall now analyse the whole transaction and see how the element of compul- 
sion and control affect the existence of a sale. First there is the ffxation of price 
by the Controller. Gan it be said that there is no sale because the price is fixed 
hy a third person and not by the buyer and seller ? TTiis is the old controversy 
betsveen Labco and Proculus that if price is fixed by a third person a contract of 
sale results or not. Labeo %vith whom Cassius agreed, held that there wzs not, 
while Proculus tvas of the contrary opinion : 

” Pre ti'jn cxien (trbrr. tist tiibd. A'cn clioqta: si ila ir.ter ras ccKrmrit. Ut guerdi TiCita rpn cult- 
Ticsitrit, tail sit enpta, Labes rsgait ullcn urn kx regotitsr. habere, axis oplr.icn’n Ccsshs prebai. Ofilias 
et eart enpticaen et t:er.dilixrai ; aihis cpinitxem Preadas secatas est. ” 

(Geias III, 140) 

This svas solved by Justinian holding that there was ; 

■" Sfd rjosira iedsh its hoc canslitait. ” 

{,Inst. Ill, 23, 1). 

I do not think the modem law is any different. So long as the parties trade 
■under controls at fixed price and accept these as any other law of the r^m because 
they must, the contract is at the fixed price both sides having or deemed to have 
agreed to such a price. Consent under the law of contract need not be c.xpress, 
it can be implied. There arc cases in which a sale tahes place by the operation 
of law rather than by mutual agreement express or implied. See Benjamin on Sale 
{8th Edn., p. 01). The present is just another e.xamplc of an implied contract 
with an implied offer and implied acceptance by the parties. What I have said 
about price applies also to quantity and quality. The Entry in No. 48 of List II, 
Seventh Schedule dealt with sale of goods in all its forms. We have seen above 
how numerous arc these forms. The entry was expressed in six simple words 
but was meant to include a power to tax sale of goods in all its forms. It was not 
meant to operate only in those cleracntarj' cases ts-hcrc tlicre is an offer by A and 
an acceptance by B vvith the price as consideration. The concept of taxes on sale 
of goods is more complicated and the relations of people do not al%va\'s take clc- 
mcntaiy forms. IVhcn the Province after receiving the permit telegraphed ins- 
tructions to despatch sugar and the mill despatched it, a contract emerged and 
consent must be implied on both sides though not expressed antecedently to the 
permit. The indent of the Province was the offer to purchase sugar of such and 
such quality' and quantity. The mills by quoting their stocks offered to sell sugar. 
The Controller brought the seller and purchaser together and gave them his per- 
mission with respect to a particular quantity and qu.alitj*. There v,-as thus an im- 
plied contract of sale in the \s'ords of the Digest (XLI, I, IX, 4) : 

“ ad fiJr-3 srtirTj-sr: rsgdima: cdrxdstrcda e de—Jrs pjeerdsic faerit, itgze er hia regetiis ter: rr-c“- 

fxi: tax caipie-Jis. ” 
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■ No doubt, there is compulsion in both selling and buying, perhaps more for 
the mills than for the Provinces. But a compelled sale is nevertheless a sale as 
was held by the House of Lords in J\''ew Castle Breweries v. Inland Revenue CornmissionerK 
The case in Kirkness v. John Hudson & Co., Ltd.®, was different because the section 
there interpreted required a ‘sale’ and there was no sale express or implied when 
the wagons were taken away and compensation was paid in the shape of transport 
stock. There a sale in its ordinary form was obviously meant though it was 
recognised that ‘ sale ’ in other context has other meanings. ■ 

It was argued that there must be mutuality'. That one party must be free to 
offer and must offer and the other side must be free to accept and must accept the 
offer before a sale can be said to arise. But sales often take place without volition 
of a party. A sick man is given medicines under the orders of his doctor and pai'S 
for them to the chemist with tax on the price. He does not even know the names 
of the medicines. Did he make an offer to the chemist from his sick bed ? The 
affairs of the w'orld are very complicated and sales are not always in their elemen- 
tary forms. Due to short supply or maldistribution of goods, controls have to be 
imposed. There are permits, price controls, rationing and shops which are licensed. 
Can it be said that there is no sale because mutuality is lost on one account or another? 
It was not said in the Tata Iron and Steel case®, which was a case of control, that there 
was no sale. The entry should be interpreted in a liberal spirit and not cut down 
by narrow technical considerations. The entry in other words should not be shorn 
of aU its content to leave a mere husk of Legislative power. For the purposes of 
legislation such as on sales tax it is only necessary to see whether there is s sale express 
or implied. Such a sale was not found in “ forward ” contracts and in respect 
of materiab used in building contracts. But the same caimot be said of all situations. 

I for one would not cmtail the entry any further. The entry has its meaning and 
within its meaning there is a plenary power. If a sale express or implied is found 
to exist then the tax must follow. I am of the opinion that in these transactions 
there was a sale of sugar for a price and the tax was payable. I would, therefore, 
dismiss these appeals with costs. 

The Court made the foUotving 

Order Having regard to the judgment of the majority, all these appeals 
(Nos. 237 and 633 to 636 of 1961) would be allowed ^^'ith costs — one hearing 
fee. 

V.S. Appeal allowed. 

THE SUPREME COURT OF INDIA. 
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of piercing the veil of Corporation — If can be invoked on the ground that fundamental rights of shareholders ore 
infringed — Finding of Sales Tax Officers in regard to character of impugned sale transertions [that they ere intta- 
States)— Decision if can be attacked ty a petition under Article 32 as contravening fundamental rights. 

Compares Act [VII of 1913) — Company registered under — Xot a citizen entitled to fandomenJa! rights fern 
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Brondl y stated, where fraud is intended to be prevented, or trading with the enemy is sought to be 
defeated,’the veil of a Corporation is lifted by judicial decisions and the shareholders are held to be 
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tution of Into f mhe Court cannot lift the veil of the petitioners and say 

sales vtoch did not Ml^to ^ido 286 ai the 32. \Stot the Corporati 


13 to — .- - . Artirir 19 are truaranteed. 11 tne i>csisiai.uic ...... ...- 

<jaly citizens to '•*otn the n^ts t“to the^rporations it would not be difficult for it to 

benkt of Article 19 be of “citizen” prescribed b>- the Citizen- 

c u A ' ' ~rt the case of SlcU Trcdir^ Ccrpcraiion of Indie, Ltd. v. C.T.O. erd cthiTs, 

members thereof. ^Article 19 fll (c) ) cannot be counled with the 

The fundamental nght to fo™ 19 as iontiasted with certain other 

fimdamcntal right to °^.,^5l'iSr^tces right to citizens as such, and associations cannot lay 

Articles lihe Articles 26, 29 JO gu^ th-t Article solely on the basis of their being an aggre- 
clarm to the fundamental rights S^lXt of the dt^ composing the body. Once a company 
gation of citizens, tot is to >'> SSon b>^he%aid compimy or corporate 

to business of individual dtirens. 

S!^%SV& a'.'SilSd.. If ~ “■> 

dtizen whik v,puld justifV’ recourse to Arude 32 . ^ ^ , 

" Petitions under Article 32 of the Constitution of India for enforcement of Funda- 

mental _ c»r,;r,r Advocate. (J B Dadaclumji, O. C. Mathur and Rasinder 

^Tnos. 112 and 113 of l961 and 79 to 80 of 1962. 

^ ^ . 1 j c»r,:r,r Advocate (D P. Sinsh, M. K. Banwmurthi, R. K.Garg 

“f M/i «f'« 

ISLoadrats taW-P. Nos. m o-K* of 1961. 

^ ^ A.t4:f:.vn^i «to 1 iritor-Generalof India and JV. 5. F/hdrc, Senior 

Adv^^ iln. mtbar, Advoiite,^'iththem), for Respondents in W.P. Nos. 79 
an d 80 of 1962. 1 T ry r\ J T 

ftr W.P. No. 204 of 1961. 

The Judgment of the Court -was delivered by 

c- ' j ....di'cr rj— These WritPetitions have been placed for hearing before 
■ raise a common question of latv in regard to the validity 

f^ciales tax which has been made aeainst the respective petitioners by 
for different areas. The facts in respect of ^chone of the ^V^t 
^e_SJes fo- vi-hich the demand is made are aho 

rSrr?he p'attem'of contentions is unifonn and the arguments urged in each 
emctlv the same. Broadly stated, the case for the petitioners is 
that the appropriate authorities purporting to act under the different Sales Tax Acts 



668 


. THE SUPREME COURT JOURNAL. • 


[1964- 


are attempting to recover from the petitioners sales tax in respect of transactions to 
which the petitioners were parties, thou^ the said transactions are not taxable 
under Article 286 of the Constitution. Article 286 (I) (a) provides that no law of 
a State shall impose...or authorise the imposition of, a tax on the sale or purchase of 
goods where such sde or purchase takes place outside the State ; and the argument 
is that the sales in question are all sales which took place outside the State and as 
such, are entitled to the protection of Article 286 (1) (c). The Authorities under the- 
respective Sales Tax Acts have rej’ected the petitioners’ contention that the transactions 
in question are inter-State sales and have held that Article 286(1) (c) is not applicable- 
to them. A sirnilar finding has been recorded against the petitioners under Article 
286 (2). The petitioners’ grievance is that by coming to this erroneous conclusion, a 
tax is being levied against them in respect of transactions protected by Article 286(1)* 
(c) and that constitutes a breach of their fundamental rights under Article 31 (1). . 
It is this alleged infringement of their fundamental rights that they seek to bring 
before this Court under Article 32 (1). It has been urged on their behalf that the 
right to move this Court under Article 32 (1) is itself a fundamental right, and so, 
under Article 32 (2) an appropriate order should be passed setting asicTe the direc- 
tions issued by the Sales Tax Authorities calling upon the petitioners either to paj”" 
the sales-tax, or to comply with other directions issued by them in that behalf. 

For dealing with the points raised by these Writ Petitions, it is not necessarj' 
to set out the facts in respect of each one of them. For convenience we will refer 
to the facts set out by the Tata Engineering and Locomotive Co., Ltd., the petitioner 
in W.Ps. Nos. 112 and 113 of 1961. The petitioner is a companj’ registered under 
the Indian Companies Act, 1913, and carries on the business of manufacturing, 
infer alia, Diesel truck and bus chassis and the spare parts and accessories thereoT 
at Jamshedpur in the State of Bihar. The company sells these products to dealers. 
State Transport Organisations and others doing business in varipus States of India. 
The registered office of the petitioner is in Bombay, In order to promote its- 
trade throughout the country', the petitioner has entered into Dealership Agree- 
ments with different persons. The modus adopted by the petitioner in carrying 
on its business in different parts of India is to sell its products to the dealers by virtue 
of the relevant prorisions of the Dealership Agreements. Accordingly, the petitioner 
distributes and sells its vehicles to dealers, -State Transport Organisations and con- 
sumers in the maimer set out in the petition. The petitioner contends that the 
sales in r^ect of which the present petitions have been filed were effected in the 
course of inter-State trade and as such, were not liable to be taxed under the rele- 
vant provisions of the Sales Tax Act. The Sales Tax Officer, on the other hand, 
has held that the sales had taken place within the State of Bihar and were intra-State: 
sales and as such, were liable to assessment under the Bihar Sales Tax Act. In 
accordance with this conclusion, further steps are threatened against the petitioner 
in the^ matter of recovery of the sales tax c^culated by the appropriate authorities. 
The petitioner is a company and a majority of its shareholders are Indian citizens, 
two of whom have joined the present petitions. 

The petitioners in W.Ps. Nos. 79 and 80 of 1962 are the Automobile Pro- 
ducts of India, Ltd., and another. The majority of the shareholders of this com- 
pany are also citizens of India and one of them has joined the petitions. 

Writ Petitions Nos. 202-204 of 1961 have been filed by* the State Trading Cor- 
poration of India, Ltd. The shareholders of this Corporation are the President of 
India, and rivo Additional Secretaries, Ministty' of Commerce and Industry’, Govern- 
ment of India ; one of these Secretaries has joined the petitions. It may incidentally 
be stated at this stage that these Writ Petitions were heard by a Special Bench of this 
Court on tire 26th July, 1963, in order to determine tire constitutional question as 
to whether the State Trading Corporation, Ltd., can claim to be a citizen within the 
meaning of Article 19 of the Constitution. The majority decision rendered in these 
Writ Petitions on the preliminary issue referred to the Special Bernh was that the peti- 
tioner as a State Trading Corporation is notn citizen under Article 19. and so, could 
not claim the protection of the fundamental rights guaranteed by the said Article 
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tearing of the Writ Petitions would reach the stage of considering the merits of their 
pleas that the sales which are sought to be taxed fall under Article 286 (1) (a) of the 
Constitution. If the respondents succeed in either of the two preliminary objections 
raised by them, the Writ Petitions would fail and there w'ould be no occasion to con- 
sider the merits of the pleas raised by them. Since we have come to the conclusion 
that the second preliminary objection raised by the respondents must be upheld, we 
do not propose to pronounce any decision on the first preliminary’ objection. However, 
as the point covered by the said objection has been elaborately argued before us, 
we would prefer to indicate briefly the broad arguments urged by both the parties 
in that behalf. 

The controversy between the parties as to the scope and effect of the provisions 
■contained in Article 32 on which the vaUdity of the first preliminary objection rests, 
substantially centers round the question as to what is the effect of the decision of 
this Court in Smt. Ujjam BaVs Case The petitioners argue that though the majority 
view in that case was that the Writ Petition filed by Ujjam Bai was incompetent, 
it would appear that the reasons given in most of the judgments support the peti- 
tioners’ case that where the fundamental rights of a citizen are contravened, may be 
by a quasi-judicial order, in pursuance of which a tax is attempted to be recovered 
from a citizen, the erroneous conclusion in regard to the nature of the transaction 
must be held to contravene the fundamental rights of the citizens and as such, would 
justify the petitioners in moving this Court under Article 32. 

On the other hand, the respondents urge that the effect of the decision in Ujjam 
Bai’s Case\ plainly tends to show that if a quasi-judicial decision has deter- 
mined a matter in regard to the taxability of a given transaction, there can be no 
•question about the breach of fundamental rights which would justify an application 
under Article 32. The argument is that the intervention of quasi-judicial order 
■changes the complexion of the dispute between the parties, and in cases of that charac- 
ter, the only remedy available to an ag^eved citizen is to take recourse to the appeals 
and other proceedings prescribed by the taxing statute in question. Article 32 is 
not intended to confer appellate jurisdiction on this Court so as to review or examine 
the propriety of quasi-judicial orders passed by appropriate authorities purporting 
to exercise their powers and jurisdictions imder the several taxing statutes. It may 
be that after exhausting the remedies by way of appeak and revisions prescribed 
by the statute, the party may come to this Court under Article 136, but Article 32 
is inapplicable in such cases. 

In Ujjam BaVs Case\ the first issue which was referred to the Special Bench 
was whether an order of assessment made by an authority under a taxing statute 
which is infra vires is open to challenge as repugnant to Article 19 (I) (g), on the 
sole ground that it was based on a misconstruction of a provision of the Act or of 
a notification issued thereunder ; and the second question was, can the validity 
of such an order be questioned in a petition under Article 32 of the Constitution? 
The majority view expressed in this case w’as against the petitioner. S. K. Das, J., 
who delivered the mainjudgment on behalf of the majority view observed that where 
n quasi-judicial authority makes an order in the undoubted exercise of its jurisdiction 
in pursuance of a provision of law which is infra vires, an error of law or fact commit- 
ted by that authority cannot be impeached otherwi^ than on appeal, unless the 
erroneous determination relates to a matter on which the jurisdiction of that body 
depends ; and so, he held that if the impugned order of assessment is made by an 
authority under a valid taxing statute in the undoubted exercise of its jurisdiction, 
it caimot be challenged under Article 32 on the sole ground that it is passed on a 
misconstruction of a provision of the Act or of a notification issued thereunder. 

Subba Rao, J., on the other hand, took the view that Article 32 confers \vide 
jurisdiction on this Court to enforce the fundamental rights, and he held that itis thc 
duty of this Court to entertain a ^V^itPetition wherever a fundamental right of a citizen 
is alleged to have been contravened, irrespective of whether the question raised 
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Court under Article 32. Mr. PallcMvala has emphasised the fact that whereas Das, J. 
expressly held that the view taken in Kailasli Nath v. State of was not right, 
he approved of the other decisions which were cited at the Bar and exhaustively 
discussed on the ground that those decisions “ fall under the category in which an 
executive authority acts without authority of law, or a quasi-judicial authority acts 
in transgression of a constitutional prohibition and without jurisdiction”, (p. 842). 
These decisions^are : Thakur Amar Singhji v. State of Rajasthan-, Mjs. Mohanlal 
Hargovind Das v. The State of Madhya Trade h^ ; Y. Mahoob Sheriff v. Mysore 
State Transport Authority'^ ; J. V. Gokar & Co. {Prirate), Ltd. v. The Assistant 
Collector of Sales Ta.x (Jn^ectioii)^ and Universal Imports Agency v. Chief Controller 
of Imports aitd Exports^. To the same effect is the observation made by Kapur, J., 
when the learned Judge stated that in the case of Mjs. Mohanlal Hargovind Das^, 
the dispute did not turn upon a misconstruction of any statute by any quasi-judicial 
authority, but that was a case in which the very transaction was outside the taxing 
powers of the State and any action taken by the taxing authorities was one without 
authority of law. 

In support of the same ar^ment, both Mr. Pathak and Mr. Palkhivala strongly 
relied upon the two subsequent decisions of this Court where Writ Petitions filed 
imder Article 32 were entertained on grounds somewhat similar to those on which 
the present Writ Petitions are founded. The State Trading Corporation of India, Ltd. 
and another v. The State of Mysore and another' and The' State-Trading Corporation 
of India Ltd., and others v. The State of Mysore and another^. 

Basing himself on these decision, Mr, Pathak has argued that the question 
as to whether a particular transaction of sale attracts the protection of Article 286 (I) 
(fl) is a collateral fact the decision of which confers jurisdiction on the Sales Ta.x 
Officer ; and he contends that the decision of the Sales Tax Officer, who is a Tri- 
bunal of limited jurisdiction, on a collateral jurisdictional point can always be challen- 
ged under Article 32 of the Constitution if the said decision impinges upon the 
citizen’s right protected by Article 286 1.1) (a). 

Mr, Palkhivala urged the, argument of jurisdiction in a slightly different way. 
He contended that the concept of jurisdiction on which he relied was not based on 
the view that jurisdiction means authority to decide. According to him the concept 
of jurisdiction was of a different category and was of a vital character when consti- 
tutional limitations or prohibitions were involved in the decision of any case brought 
before a Sales Tax Officer. - 

On the other hand, Mr. Setalvad has urged that the Sales Tax Officer is not a 
Tribunal of limited jurisdiction and the charging sections of the respective Sales Tax 
Acts leave it to the Sales Tax Officer and the hierarchy of officers contemplated by 
them to decide the question about the taxability of any given transaction and impose 
a tax on it in accordance with the provisions of the Acts. Where 'a tribunal is entitled 
to deal with transactions which fall under the charging sections of the statute, it 
would be erroneous to contend that the decision of the Tribunal on the said ques- 
tion about the taxability of the transaction is the decision on a collateral jurisdictional 
fact. If the said argiment is accepted, logically, it may mean that all questions 
the decision of which inevitably precedes the imposition of the tax, would be colla- 
teral jurisdictional facts; and that clearly cannot be the effect of the charging sections 
of the different Acts. 

In regard to the point of constitutional limitations and prohibitions raised by 
Mr. Palkhivala, Mr. Setalvad contends that if the provisions of Article 285 (I) (ff) 
makes the decision of the Sales Tax Officer on the character of the sale transaction 
one of jurisdiction, then it is difficult to see why his^ecision on other points should 


1. (1957)8 S.T.C 358 : A.I.R. 1957 S.C 790. 5. (I960) S.CJ. 671 ; (1960) 2 S.C.R. 852. 
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3. (1955) 2 S.CR. 506. 7. 14 S.T.C. 188. 
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also not partake of the same jhataetg. ‘S'n^°shid toS ft?provisions 

that the provisions of A^icle 28^ ( ) f L .*ejj having regard to the fact that we have 
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of lifting of tke veil postulates the existence of dualism between the corporation or 
companj' on the one hand and its members or shareholders on the other. So, 
it is no good emphasising that technical aspect of the matter in dealing with the ques- 
tion as to whether the veil should be lifted or not. In support of his plea, he has 
invited our attention to the decision of the Privy Council in the English caid Scottish 
Joint Co-operative Wholesale Society, Ltd.v. Commissioner of Agricultural Income-tax, 
Assam'^, as well as the decision of the House of Lords in Daimler Company, Ltd. /. 
Continental Tyre and Rubber Company {Great Britain), Ltd.^ 

It is unnecessary to refer to the facts in these two cases and the principles enun- 
ciated by them, because it is not disputed by the respondents tliat some exceptions 
have been recognised to the rule that a corporation or a company has a juristic 
or legal separate entity. The doctrine of the lifting of the veil has been applied 
in the words of Palmer in five categories of cases : where companies are in the 
relationship of holding and subsidiary (or sub-subsidiar>') companies ; where a 
shareholder has lost the privilege of limited liability and has become directly liable 
to certain creditors of the company on the ground that, with his hnowledge, the 
company continued to carry on business six months after the number of its members 
was reduced below the legal minimum ; in certain matters pertaining to the law of 
taxes, death duties and stamps, particularly where the question of the “ controlling 
interest ” is in issue ; in the law relating to exchange control ; and in the law relat- 
ing to trading with the enemy where the test of control is adopted.® In some of 
these cases, judicial cecisicns have no dcubl lifted the veil and considered the sub- 
stance of the matter. 

Gower has similarly summarised this position with the obser\’ation that in a 
number of important respects, the Legislature has rent the veil wor’cn by the Salomon 
Case*. Particularly is this so, says Gower, in the sphere of taxation and in the 
steps which have been taken towards the recognition of enterprise-entity rather than 
cotyorate-entity. It is significant, however, that according to Gower, the Courts 
have only construed statutes as “ cracking open the corporate shell ” when compelled 
to do so by the clear words of the statute ; indeed they Have gone out of their way 
to avoid this construction whenever possible. Thus, at present, the judicial approach 
in cracking open the corporate shell is somewhat cautious and circumspect. It 
is only where the legislative provision justifies the adoption of such a course that 
the veil has been lilted. In exceptional cases where Courts have felt “ themselves 
able to ignore the corporate entity and to treat the individual shareholder as liable 
for its acts”®, the same course has been adopted. Summarising his conclusions, 
Gower has classified seven categories of cases where the veil of a corporate body 
has been lifted. But it would not be possible to evolve a rational, consistent and 
inflexible principle which can be invoked in determining the question as to whether 
the veil of the corporation should be lifted or not. B oadly stated, where fraud is 
intended to be prevented, or trading with an enemy is sought to be defeated, the 
veil of a corporation is lifted by judicial decisions and the shareholders are licld to 
be the persons wno actually work for the corporation. 

That being the position with regard to the doctrine of the veil a corporation 
and the principle that the said veil can be lifted in some cases, tnu question which 
arises for our decision is ; can welift the veil of the petitioner and say that it is the 
shareholders who are really moving the Court under Article 32, and so, the existence 
of the legal and juristic separate entity of the petitioners as a corporation or as a 
company should not make the petitions filed by them under Article 32 incompetent? 
We do not think we can answer this question in the affinnativc. No doubt, the 
complaint made by the petitioners is that their fundamental rights arc 'infringed 
and It is a truism to say that this Court as the guardian of the fundamental rights _ of 
the citizens will always attempt to safeguard the said fundamental rights ; but having 
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regard to the decision of this Court in T7ie State Tradirn' Corporation of India, Ltd. 
we do not see how we can legitimately entertainthe petitioners* plea in the present 
petitions, because if their plea was upheld, it would really mean that what the cor- 
porations or the companies cannot achieve directly, can be achieved by them in- 
directly by relying upon the doctrine of lifting the veil. If the corporations and 
companies are not cit'zens, it means that the Const’tution intended that they should 
not get the benefit of Article 19. It is no doubt suggested by the petitioners that 
though Article 19 is confined to c't'zens, the Constitution-makers may h ve thought 
that in dealing with the cla-'ms of corporations to invoke the provisions of Article l9. 
Courts v.’ould act upon the doctrine of I'Tting the veil and would not treat the 
attempts of the corporatior.s in that behalf as failing outside Art'cle 19. We do not 
think this argument is well-founded. The effect of confining Art'cIc 19 to citizens 
as distingu'shed frem persons to whom other Art'cles 1 ke 14 apgly. clearly must be 
that it is only cit'zens to whom the rights under Art'cIc 19 are guaranteed. If the 
Legislature intends that the benefit of Art'cle 19 should be made available to the 
corporations, it would not be d fncult for it to adopt a proper measure in that behalf 
by enlarging the definition of ‘ c't zen ’ prescribed by the Cit'zenship Act passed by 
the Parliament by virtue of the powers conferred on it by Art'cles 10 and 11. On 
the other hand, the fact that the Parliament has not chosen to make any such provision 
indicates that it was not the intention of the Parliament to treat corporations as 
citizens. Therefore, it seems to us that in view of the decision of this Court in the 
case of The State Trading Corporation of India LtdK the petitioners cannot be heard 
to sa} that their shareholders should be allowed to file the present petitions on the 
ground that, in substance, the corporations and companies are nothing more than 
associations of shareholders and members thereof. In our opinion, therefore, the 
argument that in the present petition we would be justified in lifting the veil cannot 
be sustained. 

Mr. Palkhivala sought to draw a distinction between the right of a citizen to 
carry on trade or business which is contemplated by Article 19(1) (g) from his right 
to form associations or unions contemplated by Article 19 (_1) (c). He argued that 
Article 19 (1) (c) enables the citizens to choose their instruments or agents for carrying 
on the business which it is their fundamental right to carry on. If citizens decide 
to set up a corporation or a company as their agent for the purpose of carrying on 
trade or business, that is a right which is guaranteed to them under Article 19 (1) 
(c). Basing h'mself on this distinction between the two rights guaranteed by Article 
19 (1) (g) and (c) respectively, Mr. Palkhivala somewhat ingeniously contended that 
we should not hesitate to lift the veil, because by looking at the substance of the 
matter, we would really be giv ng effect to the two fundamental rights guaranteed by 
Article 19 (1). We are not impressed by this argument either. The fundamental 
right to form an association cannot in this manner be coupled with the fundamental 
riglit to carrj’ on any trade or business. As has been held by this Court in Al! India 
Bank Employees' Association v. National Industrial Tribunal and others-, the argument 
which is thus attractively presented before us overlooks the fact that Article 19 as 
contrasted with certain other Articles like Articles 26, 29 and 30 guarantees rights to 
the citizens as such, and associations cannot lay claim to the fundaraentar rights 
guaranteed by that Article solely on the basis of their being an aggregation of citizens, 
that is to say. the right of the citizens composing the body. The respective rights 
cuaranteed by Article 19(1) cannot be comb.ned as suggested by Mr. PaLkliivala, but 
must be asserted each in its o\%-n way and within its own I'm.ts ; the sweep of the 
several rights is no doubt, wide, but the combination of any of those two rights 
would not justify a claim such as is made by Mr. Palldiivala in the present petitions. 
•As soon as citizens form a company, the right guaranteed to thorn by Article 19(1) 
(e) has been exercised and no restraint has been placed on that right and no infringe- 
ment of that right is made. Once a company or a corporation is formed, the business 
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which is carried on by the said company or corporation is the business of the com- 
pany or corporation and is not the business of the citizens who get the company 
or corporation, formed or incorporated, and the ri^ts of the incorporated body 
must be j'udged on that footing and cannot be judged on the assumption that they 
are the rights attributable to the business of individual citizens. Therefore, we are 
satisfied that the argument based on the distinctionbeiween the two rights guaranteed' 
by Article 19 (1) (c) and (g) and the effect of their combination cannot take the peti- 
tioners’ case very far when they seek to invoke the doctrine that the veil of the cor- 
poration should be lifted. That is why we have come to the conclusion that the peti- 
tions filed by the petitioners are incompetent under Article 32, even though in each 
of these petitions one or two of the shareholders of the petitioning companies or 
corporation have joined. 

The result is,-the second prehmiii^' objection raised by the respondents is 
upheld and the Writ Petitions are dismissed as being incompetent rmder Article 32 
of the Constitution. There would be no order as to costs. 

K.S. Petitions dismissed. 

THE SUPREME COURT OF INDIA. 

Present ; — P. B. Gaiendragadkar, Chief Justice, K. N. Wanchoo, J. C. Shah, 
N. Rajagopala AyyNGAR and S. M. Sikri, JJ. 

K. Joseph Augusthi and others , . Appellants.*’ 

T. 

M. A. Narayanan . . Respondents. 

Banking Companies Act (X of 1949), section 45-Cr — Constitutional taliditj — Jf ccntracenes Asticle 20 (3) 
of the Constitution of India — Section 45-<? ( 1 ) emd (2), prociso — Construction and scope — “ Acts or cmissierj ” — 

If to befraudulerJ or criminal — Scope of inquiiy to be held before making order for public examination of 
director or auditor. 

Constitution of India (1950), .Article 20_ (3) — .Applicability— EsserJtcls — “ Accused of cry ojperue ” . 

Section 45-G of the BanUng Companies Act, 1949, is not unconstitutional on the ground that it 
contravenes the fundamental right guaranteed by Article 20 (3) of the Constitution. The main object t 
of Article 20 (3) is to give protection to an accused person not to be compelled to incriminate himself ; 
that is in consonance \riih the basic principle of criminal law that an accused person is entitled to rely 
on the presumption of innocence in his favour and cannot be compelled to ssvear against himself. A 
person examined publicly under section 45-G of the Banking Companies Act may , in some cases, be 
a witness against himself, but unless it is shosvn that a person ordered to be examined publicly under 
section 45-G, is, before, or at the time when the order is made, an accused person, Articie 20 (3) of the 
Constitution still not apply. 

A person against whom an order for public examination is made by the High Court under section 
45-G of the Baiting Companies Act is not one who has been accused of any olTcnce. 

The accusation ofanyoffhecc is an essential condition precedent for the application of the principle 
prescribed by Article 20 (3) of the Constitution and since that essential conition is lacking in cases 
covered by section 45-G, it cannot be held that section 45-G is invalid as contravening Article 20 (3). 

Baja Rarcycnan Lcl Bensi Lai v. Marusek Phiroz Slistry, A.I.R. 1961 S.C. 29 relied on. 

The scheme of section 45-G of the Banking Companies Act is first to decide vihethex prinu: facie 
there is a case for the public examination of a person ; in deciding that question an opportunity hM 
to be given to the person concerned, if it is decided to hold a pubhc examination of that penon and 
then to hold that examination. 

The section does not require that the “ acts or omissions ” against the pcrson conccmed shtmld 
be fraudulent. In order to attract section 45-G (1), all that is required is that his acts or omissuCT 
must have led to any loss to the Banking Company. The acts or omissions need not be necessaray 
criminal but may be commercially unsound or unsvise. The words “ acts or omissions ” m rectron 
45-G should be construed narrowly or in a restricted sense. 

The proviso to section 45-G (2) which requires that the person to be publicly examined ^ 
given an opportunitj' to show cause against a public examination does no! mean that the 
be fully examined by gis-ing him an opportunity to shosv that the facts alleged in the report of the Omcral 
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Liquidator are untrue. "VViiat the Court has to do is only to consider the report made by the b’quidator 
and decide whether it can reasonably entertain the opinion that any person who has taken part in the 
promotion or formation or conduct of the Banking Company shotdd be publicly examined. It is a 
preliminary stage of the enquiry and the point which the Court has to consider is whether, primafasie 
a case has been made out to hold a public examination of the person concerned. 

Appeals aaa'nst the dicision of the Kerala High Court di'ect'ug the public 
etami' ation of the Managirg Director ar.d two other Directors of the Palai Central 
Bank. Limited urder section 45-G (2) of the Bank-rg Companies Act (X of 1949). 

V. A. Seyid Muhammad, Advocate, for Appellant (In. C.A. No. 254 of 1963) 

/. B. Dadachanji, O. C. Mathur and Ravmder Narain, Advocates {Mfs. J. B. 
DaJacIumji & Co., for Appellants (In C.A. Nos. 255 and 256 of 1963). 

M. C. Setahad, Senior Advocate, (Atiqur Reiman, Mrs. Shureshta Kumari and 
K. L. Haihl, Advocates, with him), for Respondent (In all the Appeals). 

The Judgment of the Court was delivered by 

Gajendragadkar, C. J. — ^Two questions of lav/ have been raised before us by 
Dr. Seyid Muhammad on behalf of K. Joseph Augusthi. the appellant in Civil 
Appeaf Nj. 254 of 1963. Both of them are related to section 45-G of the Banking Com- 
panies Act, 1949 (X of 1949) (hereinafter called the Act). The first question raised 
has reference to the validity of the said secL»on, and the second to its true scope and 
effect. Dr. Se>nd Muhammad contends that the answers given by the Kerala Hi^ 
Court to both these questions are erroneous. According to him, section 45-G is 
unconstitutional inasmuch as it contravenes the fundamental right guaranteed to the 
citi7ens of this country by Article 20 (3) of the Constitution . He also argues that 
in making an order for the public examination of the appellant, the High ^urt has 
naisconstnied the scope and effect of the relevant provisions of the said section. 

The appellant Joseph Augusthi was the Managing Director of the Palai Central 
Bank, Limited from 26th Januar>’, 1927 to 8th August, 1960 ; K. George Thomas 
and George Joseph who are the appellants in the two other appeals Nos. 255 and 
256 of 1963 respectively ,were the Directors of the said Bank ; the first of them 
was the Director from 14th January', 1935 to 8th August, 1960 and the latter from 
26th January', 1927 to 8th August, 1960. 

An apph'cation for the winding-up of the said Bank was made before the Kerala 
High Court by the Reserve Bank under section 38 (3) [b) (iii) of the Act. The said 
provision justifies the making of an application by the Reserve Bank in case in the 
opinion of the Reserve Bank, the continuance of the Banking Company in question 
is prejudicial to the interests of the depositors. On the 8th August, 1960, an order 
was passed on the said application appointing the Official Liquidator of the High 
Court the Proi'isional Liquidator of the Bank. Tlie order of winding-up then 
followed on the 5th December, 1960, and on the Sth December, I960, an* Official 
Liquidator was appointed under section 39 of the Act. After the Official Liquidator 
came on the scene, he made three reports to the H'gh Court — Report No. 192 on 
the 17th August, 1951 ; Report No. 242 on 29th Seprember, 1961 and Report No. 350 
on the 4th December, 1961. All these reports were made under section 45-G (1) of 
the Act. Tnc appellants filed their objections on the 23rd November, 1961, to the 
first two reports. The matter was then considered by the learned single Judge of the 
Kerala High Court and after hearing the parties, he made an order directing the 
public c.xamination of the three appellants under section 45-G (2). 

This order was challenged by the appellants by preferring three appeals before 
a Division Bench of the H'gh Court. The Division Bench agreed t\nth the ■view taken 
by the learned single Judge and dismissed the three appeals. Tnc appellants then 
applied for and obtained certificates from the H'gh Court and it is with the said 
certificates that they have come to this Court by the present three appeals. 

The first point which has been argued before us by Dr. Seyid Muhammad is 
that section 45-G is unconst ifiiuonal because it contravenes the fundamental right 



6 


THE SUPREME COURT JOURSAE. 


£78 


[1964 


guaranteed by Article 20 (3) . In order to appreciate this argument, it is necessary 
to read section 45-G (1) and (2) : - 

“ (I) tVhere an order has been made for the -winding-np of a banking company, the Ofndal 
Liquidator shall submit a report whether in his opinion any loss has been caused to the banking com- 
pany since its formation by any act or omission (whether or not a fraud has been committed by 
such act .or omission) of any person in the promotion or formation of the banking comjsany or of 
any director or auditor of the banking company. 

(2) If, on consideration of the report submitted under sub-section (I), the High Court is of 
opinion that any person who has taken part in the promotion or formation of the banking company 
or has been a director or an auditor of the banking company should be publicly examined, it shall 
hold a public sitting on a date to be appointed for that purpose and direct that such person, director 
or auditor shall attend thereat and shall be publicly examined as to the promotion or formation or 
the conduct of the business of the banking company, or as to his conduct and dealings, in so far as 
they relate to the affairs of the banking company 

Prowded that no such person shall be publicly examined unless he has been ^•en an 
opportunitj' to show cause why he should not be so examined.” 

The other sub-section of this section need not he cited, because it would be 
enough for our purpose to notice, in substance, what their elTect is. Sub-section (3) 
allow'S the Official Liquidator to take part in the examination and to employ such legal 
assistance as may be sanctioned by the High Court, if he is specially authorised by 
the H’gh Court in that behalf. Sub-section (4) permits the creditor or contributory' 
to take part in the examination either personally or by any person entitled to appear 
in the H’gh Court. Sub-section (5) gives authority to the H'gli (3ourt to put ques- 
tions to the person who is being e.xamined, sub-section (6) empowers oath to be 
administered to the said person and compels him to answer questions as may be put 
to him by the H’gh Court, or as the H'gh Court may allow to be put to him. Under 
sub-section (7). such a person is entitled to appear by a la^^•yer and the lavo'er so 
appointed shall be at liberty to put to him such questions as the High Court may 
deem fit just for the purpose of enabling him to explain or qualify any answer given 
by him ; there is a proviso to this sub-section which authorises the H’gh Court to 
make an order of costs in its discretion in case the person under exnminatwu is 
exculpated from any charges made or suggested against him. Sub-section (8) deals 
with the procedure to be followed in keeping a record of the examination. Sub- 
section (9) prorides that where after the examination of the person, the H'gh Court 
is satisfied that a person, who has been a director of the banking company, is not 
fit to be a director of a company or an auditor, or a partner who has been acting 
as such auditor, is not fit to be such an auditor or partner, the H'gh Court may 
make an order that that person shall not, without the leave of the High Court, be a 
director of, or in any way, whether directMor indirectly, be concerned or take 
part in the management of, any company, or, as the case may be, act as an auditor 
of, or be a partner of a firm acting as auditors of, any company for such period not 
exceeding five years as naay be specified in the order. 

Thus, it will be clear that the scheme of section 45-G is first to decide whether, 
prime facie, there is a case for the public examination of a person ; then in deciding 
this question, give an opportunity to the person concerned, if it is decided to hold 
a public examination of the said person, proceed to hold that examination ; if sugges- 
tions made against the person examined are found to be unwarranted, make an order 
of costs in his favour ; and if the person concerned is found to have been responsible 
for acts or omissions uhich caused loss to the banking compani’. to make a penal 
order disqualifying such person from acting as a director or an auditor as indicated 
by sub-section (9). It is in the light of this scheme that the argument about the con- 
travention of Article 20 (3) falls to be examined. 

Article 20 (3) provides that no person accused of any offence shall be compelled 
to be a witness against himself. It may be conceded that when a person is com- 
pelled to submit to a public examination, that itself, prime fecit looks like pillomng 
him in the public gare. It is also true that section 45-G (6) compels the person to 
answer questions which the High Court may put to him ; or which the High Court 
may allow to be put to himj pnd it is quite likely that in cases where public examma* 
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tion is ordered to be held, some suggestions and even some charges may be levelled 
against the person examined by reference to his acts or omissions in relation to the 
promotion, formation or conduct of the banking company of which he was a director 
or an auditor. Tiierefore there is no diiScuIty in holding that a person examined 
publicly under section 45-G, may, in some cases, be compelled to be a witness against 
himself. Thus, one element of Article 20 (3) is satisfied, but the question still 
remains whether the other essential element is satisfied or not. 

Article 20 (3) guarantees to every citizen the fundamental right not to be com- 
pelled to be a witness against h’mself, provided the person who is being compelled 
in that way, is accused of an}' offence. In other words, it is only when a person can 
be said to have been accused of any offence that the pro^jibition prescribed by Arti- 
cle 20 (3) comes into operation. If a person who is not accused of any offence, is 
compelled to give evidence, and evidence taken from h'm under compulsion ulti- 
mately leads to an accusation against him, that would not be a case which would 
attract the provisions of Article 20 (3). The main object of Article 20 (3) is to give 
protection to an accused person not to be compelled to incrim’nate himself and that 
is in consonance with the basic principle of criminal law accepted in our country 
that an accused person is entitled to rely on the presumption of innocence in his 
favour and cannot be compelled to swear against h'msclf. Therefore, unless it is 
shown that a person ordered to be publicly examined under section 45-G is. before, 
or at the t'me when the order for examining him publicly is passed, an accused person. 
Article 20 (3) will not apply, 

TSTiat then is the position with regard to a person against whom an 
order for public exam'nation is made by the H'gh Court? All that has 
happened at the relevant time is that the official liquidator has submitted reports 
indicating that in his opinion, loss has been caused to the banking company under 
liquidation by the acts or omissions of the appellants, and the High Court on con- 
sidering the reports and taking into account the explanation given by the appellant, 
has come to the conclusion that, jrrima facie, a case has been made out for their 
public examination. In such a case, how can it be said that the appellants have 
been accused of any offence ? Tne whole object of the enquiry is to collect evidence 
and decide whether any acts or em'ssions caused loss to the banking company. It 
may be that as a re^sult of the enquiry, the Court may reach the conclusion that the 
alleged acts or omissions did not cause any loss ; in such a case, nothing further has 
to be done. On the other hand, it is likely that the opinion formed by the liquidator 
may be vindicated and the Court may come to the conclusion that some or all of the 
acts or omissions on which the liquidator’s opinion w’as based did cause loss to the 
banking company, and in that case some action may conceivably be taken against 
the persons exam'ncd in addition to the action contemplated by section 45-G (9). 
That, however, only means that after the c.xaraination is over and the material 
adduced before the Court has been examined by the Court an occasion may or may 
not arise to take any action. In such a case, what may conceivably follow cannot 
be said to be existing before the order is passed under section 45-G, an accusation 
may follow the enquir}', but an accusation was not in existence at the time when the 
public examination was ordered, and so, the appellants cannot contend that they were 
accused of any offence at the time wlie'n the order for their public examination was 
passed by the H'gh Court. The accusation of any offence which is an essential con- 
dition for the application of Article 20 (3) is a condition precedent for the applica- 
tion of the principle prescribed by the said Article, and since this essential condition 
is lacking in all cases covered by section 45-G, it is difficult to sustain the argument 
that the said section contravenes Article 20 (3). Therefore, we do not think 
Dr. Seyid Muhammad is right in contending that section 45-G is invalid on the 
ground that it contravenes -A.rtide 20 (3) of the Constitution. It appears that in 
the case oi McUala Suryaiiarayaiia v. Tiic Vijay Commercial Bank, Ltdd the same 
wcw has been expressed by this Court, though it may be added that this question 
docs not appear to have been then elaborately argued- 


I. CA. No. 2S5 of 1959, decided on 26th October, 1961, 

s c j— 86 




68o 


THE SUPREME COURT JOURNAL. [1964 

In this connection, we may refer to a decision of this Court in Raja Narayan 
Lai Bami Lai v. Mamck Phiroz Mistry and another'^, where a somewhat similar 
provision contained in section 240 of the old Companies Act fell to be consi- 
dered and it was held that it did not contravene Article 20 (3) of the Constitution. 

That takes us to the question of the construction of section 45-G. Dr. Sejad 
Muhemmad contends that section 45-G, requires that the acts or omissions alleged 
against a person should be acts which are prohibited by law or omissions in relation 
to acts the performance of which is enjoined by law, and he suggests that if this inter- 
pretation is put on the words “ acts or om'ssions,” it would appear that the reports 
made by the liquidator in the present case have not made out any case for the public 
exam'nation of the appellants. We are not impressed by this argument. It is signi- 
ficant that the acts or omissions to which section 45-G (I) refers need not be fraudu- 
lent acts or cm'ssions, because, in terms, the section provides that the act or omission 
would attract section 45-G (I) if it has led to any loss to the* banking company 
even though fraud may not have been committed by such act or omission. The con- 
text also shows that what the Court has to consider, is whether anj' act or omission 
on the part of the director or the auditor of the banking company has caused any 
loss to the company. Now, such an act or omission need not necessarily be criminal; . 
it may' even include acts or omissions which are commercially unsound or unwise. 
In this connection, it may be recalled that section 478 of the Companies Act which 
deals with a similar problem, requires that the report of the Official Liquidator should 
disclose his opinion that a fraud has been co mmi tted. To the same effect is the pro- 
vision contained in section 268 of the English Companies Act (11 and 12 Geo. 6, 
c. 38). Therefore, it would, we think, be uiweasonable to put a narrow and restricted 
construction on the words “ acts or omissions ” used by section 45-G (1). 

Dr. Seyid Muhammad has then contended that in dealing with the reports inade 
by the liquidator in the present case, the High Court has not given effect to the pro- 
vision contained in 'the Proviso to section 45-G (2). ' The said proviso requires that 
no person shall be publicly examined unless he has been given an opportunity to show 
cause why he should not be so examined, and Dr. Sej'id Muhammad argues that 
unless the matter is fully examined and an opportunity is given to him to show that 
the facts alleged in the reports are untrue, the requirements of the proviso vill not 
have been satisfied and his grievance is that no such opportunity was given to the appel- 
lants in the present case. There is no substance even in this argument. What the 
Court has to do in exercising its power under section 45-G (2) is to consider the report 
made by the liquidator and decide whether it can reasonably entertain the opim'on 
that any person who has taken part in the promotion or formation or conduct of the 
banking company should be publicly examined. In other words, it is a preliminary 
stage of the enquiry and the point which the Court has to consider is whether, /'rinw 
fade a case has been made out to hold a public examination of the person concerned. 
It cannot be the object of section 45-G (2) read with the Proviso that tire Court should 
allow the appellants to lead evidence rebutting the allegations made by the liqui- 
dator in his reports, for if such a course was adopted, it would itself develop into 
a full-fledged enquiry' and the very’ object of a limited enquiry at the initial stage 
would be defeated. What the Court can and'should do in such cases is to read the 
report submitted by the Official Liquidator, consider whether the opinion expressed 
in tlie report appears to be, prima fade, reasonable ; hear the c.\planation of the 
person concerned ; and find out prima fade whether the explanation tendered by 
the person is sufficient to reject the liquidator’s request for such person’s public exami- 
nation and whether, on the whole, it is just and beneficial to the interest of the banking 
company that public examination should be held. The subject-matter of this pre- 
liminary investigation is not the whole of the enquiry on the merits ; it is an cnquiiy' 
as to whether the director or the auditor should be publicly examined. Tncrcforc, 
we do not think Dr. Seyid Muhammad is justified in contending that the H.gli Court 
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has ignored the safeguard afforded to the appellants by the Proviso to 
section 45-G(2). 

The qnestion about the construction of section 45 -G (1) and (2) does not present 
any serious d 'fficulty. What must be disclosed by the report of the Official Liquida- 
tor is the act or omission of the person there specified which has led to loss to the 
banking company since its formation. The acts or omissions to which section 45-G (1) 
refers, when considered in the light of section 45-G (2), are acts or omissions “ as 
to the promotion, or formation, or the conduct of the business of the banking com- 
pany, or as to his conduct and dealings in so far as they relate to the affairs of the 
bankmg company ”, so that after the report is made, the Court takes a broad and 
overall view of the state of affairs disclosed by the report and considers prima fade 
whether a case has been made out for the public examination of the director or the 
auditor. We are satisfied that the High Court has dealt with the matter precisely 
in this way, and no grievance can be made against its decision on the ground that the 
proM'sions of the Proviso to section 45-G have been ignored. 

In support of his argument that the High Court has misconstrued the effect of 
the prorisions of section 45-G (1), Dr. Seyid Muhammad referred to two decisions 
which may be mentioned at this stage. The first of these is the decision of the House 
of Lords in Ex parle George Stapylton BamesK In that case, the question which fell 
to be considered was the scope and effect of section 8 (3) of the Compam'es (Winding- 
up) Act, 1890; Lord Halsbury obser\'ed that he entertained not the smallest doubt 
that the meam’ng of this legislation is that, in order to give the Court jurisdiction to 
make an order for public examination, there must be a finding of fraud and a finding 
of fraud against an indiridual who is thereby made subject to being summoned before 
the CourC and is compelled to answer, w'hether the answer incriminates him or not, 
but, being exculpated, receives his costs. He further observ'ed : 

“ I confess 1 am unable, looking at the whole of the legislation on the subject, to entertain the 
least doubt that that ^^as \vhat the Legislature intended, and I am a little surprised, I confess, 
that there should have been any doubt that fraud must be found.” 

In our opinion, this passage is hardly relevant for our purpose, because as we have 
already indicated, section 45-G (f) expressly provides that the act or omission 
complained of need not necessarily be fraudulent, and so, there can be no question, 
under section 45-G (I) of coming to a conclusion that fraud has been committed 
before directing public e.xamination of a person. 

The other decision on which Dr. Seyid Muhrmmad has relied is the judgment 
of the Bcmba}' High Court in Sir Feral IbraUm BcUmtooIa v. Appabhai G. Desai-. 
In that case, dealing trith the provisions contained in section 196 of the old Com- 
panies Act, Chagla, C.J.. disapproved of the practice of ordering ex pane public 
examination of persons. In that connection, he quoted with approval the waim’ng 
sounded by Sri Lawrence Jenkins in The Akmcdabad Advance Spinning and Weaving 
Company wLckshm: Skanker^, that the practice of passing expate orders involving 
the person affected in serious .liability is much to be deprecated. In that case, the 
'Bombay High Court was called upon to consider whether the allegations made 
against the director were ^’ague and indefinite. As we will presently point out, that 
difficulty' dees not arise in the present appeals. Tire allegations made by the liqui - , 
dator in his reports against the appellants arc clear, precise and defiiute. 

Let us r.cw refer to the reports submitted by the liquidator in the present case. 
In the first report, the liquidator has stated that in carrying out the affairs of the 
bank, the directors, with ffie help of tfficers appointed by them out of their own re- 
latives, have not picpcriy ccncucted the affairs of the bank. He has also stated that 
in his cpirJen, loss l.ad been caused to the bank since its fermation by the acts and 
emissions of the Directors and of the auditor of the bank. The report then proceeds 


1. L-R. (IS96) A.C 146 at 152. 3. (1904) I.L.R. 30 Bom. 173, 

2. A.I.R. 1949 Bum. 339. 




682 


THE SGPRE:^ COURT JOURNAL 


[1964 


to specif3' the extent of the loss and the causes -for the said loss. • It appears from 
the report that loans were advanced bj’ the bank w'.'thout regard to the question of 
any adequate security. In many cases, loans were advanced without any security 
at all and the inevitable consequence has been that a large number of debts have 
become barred by t'me long before the tvinding-up proceedings were started. The 
bank appears to have paid diridends without earning profits. S'milarly, though 
it did not earn any profits between 1936 to 1958, it submitted reports showing 
substantial amounts as net income and so, it has paid income-tax on the said amounts. 
A large amount of advances appears to be irrecoverable. At the end of his-repor', 
the liquidator has mentioned 10 persons, including the three appellants before us, 
whose acts and omissions, in his opinion, contributed to loss to the banking com- 
pany. Two further reports were made by the liquidator and they support the opinion 
expressed by h'm in his first report. The third of these reports was filed after this 
matter v.'as heard by the learned Single Judge but the first bvo reports themselves 
fully justify the order made by li5m, and so, the third report can well be left out of 
consideration. 

■^Tien we turn to the objections filed by the appellants, it is clear that some of 
the facts are not seriously disputed. Take, for instance, the allegation that dividends 
were declared whhout earning profits. The appellant Joseph Augusthi contended 
before the H gh Court that the bank used to treat interests accrued on adrances, 
though not received, as income, and so, income-tax and super-ta.x were paid on such 
income and dividends were also paid on the same basis. He suggested that the 
Reseix’e Bank had noticed these facts and had waived its objection. In other words, 
he relied on a practice which is obviously unsound in a commercial sense and pleaded 
that at this stage the Reseix-e Banlc cannot challenge the correctness or propriety 
of the said practice.This practice has been described by the appellant as mercantile 
system of accounting. It would thus be seen that some of the facts alleged by the 
liquidator in his report are not disputed ; the effect of those facts was a matter of 
argument between the parties before the H’gh Court. In such a case, we do not 
see how the appellants can successfully challenge the correctness of the view taken 
by the H'gh Court that a case had been made out for the public examination of the 
appellants. That is why we do not think there is any substance in the argument 
u"g£d before us by Dr. Seyid Muhammad that on the facts, an opportunity had not 
been given to the appellants to show that their public examination should not be 
ordered. We are satisfied that in dealing with the facts of this case, the Courts 
below have taken into account the reports made by the liquidator and after coipi- 
dering the objections raised by the appellants, they have come to the right conclusion 
that tTie appellants should face a public examination. . 

The result is the appeals fail and are dismissed with costs. One set of hearing 

fees. 

Appeals dismissed. 
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THE SUPREME COURT OF INDIA. 

, Present : — A. K. Sarkar, M. Hidayatullah and J. C. Shah, JJ. 
Income-tax Officer, Kolar C.rcle, KoltJ and another . . Appellants* 

V. 

Seghu Buchiah Setty . . Respondent. 

Income-tax Act, (XI of 1922), section 29 [cf. Income-tax Act (XLIII of 1961), section 156] — Koticc of 
demand pursvant to assessment order made by Income-tax OJficer — Initiation of recovery proceedings, on 
default <f payment — Appellate order reducing lax liability — Continuance of recovery proceedings — Fresh notice of 
demand essential. 

On the failure of the assessce to pay the tax in pursuance of a notice of demand issued by the 
Income-tax Officer, recovery proceedings were initiated and the properties of the asscssee were attached. 
Mcamvhilc, in the appeal filed by the asscssee against the order of assessment, the Appellate Authority 
reduced the assessable income and directed the Officer to recompute the tax. The Income-tax 
Officer wotc a letter to the assKsee informing him about the reduction and calling upon him to pay 
the tax as reduced. The asscssee applied under Article 226 of the Constitution, to the High Court, 
for quashing the recoveiy proceedings on the ground that the appellate order had superseded all 
the proceedings, and svithout a fresh notice of demand the recover^' proceedings could no longer be 
continued. The High Court issued a unit and quashed tlic recovery proceedings. On appeal by 
the Department, by Special Leave, 

H-ld. — On the order of the Income-tax Officer being revised in appeal, the default based on 
it and all consequential recovery proceedings m st be taken to have been superseded and fresh 
proceedings have to be started to realize tlie tax dues as found by the revised order, by issuing 
a fresh notice of demand. 

If the original order has been destroyed or replaced by the appellate order, the notice of demand 
and all oilier steps based upon the original order must be deemed to have become ineffective. In 
such a case the default earlier incurred must be taken to have disappeard and cannot support further 
action for recovery of any tax. 

When an order of enhancement of assessment is made under section 31 of the Act, the earlier 
notice of demand issued in respect of the original order must be deemed to have been superseded 
and a fresh notice of demand in respect of the entire amount and not for the enhanced amount only 
should be issued. In all cases of appellate order reducing the amount, fresh notice of demand should 
be issued. 

Section 29 of the .Act in its terms is extremely clear and indicates that a notice of demand must 
ahvays issue, when any tax is due in consequence of any order passed under or in pursuance of the 
Act. “ Any order ” means not only an order passed by the Officer himself, but also an order passed 
by reason of the success of an appeal which the asscssee may file and in which the old assessment is 
set aside. 

The notice of demand is a vital document, disobedience to w-hich makes the asscssee a defaulter, 
and is a condition precedent to the treatment of the tax as an arrear of land revenue, and the straiing 
point of limitation for an appeal and for recovecy proceedings. 

In view of the consequences that ensue, that when an assessment is gone through a second time 
and the amount of tax is reduced, the Officer must intimate to the .asscssee the reduced amount of 
tax and make a demand and give him an opportunity to pay before treating him as a defaulter. This 
is incumbent because the assessment resulting in the tax b itself set aside or modified and an asscssee b 
entitled to a proper assessment and ascertainment of tax before a demand can be made on him. 

Per Shah, j. — The *.cgislature has not enacted that the steps taken by tlte Income-tax Officer 
for recovery of tax will lapse or be superseded when the appeal against the order of assessment 
passed by the officer is dbposed of by the appellate authority. No fresh notice b contemplated to 
be given by the , .ct in tlic case cither of reduction or cnh.anccmcnt. 

Tlte status of a defaulter under the Act is a condition precedent for initiation of proceedings for 
recovery, and by the reduction of liability in appeal the status is not altered. Even if the amount 
due b rnodified, the status persbts, but the process for recovery will be adjusted according to themodi- 
fied demand. 

Appeal by Special Leave from the Judgment and Order dated 16th April, 1959, 
of the Mysore High Court in Writ Petitions Nos. 138 and 139 of 1956. 

W. D. Kliarklianis and R.N. Sachihey, Advocates, for Appellants (in both the 
Appeals.) 


11 th March 1954, 


* OA. Nos. 221 and 222 of 1953. 
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K. Srinhasan and R. Gopalakrislman, Advocates, for Respondent (in both the 
Appeals). 

The Court delivered the following Judgments — 

Sarkar, A— The question in these two appeals is whether certain proceedings 
for the recovery of tax from the assessee under the Income-tax Act, 1922, were invalid 
and should be quashed as the assessment order on which they were based had been 
revised in appeal. The High Court of Mysore held them to be invalid and quashed 
them. The Revenue Authorities have now appealed to this Court against that 
decision. 

I think it will be helpful to set out the facts chronologically. The tax sought to 

be realised became due under two assessment orders passed by an Income-tax Offi:er 
on 23rd Ma-ch, 1955, in respect of the yea's 19'3-54 and 1954-55 finding that the 
assessee’s income for the earlier year was Rs. 61,000 on which a tax of Rs. f9,808-i-0 
was due and that for the other year w'as Rs. 1,21,000 creating a tax liability of 
Rs. 66,601-3-0. Notices of demand under section 29 of the Act were issued in 
r^pect of these dues. The assessee filed appeals to the Appellate Assistant Commis- 
sioner against the assessment orders but did not pay the tax as demanded by the 
notices. On such failure to pay, the Income-tax Ofilcer sometime in September, 
1955 sent certificates to the Deputy Commissioner, Kolar, under section 46 (2) of the 
Act for recoverj' of the tax as arrears of land revenue and the latter in the course of 
the same mon& attached various properties of the assessee under the Revenue 
Recover 3 ' Act. Thereafter on 17th December 1955, the appeals filed by the assessee 
which were till then pending were decided by the Appellate Commissioner. He re- 
duced the assessable income of the assessee to Rs. 27,000 for the year 1953-54 and 
to Rs. 45,000 for the year 1954-55 and directed the Income-tax Officer to recompute 
the tax on the basis of the reduced income and to refund the excess if any collected. 
It appears that thereafter on 19 th February, 1956, the Income-tax Officer informed 
the assessee that his tax liability for 1953-54 had been reduced to Rs. 4,215-9-0 
and for 1954-55 to Rs. 13,346-8-0 and called upon him to pay these amounts at 
once into the local treasury'; The assessee filed further appeals against the orders 
of the Appellate Commissioner and asked that the recovery proceedings might be 
stayed pending decision of these appeals and on that request being rejected, moved 
the Hi^ Court of Mysore by two petitions under Article 226 of the Constitution for 
quashing the recovery proce^ings as invalid with the result earlier mentioned. We 
are not concerned with the appeals filed by the assessee from the appellate orders 
and no further reference to them will be made in this judgment. 

The contention of the assessee is that in view of the orders of the Appellate 
Commissioner the earlier orders, notices of demand and certificates must be deemed 
to have been superseded and the attachments therefore ceased to be effective from 
the date of, the appellate orders and could no longer be proceeded with. He contends 
that the Income-tax Officer had to start afresh by serving a new notice of demand 
and taking the necessary further steps thereon for realisation of the tax which then 
was due only under the appellate orders. These contentions were accepted by the 
High Court. The Revenue Authorities on the other hand, contend in short that the 
Act does not provide for any such supersession. 

Now, the scheme of the Income-tax Act for realisation of moneys becoming 
due tmder it appears to be this. The tax becomes due on the making of an asscssmen: 
order or an order imposing penalty or requiring interest to be paid. Tfaer^tcr a 
notice of demand in respect of that amount has to be ser\’ed. This is provided by 
section 29 which is set out below. 

Section 29 —When anj- tax, penalty or interest is due in consequence of any order pa«*d 
under or in pursuance of this Act, the Income-tax Officer shall serve upon the assessee or other 
person liable to pay such tax, penalty or interest a notice of demaruJintheprescribed form speciiyia$ 

the sum so paj-able. 
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The form mentioned contains directions as to the time within which, the person to 
whom and the place at which the payment is to be made. 

The consequences that follow a non-compliance with a notice of demand served 
under section 29 are set out in section 45 which so far as material is in the following 
terms : 

Section 45. — ^Any amount specified as payable in a notice of demand under sub-section (3) 
of section 23-A or under section 29 or an order under section 31 or section 33, shall be paid wthin 
the time, at the place and to the person mentioned in the notice or order or if a time is not so men- 
tioned, then on or before the first day of the second month following the date of the service of the 
notice or order, and any assessee failing so to pay shah be deemed to be in default, provided that, 
when an assessee has presented an appeal under section 30, the Income-tax Officer may in his 
discretion treat the assessee as not being in default as long as such appeal is undisposed of. 

It will be noticed that this section is not confined to the effect of a failure to comply 
with the terms of a notice of demand issued under section 29 but makes the same 
consequence arise on the failure to carry out the terms of a notice under section 23-A 
(3) and orders under sections 31 and 33. That consequence is that the assessee 
is to be deemed to be in default. It is after an assessee is so in default that coercive 
processes for realisation of the amount due start. Provision for this is made in 
section 46 to which I will immediately come. Before doing so, however, I wish to 
observe that section 45 gives an Income-tax Officer on an appeal being filed a discre- 
tion to treat an assessee as not in default. An argument has been founded on this 
aspect of the section and to it I will later refer. 

Passing on now to section 46, it will be enough for the purposes of these appeals 
to refer only to sub-section (2) of that section. This provides that 

" 1 hs Income-tax Officer may fonvard to the Collector a certificate under his signature specify- 
ing the amount of arrears due from an assessee, and the Collector on receipt of such certificate, shall 
proceed to recover from sucli assessee the amount specified therein as if it were an aircar of land 
revenue.” ^ 

It was under this provision that in the present case the Income-tax Officer 
sent the certificates to the Deputy Commissioner and the latter effected the attach- 
ment thereafter under the Revenue Recovery Act. 

Now there is no dispute that all steps taken in the present case by the Revenue 
Authorities were valid when taken for the appellate orders had not till then been made. 
The only question is as to the effect of the appellate orders. It is contended on 
behalf of the Revenue Authorities that the Act does not provide that the consequences 
of a default incurred under the Act cease to be available to the Revenue Authorities 
for realisation of the amount due in case the order which was the basis of the default 
was later revised in appeal. It is, therefore, said that those consequences are not 
affected by the revision of the order except where it is annulled and hence all notices 
and attachments remain in force and can be acted upon for recovering the tax due. 

I am unable to agree with this proposition. It may be that the Act contains 
no express provision stating what would happen to the default already incurred 
when the order under which it was incurred was later revised in appeal. But I think 
there is enough in the Act to indicate that in some of these cases at least the default 
comes to an end. If it does, it seems to me to follow inevitably that the consequences 
of the default also disappear. 

I would first refer to section 45 which says that when an order under section 31 
specifies an amount „s payable and the amount is not paid within the time, at the place 
and to the person mentioned in the order or where no time is mentioned in it, with- 
in the time specified in the section itself, the assessee so failing to pay shall be deemed 
to be in default. Tlie order under section 31 is an order by the Appellate Commis- 
sioner. If he specifies an amount as payable in his order and mentions the time 
when, the place where and the person to whom the pa>Tnent is to be made then non- 
compliance with that order would create a default. Now this order is made in an 
appeal from an order made by the Income-tax Officer. Suppose there is already a 
default as a result cf non-compliance wth a notice under section 29 given in respect 
of the Income-tax Officer’s order. As clearly there could not be two defaults for 
there was one liability, the Act must in such a case be taken to have provided by 
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necessary implication that the default incurred as a result of non-compliance with 
the notice to pay the amount mentioned in the Income-tax Officer’s order must be 
deemed to have been superseded by the appellate order. The contention that the 
Act does not contemplate a default ceasing to be so except when an assessment order 
is aimulled by the appellate order, is, therefore, unfounded. Take another case. 
Suppose the appellate order says oidy that a different amount from that mentioned 
in the Income-tax Cffi;er’s order shall be payable on income for a certain period 
without specifying the person to whom or the place where it is to be paid. The effect 
of it must be to wipe out the Income-tax Officer’s order since the two cannot exist 
together. In such a case along with the superseded order the default if any incurred 
in connection with it must also disappear. There will have to be a fresh notice 
under section 29 in respect of the amount due under the appellate order on breach 
of which a fresh default may arise. 

It was, however, said that the Act nowhere requires the appellate order to 
state the amount payable or to specify the time when, the place where and the person 
to whom it is to be paid. That may be so but that does not affect what I have said. 
Section 45 clearly contemplates the appellate order setting out these things and there 
is nothing in the Act to prevent the Appellate Commissioner from setting them out. 
Since section 45 cannot be read as contemplating an impossibiUty, it must be held 
that the Appellate Commissioner may in his order specify the amount payable and 
state the other particulars about time of payment, etc. If he can do so, that would be 
enough for my present purpose and it is not necessary for it that the Act must in every 
case require him to do so. In case where the appellate order specifies an amount 
as payable, the Income-tax Officer’s order must be deemed to have been superseded. 

One other argument to which I have to refer at this stage is that if the assessee’s 
contention be correct, then the discretion given to the Income-tax Officer by section 45 
not to treat an assessee in default becomes infructuous, for, then in every case on the 
making of the appellate order the default earlier incurred must disappear. This 
does not seem to me to put the position accurately. It is not in dispute that the 
filing of an appeal does not stay the operation of the original order. So if before the 
appellate order is made, the amoimt due is realised by the coercive process following 
the default, then those steps do not become invalid. There may be a liability to 
refund but nonetheless what was done was legal when done. Again it would, in 
my view, depend on the terms of the appellate order whether the earlier default was 
wiped out or not. If for example, the appellate order confirms the original order 
then the default already incurred may not be affected. In both these cases the dis- 
cretion to treat the assessee as a defaulter was effectively exercised. The argument 
that the acceptance of the assessee’s contention would render part of section 45 nuga- 
tory and should, therefore, not be accepted, is in my opinion unsound. 

How then does the matter stand ? It seems to me that the crux of it is the effect 
of the appellate order on the original order. If the original order has been destroyed 
or, replaced by the appellate order, then the notice of demand and all other steps 
based upon the original order must be deemed to have become ineffective. In such a 
case the default earlier incurred must be taken to have disappeared and cannot support 
further action for recovery of any tax. Now the general proposition is that an original 
order merges in the appellate order : cf. Ma^n Gopal Jhmgta v. Secretary to the 
Government of Orissa'-. But in the present case, it is not necessary to rely on that 
proposition. Section 31 (3) of the Act seems to me to make express provision on 
the subject. It states that in the case of an appeal from an order of assessment, 
which is the kind of order with which we are now concerned, the Appellate Com- 
missioner may 

“ (a) confirm, reduce, or enhance or annul the assessment, or (i) set aside the assessment and 

direct the Income-tax Officer to make a fresh assessment after makins such further enquir>’ as tiie 
Income-tax Officer thinks fit Or the Appellate Assistant Commissioner may direct, and thclncomc- 
tax Officer shall thereupon proceed to make such fresh asscssmeht and determine where necessary 
the amount of tax payable on the basis of such fresh atsessment." ’ 


1. (1962) Supp. 3 S.C.R. 905, 
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Tliere v,ill of course, be no occasion to determine the amount of the tax 
payable on the basis of the fresh assessment if the income on that assessment 
appears to be beiovr* the taxable level. I v,ill consider the various orders contem- 
plated by section 31 (3) (c) and (d) and their effect. 

It may be that when an appellate order confirms the original order, the default 
^earlier incurred and all steps taken pursuant thereto remain unaffected, for such an 
order may maintain intact the original order. Now it is not in dispute that w’hen the 
nppellate'order armuls the earlier order, the default disappears. It is said that that 
is because the debt ceases to exist. I do not quite follow this. It has never been 
■questioned that the debt becomes due when demand is made under section 29 and 
section 45 of the Act : see Doorga Frosad Chamaria v. Secretary of State. ^ There- 
fore if a debt is to cease to exist it must be because the source from which it sprang, 
namely, the original order, has been annihilated by the appellate order annulling it. 
In fac^ section 31 (3) (c) contemplates an annulment of the original assessment order 
itself ; the demand under section 29 or section 45 is not annulled directly by it. 
Therefore, in the case of an order of annulment under section 31 the original order 
•of assessment is itself destroyed. If it disappears, I caimot conceive the default 
based on it continuing in force. Likewise, where under clause (h) of section 31 (3) 
the appellate order sets aside the assessment, the same result must clearly follow’. 
There is not much difference faeP^-een annulling an order and setting it aside ; both 
•wipe out the original order. 

I now come to an appellate order enhancing the assessment. With regard to 
it, it has not been disput^ that a fresh notice of demand must issue. If this notice 
has to be in respect of the entire amount, then clearly the default earlier incurred for 
the smaller amount found due by the original order must have gone for the liability 
-was one and there could not be Pvo defaults in respect of it. But it was said that the 
notice has to be issued in respect of the enhanced amount only. Indeed in some of 
the cases cited at the Bar it has been so said. I have very grave doubts about the 
correctness of this view. The notice of demand can only issue in respect of the 
amount due in consequence of an order. Unless, therefore, the appellate order 
specifies only the enhanced amount as due I do not see how a notice in respect of 
that amount can be issued under section 29. The appellate order has to specify 
nn amount due. If it specifies the entire amount due including the enhancement, 
then it caimot be said that under it the amount of the enhancement only is due and 
notice demanding such an amount only tmder section 29 can be issued. If the 
appellate order specifies only the amoimt of the enhancement, it will be making 
nn additional or supplementaiy assessment. Apart from section 34 of the Act with 
•which we are not now' concerned, I am not aware of any other provision which permits 
such an assessment. In any case section 31 (3) (a) does not seem to me to contemplate 
it. Therefore, in my \-iew when an order of enhancement of assessment is made 
under section 31 the notice must be in respwt of the entire amount and in such a 
<ase the earlier notice issued in respect of original order must be deemed to have been 
superseded. 

But assume I am wrong in this. Assume that an appellate order of enhancement 
may be confined to the amount of the enhancement only. Even so I am wholly 
•unable to agree that the appellate order cannot specify the entire enhanced amount 
<;ue. There is nothing in the Act to prevent this being done. Wfiien this is done 
then at least the original order and the notice must be deemed to have been put out 
of e.xistence along with the default arising from the non-compliance with the latter 
.and all its consequences. 

That leaves only the case of an appellate order reducing the amount. It seems 
to me that it •ft'ould be somewhat curious if in all other cases excepung the case of a 
■confirmation, the appellate order destroj's the original order it does not do so in the 
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case of a reduction. An order confirming may be different for it confirms and,, 
therefore, does not destroy. It has, however, been said that 

"ifsubsequently the demand is modified on appeal and the amount on thetaxpaj'ablcis- 
reduced, all that happens is that the liability sought to be imposed by the notice of demand, in 
respect of the amount by tvhich the assessment is reduced is found to have nes'er been a liability at 
all but the liability in respect of the remainder which stands unaffected by the appellate order 
remains” 

and also that 

“where a notice of the demand has in fact, been issued in respect of a larger 
amount as determined by the assessment order, it has been .issued even in respect of the smaller 
amount which is ultimately found to be the tax properly payable. - That being so, the assessce was- 
under an obligation to pay it by the date fixed and if he did not pay it by that date, he becomes- 
a defaulter ” : See LaSmam Taparia v. D. K. Ghosh andothersK •. 

With great respect I am unable to accede to' this proposition' and the conclusion 
based thereon that the default and its consequences continue even after the appellate 
order reducing the original assessment. How does the assessee know before the 
appellate order the sm^er amoimt which he might ultimately be liable to pay ? 
It would be curious if he did not know what he had to pay and could still have 
defaulted in paying it. • 

The order of reduction must,' in my opinion, necessarily have the effect of setting 
aside the original order as a whole. It does not simply strike out a few of the figures 
appearing in the original order. That would really be a case of rectification for 
which provision is made in section 35 of the Act. What an appellate order does in a 
case of reduction is, as in the present case, to go into all the figures and arrive afresh 
at the assessable income which replaces the amount of the income arrived at by the 
Income-tax Officer. Therefore it seerns to me that in all cases of an appellate order 
reducing the assessment the original order goes and if it goes, of course the notice 
of demand also falls to the ground and the default based thereupon also ceases to 
be default anymore. Suppose the appellate order itself stated that a smaller amount 
of tax was payable after it had reduced the figure ofthe assessable income at which 
the Income-tax Officer had arrived. Indeed I cannot imagine how else it can be 
expressed. After such an order the original order must go for the debt being one the 
two cannot exist together. If that order goes, all default arising out of it must also go. 

Therefore I think that on the Income-tax Officer’s order being revised in appeal 
the default based on it and all consequential proceedings must be taken to have 
been superseded and fresh proceedings have to be started to realise the dues as found 
by the revised order. 

Coming now to the present case, in view of the order made in it it seems to me 
impossible to contend that the original default continued. What happei^ed in the 
present case was that on December 17, 1955 the Appellate Commissioner 
reduced the assessable income of the assessee as found by the Income-tax Officer by 
a large sum and directed him to recoinpute the tax due-on the basis of the assessable 
income stated in the appellate order. The assessee was not informed about the 
recomputed amount of tax till February' 14, 1956. The assessee had not paid the 
tax mentioned in the Income-tax Officer’s order. If he had done that then he 
would under the express terms of the appellate order have become entitled to a 
refund. • ^^^3at then was the position between these two dates ? If the Revenue 
Authorities are right, then the assessee continued to be in default even after the 
appellate order. But what was the amount in respect of which he'was so in default ? 
Clearly he could not have continued to be in default in respect of the amount found 
due by the Income-tax Officer in his original order for that amount was no longc” 
due. He could not have been in default in respect of the amount which was found 
•due on rccomputation by the Income-tax Officer according to the direction of the 
Appellate Commissioner because he did not know that amount. It would be 
absurd if the Act contemplated a default without the assessee knowing the amount 
in respect of which the default occurred and without his having a chance to pay its 
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It would be impossible to construe the Act in a way to produce that result. It has, 
therefore, to be held that between the date of the appellate order and the communi- 
cation of the recomputed amount of the tax to the assessee by the Income-tax Officer 
there could be no default. Since the Act does not provide for a default being in 
suspension for a period it must be held that the original default ceased to exist after 
the appellate order was made. Proceedings initiated on the original default before 
the appellate order could not, therefore, be continued any more. Indeed the appel- 
late order superseded the original order and its consequences. 

If the effect of an appellate order reducing the assessment as in the present case 
did not wipe out the original order, a most anomalous situation would, in my view, 
arise. Under section 46 (1) of the Act after a default has been committed in terms of 
section 45 (1) the Income-tax Officer may impose a penalty not exceeding the amount 
of the tax due in respect of which the default has occurred. This pcnaltj' may be 
recovered in the same way as the tax due, that is to say, by a notice under section 
29 and thereafter by a certificate issued under section 46 (2). Now suppose the penalty 
for the full amount of the tax found due by the Income-tax Officer has been imposed 
and thereafter the appellate order reduces the amount of the tax. What happens 
to the order of penalty then ? Obviously it does not automatically stand reduced 
to the reduced amount of the tax. It would again be absurd if the penalty could be 
recovered for the full original amount. The only sensible view to take in such a 
case would be that the order of penalty falls to the ground and the only logical way 
s to support that conclusion would be to say that the original default has disappeared. 

For these reasons I have come to the conclusion that the decision of the High 
Court was right and I would, therefore, dismiss the appeals. 

HidayatuUah, 7.— •These appeals by Special Leave arise from a common order 
in two Writ Petitions tmder Article 226 of the Constitution passed by the High Court 
of Mysore on April 16, 1959. The Income-tax Officer, Kolar and the Commissioner 
of Income-tax, Bangalore, are the appellants before us. The assessee Seghu 
Buchiah Setty, who is the respondent, is a merchant of Srinivaspur, Kolaf District. 
The appeals relate to the assessment years 1953-54 and 1954-55 in respect of which 
assessments were made under section 23 (4) of the Income-tax Act. For the assess- 
ment year 1953-54, the assessee’s income was estimated to be Rs. 61,000 and the. tax 
levied was 1^. 19,808-1-0. For the second year, his income was estimated to be 
Rs. 1,21,000 and the tax levied was Rs. 66,601-3-0. The assessee applied under 
section 27 of the Income-tax Act for the cancellation of these assessments, but his- 
'applications. were rejected. It was stated before us that other proceedings were 
pending in this behalf ; but I am not concerned with them except in so far as a 
prehminarj' objection based on those and some other proceedings was made before 
xis to which I shall refer presently. After the assessment was made, the Income- 
tax Officer sent notices of demand asking the ass^see to pay Rs. 86,409-4-0 as tax, 
and on default, issued a certificate under section 46 (2) of the Act to the Collector 
of Kolar District to recover the amount as arrears of Land Revenue. 

On December 17, 1955, the Appellate Assistant Commissioner, “ A ” Range, 
Bansalore, before whom the assessments were challenged by appeal, passed his order 
and assessed the income for the two years to be fe. 28,000 and Rs. 46,000 res- 
pectively . The Income-tax Officer did not issue any fresh notices of demand under 
section 29 of the Act but wrote a letter demanding the reduced tax for the two years 
which now stood reduced to Rs. 4,215-9-0 and Rs. 13,346-8-0 respectively . It is 
sicnificant that the reduction in the tax was from eighty-six thousand rupees to seven- 
teen thousand rupees. It appears that the assessee took furtiier appeals to the 
Income-tax Appellate Tribunal and the matter was said to be pending there.- 

The assessee then applied to the H'gli Court under Article 226 of the Consti- 
tution for quashing the .old certificates issued under .section 46 (2) by the Income-tax 
Officer on the ground that as no fresh notices of demand were issued aaainst him in 
respect of the reduced ta.x. he was not in default. The High Court accepted this 
contention and the necessary WTits quashing the proceedings were issued. After 



690 


■THE SUPREME COURT JOUEKAL. 


[1964 

the decision of the High Court, fresh notices of demand for the reduced tax were 
issued to the assessee on May 8, 1959 and those proceedings were also pending. The 
preliminary objection which is based on the pendency of the other proceedings and 
particularly the last fact is really of great force, because these appeals do not now 
appear to ser\'e any tangible purpose. However, the appeals were heard at length 
and I must express my decision on the point mooted before us. 

In these appeals, the Department contends that the original notices of demand 
issued in September, 1955 had not become inoperative after the order of the Appellate 
Assistant Commissioner. The reason advanced is that there is nothing in the 
Income-tax Act w’hich requires that a fresh notice of demand must issue every time 
the amount of tax is reduced in appeal. It is pointed out that if a previous notice of 
demand is not complied w'ith, the assessee becomes a defaulter and it is submitted 
that he continues to be a defaulter, in respect of the balance. It is however conceded 
that w’here the Appellate Assistant Commissioner increases the assessment, a fresh 
notice of demand must issue. It is urged that proceedings for recovery' whkh may 
have commenced are likely to become useless if fresh notices were compulsory’, and 
it is submitted that all that is necessary ,is to inform the assessee and the Collector bj' 
letters what the reduced amormt is and as the default still continues, the reduced 
amount can straightaway be realised on the old certificates and a refund can be 
ordered if excess amount has already been recovered. The assessee contends that the 
original notice of demand lapses and with it the default and the certificate and that 
the Income-tax Officer is bound to issue a fresh notice of demand. 

The High Court accepted the assessee’s coritention following a decision of the 
Calcutta High Court in Metropolitan Structural Works, Ltd., v. Union oj India^. 
The appellants contend that the true view of the law is contained in a later decision 
of the Calcutta High Court reported in LadSmram Taparia v. D.K, Ghosh and others- 
where the earlier case was explained. The appellants rely further on The Mtmicipal 
£oard, Agra v. Commissioner of Income-tax, United Provinces No. 2\ Auto Transport 
Union {Private), Ltd. v. Income-tax Officer, Alwaye% and Hiralal v. Income-tax 
■Officer^, for support 

In Metropolitan Structural Work, Ltd. v. Union of India\ there were successive 
demand notices after the Appellate Assistant Commissioner and the Tribunal reduced 
the assessment and the Income-tax Officer finally sent a certificate under section46(2) 
of the Act. The assessee in that case, relying upon the seventh sub-section of section 
46, claimed that the proceedings were barred as according to it, the period of one 
year could only be calculated from the last day of the financial year in which demand 
was made and this could only be the first demand. It was contended by the assessee 
that the Act did hot provide that a fresh notice should issue after revision of assess- 
ment, thou^ it was admitted that there was no prohibition . ChakraWarti, C.J., 
and Lahiri, J., , obsers’ed : ' ' , 

“ The real point, howe^-er, is whether a second or a third notice of demand is at all permissible 
under section 29, e\-en whin an assessment is altered in a first or a second appeal. It appears to me 
that the necessity of issuing a fresh notice of demand in such circumstances is beyond argument.” 

The learned Chief Justice gave illustrations of those cases in which the earlier 
uotice becomes “inappropriate”. Addressing himself to the necessity of a new 
notice, the learned Chief Justice observed : 

‘‘In my view the answer to that could only be in the affirmative.” 

’ The difference between the word ‘in consequence of any order ’ used in the Act, 
and ‘ in consequence of any assessment order in pursuance of this Act, which, he 
pointed out, could have easily been used, was not stressed and he held that the orders 
of the Appellate Assistant Commissioner and the Tribunal answered the former 
description. He expressed his conclusion thus : 

1. A.I.R. 1956Cal.3%. 
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“ If so, -anen trers is so=e tax dee La cosseqnecce of aa order passed by the Appellate Assis- 
tant Coaaaisioaer or in coaseqaeace of an order passed by the Appellate Tribunal, a clear occasion 
arhes cacer the v^ords of the section to serve a notice of demand upon the assessee. That such, 
fresh notice should be issued when the assessment is altered is but common sense and I see no 
reason to construe the section against reason and against the actual necessities of realisation.” 

In. the next ense, Ledhuram Tqpanay. D. K. Ghosh emd others^ the facts were the 
converse. There a demand notice tvas issued and then the tax was reduced. The 
assessee contended that there should be a fresh notice of demand before he was 
deemed to be in default. Chakrawarti, CJ.. and Das Gupta, J., held that on reduc- 
tion of assessment nothing further was required beyond an intimation to the assessee 
and the Collector of the reduction of the tax. The reason given was that the demand 
in respect of the e.xcess stood ‘ eliminated ’ and the demand for the balance remained. 
It "was held that a case of enhancement was diEerent and it needed a fresh notice 
of demand. It vrzs however not pointed out whether the fresh demand should be 
for the excess amount or the whole of the amount. Nor was it shown why a letter 
to the assessee and the Collector would not do in that case also. In either case, 
sneaking arithmetically, a portion of the demand is saved, but speaking legally, the 
demand notice, to quote the words of the earlier judgment, “becomes inappropriate.”' 

■V^Tether the learned Chief Justice was right on the first occasion or on the 
second can only be said after discussing the relative sections of the Income-ta.x Act 
bm this much I must say (and I say it with considerable hesitation and difildence since 
I hare alware held that the learned Chief Justice in high esteem) that he has not been 
able to get clear of the words used by him on the earlier occasion. It seems 
anomalous that if the ta.x is increased from Rs. 10.000 to Rs. 10,010 a fresh notice 
of demand must go. that is to say the earlier default is wiped off; but if it is re- 
duced from Rs. 10,010 to Rs. 10 a fresh notice is not required and the assessee must 
be deemed to be in default for Rs. 10 with aU the e\il consequences of default be- 
cause he did not pay an e.xtra ten thousand rupees with the ten rupees. But it may 
be said there is no room for logic andmathematics if the Act so requires and the true 
answer can only be furnished by what the law requires. Before dealing with the 
pertinent sections to determine how the matter stands there, I may say that the 
other cases of the other High Courts cited earlier do not add to the discussion, 
but mention must be made of The Municipal Board. Agra v. Commissioner of Income~ 
icx-GrJled Frorinces No. 2-. In that case, though a fresh notice of demand was 
served after reduction of ta.x under section 35 of the Income-ta.x Act, calculation of 
limitation from the date of service of that notice was not allowed because the clauses 
relating to right of appeal, period of limitation, etc., were pencilled through. The 
reason'grven was that section 34 (5) makes it compulsory to serve a notice of demand 
onlv when there is enhancement and as no fresh notice is made compulsory when the 
ta.x"is reduced, none need issue. An assessee might, on such construction, lose his 
limitation for appeal in a case under section 27 of the Income-tax Act even before 
the order under section 27 determining the amount of ta.x is passed. 

It is contended that there is no prorision that a second or third notice of de- 
mand must issue. Tnere is no need that the AcX must e.xpressly authorise the issue 
of fresh notices of demand. Even if such a power is not expressly included, if fiotvs 
from section 1- of the General Clauses Act under which a power can be exercised 
as often as the occasion demand. I am. however, of the opinion, that (except in 
Kscs of uV the. A-ct does contemplate that afresh notice of demand shall 

issue. There are two reasons for it. The first is the language of section 29 and the 
other is the consequence follovring the issuance of a notice of demand. I shall 
deal first '.vith the* second ground. 

After the demand is made, the tax. penalty and interest become a debt due to 
the Goverrimeni. This was decided a long time ago by the Privy Council in Doorga 
Prasad Cfu:nu:r:a v. Sccreiar}- oj Sre.'eA Further, fay issuing a notice of demand. 
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the period of limitation for appeals under section 30 of the Act starts in many 
cases. Futher still, when the notice of demand is not complied with, the assessee can 
be treated as a person in default and he is liable to pay a penalty equal to the tax 
due under section 46 (1) of the Income-tax Act. Lastly, on the failure of the 
assessee to pay after a notice of demand is issued, the recovery' proceedings can be 
started within a time limit and the amount of tax can be treated as an arrear 
of land revenue. 

It follows, therefore, that the notice of demand is a vital document in many 
respects. Disobedience to it makes the assessee a defaulter . It is a condition pre- 
cedent to the treatment of the tax as an arrear of land revenue. It is the starting poin- 
of limitation in two ways and the breach of obedience to the notice of demand draws 
a hea%'j' penalty. The notice of demand which is issued must be in a form prescribed 
by rule 20 and the form includes the following particulars ; it shows the amount 
which has to be paid and indicates the person to whom, the place w'here and the time 
within which it has to be so paid. Compare with it section 45 of the Income-tax 
Act which provides ; 

“Any amount specified as payable in a notice of demand under section 29 or 

an order under section 31 or section 33 shall be paid within the lime, at the place and to the person 
mentioned in the notice or order, or if a time is not so mentioned then on or before the first dav of 
the second month following the date of (he sendee of the notice or order, and any assessee failing 
so to pay shall be deemed to be in default, provided that, when an assessee has presented an appeal 
under section 30, the Income-tax Officer may in his discretion treat the assKsee as not being in de- 
fault as long as such appeal is undisposed of.’’ ” (Proviso and Explanation omitted.) 

From this section, it follows that an assessee is deemed to be in default if he 
disobeys either a notice of demand under section 29 or an order under sections 31 
and 33. The contents of the notice of demand may be included in these orders and 
the order then serves the purposes of a notice of demand as well. In both cases, if 
time is not mentioned, the assessee must pay the tax on or before the first day 
of the second month following the date of the service of the notice or order. Once 
a default is incurred, it continues and the filing of an appeal does not save the assessee 
from the default. The Income-tax Officer can start and continue the proceedings 
for recovery of the tax notwithstanding the filing of the appeal. It is however to be 
seen that he has been given the power to treat the assessee as not in default as long 
as the appeal is undisposed of. This power is conferred, because section 46 (1) 
provides : 

“ W'hen an assessee is in default in making a payment of income-tax, the Incomc-ta.x Officer 
may in his discretion direct that, a sum not exceeding that amoimt shall be recovered from the assesses 
by way of penalty,’’ 

To save an assessee from penalty, the Income-tax Officer may treat him as 
not in default but if he does not, he is within his rights. 

Now' take a case in which an assessee is considered to be in default after a notice 
of demand is seiv’ed. Assume that the tax which is due is Rs. 10,010. The 
Income-tax Officer can, in his discretion, add another Rs. 10,010 by w'ay of penalty 
and issue a certificate a^inst him for recovery' as arrears of land revenue of a sum 
of Rs. 20,020. Suppose the assessment is then reduced and his tax liability is found 
to be Rs. 10. To say that the old proceedings for the recovery of Rs. 20,020 can still 
be pursued in r^ect of Rs. 20 and the petty amount recovered as arrears of land 
revenue, when, if a.notice of demand for Rs. 10 were sent the assessee would have 
paid the sum readily, is to make the law' operate very harshly without any advantage. 
To say again that the assessee w'hose tax is enhanced must receive a fresh notice of 
demand because the old notice becomes inappropriate is to make the lot of a person 
whose ta.x is reduced worse than that of a person whose tax is increased. At least 
the contumacy of the latter is the same if not greater than that of the former. 

It is said that all that is necessary is that the Income-ta.x Officer should wrim a 
letter informing the assessee that the tax is reduced from Rs. 10,010 to Rs. 10. 'we 
question is, why not send him a fresh notice of demand ? If there is no pro'v^ion 
in the Income-tax Act to send a fresh notice there is none authorising the sending 
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•of letters. No doubt, the old proceedings for recovery of the tax might become 
■out of date and inappropriate, but it is one thing to use coercion to recover an amount 
which the assessee did not but probably could not pay, and another to recover an 
nmoimt which the assessee could and would pay readily. However, if the law 
requires that a notice of demand need not go, that would be the end of the matter ; 
but, in my opinion, section 29 in its terms is extremely clear and indicates that a 
notice of demand must always issue. 

It reads : 

“ When any tax, penalty or interest is due in consequence of any order passed under or in pur- 
suance of this Act, the Income-tax Oflacer shall serve upon the assessee or other person liable to 
•xny such tax, penalty or interest a notice of demand in the prescribed form specifying the sura 
■so payable,” 

The learned Chief Justice of the Calcutta High Court, if I may say respectfully, 
was perfectly right in pointing out its meaning in his first case. I cannot add to what 
he said and I adopt all he said. But I would add a few words. The mandatory 
part of the section is quite clear. “ The Income-tax Officer shall serve a notice 
of demand upon the assessee ” are emphatic words and the earlier part shows that he 
has to do it when tax is due in consequence of “ any order ”. Any order means not 
only an order passed by himself, but also an order passed by reason of the success 
of an appeal which the assessee may file and in which the old assessment is set aside. 
In view of the consequences that ensue, it is clear to me that when an assessment is 
gone through a second time and the amount of tax is reduced, the Income-tax Officer 
must intimate to the assessee the reduced amount of tax and make a demand and give 
him an opportunity to pay before treating him as a defaulter. This is incumbent 
because the assessment resulting in the tax is itself set aside or modified and an assessee 
is entitled to a proper assessment and ascertainment of tax before a demand can be 
made on him. 

It is said that the Income-tax Officer can send a letter but the law says that he 
■* shall sene upon the assessee a notice of demand in tJw prescribed form ’. When the 
law requires that a notice of demand should issue the mode of coraph'ance bv a letter 
is excluded. It may be that the letter is a good substitute for a notice of demand 
but the section demands that it should be ‘ in the prescribed form ’. If a letter is to 
be written, why not a notice of demand ? In other words, when the assessment is 
altered, whether it is reduced or it is increased, by reason of any order under the 
Act, it is the duty of the Income-tax Officer to issue a notice of demand in the pres- 
cribed form and sen-e it upon the assessee. The learned Chief Justice of the Calcutta 
High Court clearly was of the view in the first case that there was only one answer 
to the question and I respectfully agree with him. He could only depart from his 
earlier view by finding fault with the drafting of section 45. I regret I cannot agree 
with him there. Section 45 intends that the order of the Appellate Assistant Com- 
missioner and the Tribunal may in some cases also serve as notices of demand. 
Further it is not clear from the later decision whether on the enhancement of the tax, 
a fresh notice of demand is required for the excess only or the whole of the sum. 
Tliat answer is not furnished in any of the other cases to which reference was made 
at the Bar. If default is saved in respect of the reduced amount, a default would 
also be saved in respect of the original amount when the demand is increased. If 
a notice of demand were to issue in respect of the excess only, there will be two notices 
of demand and two starting points of limitation, both for the purpose of coercive 
action under section 46 (7) as well as for purposes of any appeal that might lie. If how- 
ever, a fresh notice of demand is to go in respect of the composite sum, the question 
to ask would be, what happens to the default which was incurred already ? How 
does it disappear? In my opinion, there is only one possible answer and it was 
given by the learned Chief Justice in the earlier case. 

I would therefore dismiss these appeals and all the more readily because a 
fresh notice of demand has issued in this case. If it is disobeyed, the Income-tax 
Officer would be able to recall the old certificate issued to the Revenue Officer, 
amend it and bring it in line with the tax now demandable and return it to him for 
continuing the recovery proofings. ^ 
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I would dismiss the appeals but in the circumstances of the case, I would make- 
no order about costs. 

Shah, J. — 'The Income-tax Officer, Kolar Circle, Kolar, assessed Seghu Buchiah 
Settj' — ^respondent in this appeal — ^to income-tax under section 23 (4) of the Indian 
Income-tax Act, 1922, for the j’ear 1953-54 on an estimated income of Rs. 61,000' 
and for the year 1954-55 on an estimated income of Rs. 1,21,000 and ser\’ed notices 
of demand under section 29 of the Act for the tax due under the two orders of assess- 
ment. On the respondent failing to comply with the notices of demand within the 
period specified, the Income-tax Officer treated the respondent as in default and sent 
certificates under section 46 (2) of the Act to the Deputy Commissioner, Kolar, for 
recovery of the tax determined by the orders of assessment. The Deputy Commis- 
sioner attached certain jjroperties belonging to the respondent. In appeals filed 
by the respondent against the orders of assessment the Appellate Assistant Com- 
missioner reduced the income assessed for the year 1953-54 to Rs. 28,000 and for 
the year 1954-55 to Rs. 46,000. The Income-tax Officer did not issue fresh notices- 
of demand pursuant to the modification in the orders of assessment made by the 
Appellate Assistant Commissioner, but by his letter dated 14th February, 1956, 
informed the respondent that he had to pay tax as reduced by the appellate order. 
The respondent did not pay the amount of tax demanded, and applied to the High 
Court of M3'sore under Article 226 of the Constitution for a writ certiorari quash- 
ing the certificates issued by the Income-tax Officer treating him as in default and a 
writ prohibition prohibiting the Income-tax Officer from enforcing the certificates under 
section 46 (2) of the Income-tax Act. The High Court of Mysore relying upon the 
judgment of the Calcutta High Court in Metropolitan Structural Works, Ltd. v. 
Union of Jndia^, held that the Income-tax Officer could not, without issuing fresh 
notices of demand, after the Appellate Assistant Commissioner of Income-tax- 
reduced the taxable income, setting out the tax payable by him for the t\vo years in 
question, treat the respondent as a defaulter and that the proceedings of the Collector 
based on the certificates issued pursuant to the order of assessment by the Income- 
tax Officer were illegal. Against the orders passed by the High Court, the Income- 
tax Officer has appealed to this Court, with Special Leave. 

The question which falls to be determined in this appeal is about the legal effect 
of the reduction of the assessable income by the order of the Appellate Assistant 
Commissioner on the notices of demand previously issued by the Income-ta.x Officer. 
The respondent contends that by the modifications made in the orders of assessment 
the notices of demand issued by the Income-tax Officer must be deemed cancelled 
or superseded, and he cannot be regarded as in default, unless fresh notices of demand- 
are issued by the Income-tax Officer specifjing the amount payable pursuant to the 
appellate order. The respondent says that there was at the material time no out- 
standing demand notice or order specifying the amount payable, failure to comply 
with which may be regarded as constituting a default. The respondent strongly 
relies upon the observations made.by Chakravartti, C.J., in his judgment in Metro- 
politan Structural Works, Ltd\,s Core L that where the income assessed by the Income- 
tax Officer is reduced in appeal, the notice of demand issued by the Income-tax 
Officer in respect of the -income assessed by him w'ill on such reduction cease to be 
appropriate, such being the meaning of the statute and any interpretation to the 
contrary is “ against reason ” and “ against the actual necessities of realisation”. 

The respondent therefore submits that an order of the Appellate Assistant Com- 
missioner in appeal not only supersedes the order of assessment against which the 
appeal is carried, but also the notice of demand issued by the Income-tax Officer 
and all proceedings taken for recovery of tax in pursuance of the notice of dcmaiid, 
and therefore default which has resulted from the failure to comply with the notice 
of demand becomes inoperative, w'hen the Appellate Assistant Commissioner passes- 
his order in appeal against the order of assessment, whether such order is of confirma- 
tion or variance. The Income-tax Officer may, submits the respondent, issue a 

1. {1935J 28^LT.R- 432 ; A J.R. 1956 Cal. 395. 
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certificate under section 46 if there be afresh default resulting from no-compliance- 
of the order of the Appellate Authority. If this submission is true, the demand notices- 
must be issued and aU steps pursuant to an order of assessment for recovery must be 
completed before the appeal against the order of assessment is disposed of. If the 
proceedings are not completed, they will be superseded by the order passed by the 
Appellate Authority. 

We may examine the correctness ofthe plea raised by the respondent in the light 
of the scheme for recover^' of tax, penalty or interest due under the provisions'^of 
the Act. After the income of an assessee is computed, and liability to pay tax, 
penalty or interest is determined in the manner provided by the Act, proceedings 
for recovery of the amount commence. A notice of demand is the foundation 
of such proceedings and of the jurisdiction to collect the tax. It is the notice of 
demand which converts the liability determined by the order of assessment into a 
debt due by the assessee to the State. There must therefore be a valid order of 
assessment, on which a notice of demand may be founded. Section 29 invests the 
Income-tax Officer alone with jurisdiction to issue a notice of demand, and no other 
Officer out of the hierarchy of Revenue Officers has tliat jurisdiction. It provides : 

“ WTien any tax. penalty or interest is due in consequence of any order passed under or in 
pursuance of this Act, the Income-tax Officer shall serve upon the assessee or other person liable to- 
pay such ta.x, penalty or interest a notice in the prescribed form specifying the sum so payable.” 

The notice of demand has to be in the Form prescribed under rule 20 which 
requires that the amount demanded, and the person to whom together with the 
place where it is to be paid, must be stated in the notice. Section 45 of the Act provides- 
that the amount specified as payable in the notice of demand or an order under section 
31 or section 33 shall be paid within the time, at the place and to the person mentioned 
therein, or if no time be so mentioned, then on or before the 1st day of the second 
month following the date of the servnce of the notice or order and if the assessee fails- 
to pay the tax he shall be deemed to be in default, unless the assessee has presented 
an appeal under section 30 of the Income-tax Act and the Income-tax Officer in his 
discretion treats the assessee as not being in default as long as such appeal is undis- 
posed of. Section 45 therefore prescribes the conditions under which a person may 
be treated as in default. Section 46 provides the mode and time of recovery of 
the amount due by an assessee. Sub-sections (2) to (6) of section 46 lay down the 
method which may be adopted for recovery of the dues. Sub-section (2) authorises 
the Income-ta.\ Officer to forward to the/Co!lector a certificate under his signature 
specifying the amount of arrears due from an assessee. The Collector, on receipt 
of such certificate has to proceed to recover from such assessee the amount specified 
therein as if it were an arrear of land revenue. Sub-sections (3) to (Q deal with 
other modes of recover}' : But resort to the modes of recovery’ is subject to sub- 
section (7) which protades that sar'e in accordance with the provisions of sub-section 
(1) of section 42, or ofthe Proviso to section 45, (.which arc for the purposes of this 
case not material) no proceedings for recovery of any sum payable under the Act 
shall be commenced after the expiration of one year from the last daj’ of the financial 
year in which a demand is made under the Act. The Act therefore provides that if 
an assessee makes default in complying with the notice of demand or order under 
sections 31 or 33, proceedings may be taken in the manner provided in section 46 
for recovery of the tax. due but such proceedings shall not be commenced after the 
e.xpiration of the period specified in sub-section (7). 

By the determination of tax under section 23, or imposition of penalty in cir- 
cumstances mentioned in section 2S. or liability for pajment of interest in circums- 
tances mentioned in section IS-A (4), (6). (7) or (8) obligation to pay ta.x, penalty 
or interest arises, and upon service of a notice of demand under section 29 or an 
order under section 31 or section 33, the tax, penalty or interest become due and pay- 
able, and if the tax is not paid within the time specified, the assessee must, unless the 
Income-tax Officer otherwise directs, be treated as in default. Against the assesses 
in default, the Income-tax Officer maj' take appropriate steps for recovery of tax as- 
prescribed in clauses (2) to (6) of section 46. But the Legislature has not enacted, 
s c j — 88 
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that steps taken by tbe Income-tax OScer for recovery of tax mil lapse or be super- 
seded when the appeal against the order of assessment passed by the Income-tax, 
Officer is disposed of by the Appellate Anthoritj'. Section 45 in terms provides that 
when an assesseeis serv'ed with the notice of demand and has failed to comply with 
the notice, he shall, unless otherwise ordered, be deemed to be a defaulter. The 
Act provides a right of appeal against the order of assessment but on the presentation 
of the appeal the power of the Income-tax Officer to take steps for recover^’ of tax 
is not suspended. The Income-tax Officer is obbged b3' the statute to issue a notice 
of demand for payment of ta.x. penalty or interest due in consequence of any order 
passed under or in pursuance of the Act. Lodging of an appeal does not operate 
as a stay and would not entitle the assessee to witlffiold pajment of tax till the 
appeal is decided. The Income-tax • Officer mayin his discretion treat the assessee 
as not in default as long as such appeal is not disposed of, but unless such an order 
is passed the assessee would, on failure to compli' with the order, be a defaulter and 
proceedings for recovery of tax may be initiated and continued during thependencj' 
of the appeal. 

It is clear therefore that when tax, penaltj' or interest is determined and demanded, 
proceedings shall be commenced for recovery, and these proceedings maj' be com- 
menced and continued, notwithstanding the presentation of an appeal. B\‘ failing 
to comply with the demand the assessee becomes a defaulter, and it is not provided 
that he shall cease to be a defaulter on the disposal by the Appellate Authorin’ of the 
appeal against the order of assessment. In the absence of such a provision, it is 
difficult to perceive ant' ground for holding that the proceedings commenced against 
a defaulting tax-payer for recovery of tax must be abandoned, and fresh proceedings 
commenced for recover}' of tax pursuant to the order of the Appellate Authority. If 
on the passing of an order by the .Appellate Authority, the notice of demand pre- 
v'iously issuer! is deemed to be cancell^ or superseded, an assessee must be mea^ 
as absolved from the consequences of his default even if the Appellate Authority' 
confirms the order of the Income-tax Officer, because the earlier default by the ta.x- 
payer will in every case go bj' the board, and the proceeding must be commenced 
again after ser%’ice of a fresh notice of demand, the discretion vested in the Irrcome- 
tax Officer to treat or not to treat an assessee pending appeal in default will, in all 
cases be valueless. The provisions of the Act do not indicate any such legislative 
intent and express enactment conferring upon the Income-tax Officer, in his exercise 
of discretion, power not to treat a person who has preferred an appeal as a defaulter, 
contains strong indication to the contrary’. Therefore, in m\' view a person who has 
failed to comply with a notice of demand would continue to be a defaulter notwith- 
standing the reduction of liability by order of tbe Appellate Authority. There would 
be onl\' one exception to this rule /.e., when the order of assessment is wholly set 
aside. But that is not a real exception, for against the assessee no steps can be t^en 
because there is no debt due by him. 

It was urged that a person can be said to be in default in payment of tax. when 
he fails to comply with a demand for a specific amount, and when the amount pay- 
able by him is reduced in appeal, he is no longer in default because he has had no 
■opportunity to meet the reduced demand. But the status of a defaulter under the 
Act is a condition for initiation of proceedings for recovery, and by the redurtion 
of liability in appeal the status is not altered. Even if the amount due is modified, 
the status persists, but the process for recovery will be adjtisted according to the modi- 
fied demand including the imposition of penalty under section 46 (1). It is true that 
the Act contains no express provisions which enables the Income-tax Officer to modi- 
fy the certificate which is issued to the Collector, but the absence of such a provision 
■does not detract from the duty of the Income-ta.x Officer to give informatio.-i to the 
recovering authority about the reduction in the liability for ta.x. penalty or interest 
made by the Appellate Authority and to request such authority to adjust his procec- 
■ding to the modified demand. Such a duty must necessarily be implied. An etrm 
in the certificate can alway’s be clarified by an amendment and if that power be 
granted, there is no reason to suppose that a demand which is reduced because of 
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subsequent events, such as modification of the assessment by the Appellate Authority, 
or payment made by the tax-payer as directed by the notice of demand may not be 
enforced in a manner consistent with the outstanding demand. If in an appeal the 
Appellate Assistant Commissioner enhances the tax, the Income-tax OJBScer may give 
intimation to the recovering authority about the enhanced demand. No fresh notice 
is contemplated to be given by the Act in the case either of reduction of assessment or 
enhancement. The plea that a fresh notice ofdemand may have to be issued when 
the assessment is enhanced is not warranted by the statute, and the argument that 
against the assessee two notices of demand may in certain cases be issued, failure to 
comply with which may make him doubly a defaulter has no valid basis. 

Counsel for the respondent urged that it is open to the Appellate Assistant Com- 
missioner to specify by his order the time and place at which the tax determined by 
him is to be paid, and the person to whom it is to be paid. If the Appellate Assistant 
Commissioner does not so specify the amount, the person to whom and the place 
at which the pajment is’to be made, the order of the Income-tax officer would be 
deemed to be superseded and it would be the duty of the assessee then to pay the tax 
detennined pursuant to the order of the Appellate Authority after a fresh notice is 
served upon him and he cannot be deemed to be in default unless he has failed to 
comply with the directions of the Appellate Assistant Conunissioner within the period 
prescribed by that order. Section 45 does undoubtedly refer to the amount specified 
in an order passed under section 31 which deals with the procedure and the power of 
the Appellate Assistant Commissioner hearing an appeal from the order of the In- 
come-tax Officer— and to the amount specified in an order under section 33 dealing 
with the procedure and the powers of the Income-tax Appellate Tribunal in appeal 
against the order of the Appellate Assistant Commissioner, and provides that default 
in payment of the amount so specified can only arise if it is not .paid within the time 
at the place and to the person mentioned in the order under section 31 or section 33 
or in the demand notice under section 29. But sections 31 and 33 do not provide 
that in making their respective orders the Appellate Assistant Commissioner and the 
Appellate Tribunal shall determine the tax, penalty or interest, and shall also prescribe 
the time within which, the person to whom, and the place at which the amount speci- 
fied shall be paid, and it would be difficult to accept the contention that the Legis- 
lature in enacting section 45— a provision relating to recovery of tax intended to pro- 
vide that in exercise of the appellate power, the Appellate Assistant Commissioner 
and the Income-tax Tribunal shall comply with certain requirements. In certain 
exceptional cases such as those in which an appeal is filed only against the amount 
of tax determined under section 23 or against imposition of penalty under section 28 
or against orders specifying the amount of interest payable under section 18-A. the 
Appellate Assistant Commissioner or the Tribunal may, in their final orders, specify 
the amount to be paid and also the time within which and the place at which and 
the person to whom the amount is to be paid. Such a direction is intended only 
to effectuate in appropriate cases the order of the Appellate Assistant Commissioner 
or the Tribunal. It docs not take the place of a notice of demand, but if made, may 
operate if not complied with to make the person liable to pay the amount specified 
a defaulter. An Appellate Assistant Conunissioner may, in an appeal against the 
order of the Income-tax Officer, either confirm the assessment or modify it by reducing 
or increasing it. Similarly the Tribunal may confirm the assessment of the 
Appellate Assistant Commissioner or may reduce the assessment. But the Appellate 
Assistant Commissioner and the Tribunal arc not required by statute to specify the 
amount as pajnble in their order, nor are they required to direct payment to be made 
in their order. 

The Appellate Assistant Commissioner and the Tribunal have power to impose 
penalty in the conditions specified in clauses (a), (6) or (c) of sub-section (1) of sec- 
tion 28 of the Income-ta.x Act. But these orders are passed in exercise of their 
appellate jurisdiction conferred by sections 31 and 33 of the Act and where the 
Appellate Assistant Commissioner imposes penalty he may specify the amount there- 
of. Similarly the Tribunal imposing penalty may specify the amount of penalty. To 
such cases the provision relating to default arising on failure to comply with the dircc- 
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tions to pay may apply if the -person to whom, and the place at which, it is to be- 
paid are specified. 

The assumption that section 45 of the Income-tax Act requires the Appellate- 
Authority to specify the amount payable in the order therefore seems to be unwarranted 
and the fact that under certain circumstances, having regard to the nature of the 
order appealed from, the Appellate Authority may specify in the order such parti- 
culars, does not justify the interpretation either that the Income-tax Officer has the 
power to issue the notice of demand only in those case where by inadvertance the- 
Appellate Assistant Commissioner or the Tribunal have failed to specify the amount 
payable or that the passing of orders by the Appellate Assistant Conamissioner or 
the Tribunal deciding the appeal has the effect of superseding the notices of demand 
issued by' the Income-tax Officer. In the absence of any provision imposing an 
obligation upon the Income-tax Officer to issue successive notices of demand from 
time to time for recovery of the amount due during the process of assessment, it 
must be held that the notices of demand issued by the Income-tax Officer in exercise 
of the power under section 29 may be enforced in the manner provided by section 46^ 
and within the period of limitation provided in clause (7) of section 46, even after 
the appeal against the order of assessment by the Income-tax Officer is disposed of, 
subject to adjustment of the amount to be recovered in the light of the order of the 
Appellate Assistant Commissioner. 

Observations made by Chakravartti, C.J., in the case in Metropolitan Structural 
Works Ltd.’s case\ do lend support to the argmnent that the issue of a fresh notice 
on modification by the Appellate Authority was a “ matter of reason” and “ based 
on the actual necessities of realisation ” and that-it is obligatory upon the Income- 
tax Officer to issue such a notice on every occasion when the assessment was modified. 
But the learned Chief Justice himself explained the observations in his judgment in 
Ladhuram Taparia v. D. K. Ghosh and others^, and pointed out that in Metropolitan- 
Structural Works Ltd.’s case\ the sole question which fell to be determined was as 
to the commencement of the period of limitation under section 46 (7) for enforce- 
ment of a notice of demand when successive notices of demand were in fact issued 
by the Incoine-tax Officer, and that the earlier judgment was not intended to lay 
down and did not lay down that the Income-tax Officer was under an obligation 
to issue a fresh notice of demand merely because the Appellate Assistant Com- 
missioner had modified the assessment. Chakravartti, C.J., after referring to the 
contention which was advanced and his observations regarding the necessity of 
issuing a fresh notice of demand where the earlier notice had become inappropriate 
by reason of reduction in the amount of the tax payable observed at page 422 : 

“ To say that was not to say that a necessary modification of the demand could only be niadc 
by issuing a second notice under section 29 and could not be made in any other way, or to put it in 
other words, it was not to say that the necessity of issuing afresh notice of demand was an 
invariable and imperative necessity. • • • » 

I am altogether unable to see how that decision can be construed as having laid down that 
whenever an assessment order was modified by an appellate order, an obligation arose to issue a 
second notice of demand under section 29, if the modified amount was sought to be made payable 
and if it was sought to establish that a default in respect of the modified demand has been committed. 

The observ'atious of Chakravartti, C. J., in Metropolitan Structural Works Ltd.’s 
case^, relating to the necessity of issuing a fresh notice on the modification of the 
assessment were somewhat wide and literally read may support the argument advanced 
by the Counsel for the respondent in this case, but they were, in my judgment, 
unnecessary' for the purpose of deciding the case and did not correctly interpret the 
provisions of sections 29, 45 and 46. The view which has been expressed by Chakra- 
vartti, C.J., in Ladhuram Taparia' s case% has been adopted in other cases as well: 
Auto Transport Union {Private) Ltd, v. Income-tax Officer, Ahvaye^ and llira 
Income-tax Officer and Mali Ram v. Collector of Bhilwara-. In my view the validity 


1 . (1958) 28 r.T.R. 432. 3. (19G2) 45 I.T.R. 103. 

2. A.I.R. 1957 Cal. 667 : f.L.R. (1958) 2 Cal. 4. (1962) 45 I.T.R. 317. 
314 : (1958) 33 I.T.R. 407 (422). 
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of a certificate issued under section 46 (2) to the Collector for recovery of tax must 
•depend upon the power of the Income-tax Officer to issue that notice. That power 
jtnay be exercised only if the assessee is a defaulter, and the proceedings are com- 
menced within the period provided in section 46 (7). If because of failure to comply 
with the notice of demand issued by the Income-tax Officer the assessee is in default, 
I fail to appreciate how such a person can be regarded as not in default, merely because 
•the order of assessment is modified but is not vacated. The High Court was, there- 
fore, in error in holding that it was necessary to issue a fresh notice of demand, if 
the Appellate Assistant Commissioner modified the assessment so as to reduce the 
amount of tax due and unless such a notice was issued, the assessee could not be 
regarded as in default. 

The appeal will therefore be allowed and the petition filed by the respondent 
will stand dismissed with costs in this Court and the High Court. 

Order of the Court : — By order of the majority, the appeals are dismissed. 
.But there will be no order as to costs. 

V.S. Appeals dismissed. 
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Every order of a Sovereign Ruler ^s■ho combines in himself all legislative, executive and judicial 
functions cannot be treated as law irrespective of the nature or character of the order passed. The 
true nature of tlie order must be taken into consideration, and the order to be law must have the 
•diaracteristics -of law, that is, of binding rule of conduct as the expression of the tsill of the 
Sovereign which does not derive its authority from mere consensus of mind of fivo parties eiitcring 
into a bargain. 

Acontract Is essentially a compact between two _ or more parties ; alawisnotan agreement 
between parties but is a binding rule of conduct deriving its sanction from the Sovereign Authority. 
There is a valid distinction betu-een a particular agreement between two or more parties even if one 
of the parties is the Sovereign Ruler, and the law relating generally to agreements. ^Thc former rests 
on consensus of mind and the latter c-xpresscs tlie will of the Sovereign.. 

Nobody could envisage in 1941 the constitutional developments tshich look place in 1947-50 and 
when the parties talked of Federal e.xcisc duty and Fcdcml income-tax, they had in mind the scheme 
of federation envisaged by the Government of India Act, 1935 — ^which scheme never came into opera- 
tion. It is dilEcult to sec how the agreement in any \-ic\s- of the matter can be treated as latv in respect 
ofa ta.x or duty imposed by the Union Government when there is no mention of it therein. 

A contract is a compact between two or more parlies and is either executory or executed ; if a 
statute adopts or confirms it, it becomes law and is no longer a mere contract. That is all that a 
■“ legislative contract ’ means. In the instant cases there is no legislath'c contract. 

In the absence of any term as to exemption from «cise duty or income-tax to be imposed bv the 
UiJon Legislature, the question of succeeding So%-crcigns accepting such a term and an obligation 
arising therefrom on 2Glh January, 1950 by means of Article 295 (1) (5) of the Cor.stitution cannot at 
nil arise. A terra or undertaking which is non-existent cannot give rise to right or obligation in 
favour of or against any party. The claim of the appellant can be rejected on this short ground. 

Itisnowss-cll settled that an “.act of State” is the taking over of Sovereign pouers by a State in 
respect oftcrritorywluchs'.-as not till then part ofit, by conquest, treaty, cession or olhowise and the 
municipal Courts recognized by the neav Sovereign have the power and jurisdiction to invcstig-'tc 


• Cu\. No. 214 of U5G srith 
C.A. No. 399 of 1960. 


27th November, I9G2j 
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and ascertain only such rights as the new Sovereign has chosen to recognise or ackncnvledge by legis- 
lation, agreement or otherwise ; and that such a recognition may be express or may be implied fiom 
circumstances. 

I'ieither the United State of Rajasthan nor the State ofRajasthan affirmed the agreement. There 
was no enforceable right against these States. If the right itself did not exist before the commencement 
of the Constitution, there tvould be no question tf its vesting in another Government under Article 
295 (1) (i). 

There is nothing in Article 295 which expressly prolubits Parliament fiom enacting a latv as to 
income-tax or excise duty in territories which became Part B States, and which ss'cre formerly Indian 
States, and such a prohibition cannot be read into Article 295 by virtue of some contract that might 
have been made by the then Ruler of Indian State with any person. 

Article 19or ArticleSl of the Constitution cannot be called in aid, ifthe right itselfdid not survive. 

Obiter : In \-iew of the vcr>’ clear words of section 30 of the Rajasthan Excise Duties Ordinance, 
1949 and of the repealing provisions in the Finance Act, 1950 it would be difficult to hold that the 
earlier special law on the subject still continued in force. 

Appeal from the Judgment and Order dated the igth October. 1953 of the 
Rajasthan High Court in D.B. Civil Misc. Writ No. 47 of 1953 VAth 

-Appeal from the Judgment and Decree dated the 7th May, 1959 of the Rajas- 
than High Court in D.B. Civil Regular First .Appeal No. 10 of 1955. 

G. S. Paihak, Senior -Advocate {Rameshivar J\’'aih. S. X. Andlcy and P. L. Vohra, 
-Advocates of Mjs. Rajinder Xarain & Co., with him), for -Appellant (In both the 
Appeals). 

M. C. Setalvad, -Attorney-General lor India, H. X. Scnyal, Additional 
Solicitor-General of Irfdia , and K. X. Rajagopal Saslri, Senior -Advocate (P. X. 
Sachthry, -Advocate, \s’ith them), for Respondents (In C-A. No. 2140! 1956) and 
Respondents Nos. i, 3 and 4 (In C.A. No. 399 of i960). 

G. C. Kasliwal, Advocate-General for the State of Rajasthan and M.M. Tiicari, 
Senior Advocate (5. K. Kapur, Kan Singh, S. Vaikalahrishnan and K. K. Jain, Advo- 
cates, with tliem), for Respondent No. 2 (In C.A. No. 399 of i960). 

The Judgment of the Court ts-as delivered, by 

S. K. Das, J. — These two appeals on certificates granted by the High Court 
of Rajasdian have been heard together, because they raise common questions of 
law and fact and this judgment will govern them both. 

Shortly put, the main question in C.A. No. 399 of i960 is whether the 
appellant, the Maharaja Shree Umaid Mills, Ltd., is liable to pay excise duty ■ 
on the cloth and yam manufactured and produced by it, in accordance with 
the provisions of Ae Central Excises and Salt Act, 1944 which provisions were 
e-xtended to the territory of the State of Rajasthan on ist April, 1950. The main 
question in C..A. No. 214 of 1956 is whether the same appellant is liable to pay 
income-tax in accordance ^s•ith the provisions of the Indian Income-tax Act, 
1922 from the date on which those protdsions were extended to the territory of 
the State of Rajasthan. C No. 399 of i960 arises out of a suit which the appel- 
lant had filed in the Court of the District Judge, Jodhpur. That suit was 
dismissed by the learned District Judge. Then there was an appeal to the High 
Coiut of Rajasthan. The High Court of Rajasthan' dismissed the appeal. The 
High Court was then moved for a certificate imder Articles 132 (i) and i33 (0 
of the Constitution. Such certificate having been granted by the High Court, 
the appeal has been preferred to this Court. .C..A. No. 214 of 1956 arises out of 
a svrit petition which the appellant had filed for the issue of a writ of mandamus or 
any other appropriate ssTit restraining the respondents from assessing^ or re- 
covering income-tax from the appellant. Tliis writ petition was dismissed by 
the High Court on the preliminaiy ground that the appellant had anotlicr remedy 
open to it under tlie provisions of tlie 'Incomc-tttx Act, 1922. Tlie^ appellant 
moved the High Court and obtained a certificate in pursuance of whicli 
filed C..A. No. 214 of 1956. -As we arc deciding both the appeals on merits, U is 
unneccssaty to deal witlt die preliminaiy ground on which the High Court dismissed 
the writ pictition 

IVe have already stated that in both the appeals tljc Maliaraja Slircc Umaid 
hlills. Ltd., Pali, is the appellant. In C.-A. No. 399 of 1960 the respondents arc tnc 
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Union of India, the State of Raj^Aan= joSipur. In G.A. No. 214 of 1956, the 
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3 me-tax, Delhi an tie n relevant to these two appeals. The 

^Ve may now state the ^arxvar Companies Act, 1923 and has its 

appellant was incorporated ^ ^ f Rajasthan. It has been manufactur- 

registered office at Pali m the present ^atc^o J the then Ruler 

ing cloth and yarn since 1941- ^ ^ dSirous of having a cotton miUs started at 
of the State of Jodhpur was certain concessions by ^vay of ii^umty 

Pali and for that P'^'TOse a^ecd to g^ the Jodhpur State or likely to- 

from payment of taxes and dut j^r^d federation of the Indian States and 

come into force in view of the P. ^ ^ jgo^. There were negotiations and 

Provinces under the Government of IndmA^^. ^^ 935 ^^ ^ ^rmal 

correspondence about the concessio and immunities granted was exc- 

deed of agreement r j^is Highness the Maharaja of Jodhpur 

cuted between the Govcri^effi of His Hig g of this agreement, 

side and the appellant on the 3^^ : 

in so far as it is re evant or duties and ro>-altics ; 

“ The State tvill exempt or rem ^ ^ • 


(«) 

(6) 
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■duty or tax by the Legislature of the United State of Rajasthan in the said territories. 
On 5th September, 1949 was promulgated the Rajasthan Excise Duties Ordinance, 

1949 (Ordinance XXV of 1949). This Ordinance was published on 19th Sep- 
tember, 1949 and section 34 thereof said that all laws dealing with matters covered 
by the Ordinance in force at its commencement in any part of Rajasthan were 
repealed. One of the questions before us is whether this section had the effect 
■of abrogating the agreement dated 17 th April, 1941 in caSe that agreement had 
the force of law in the State of Jodhpur. On 23rd November, 1949 the United 
State of Rajasthan made a proclamation to the effect that the Constitution of India 
shordy to be adopted by the Constituent Assembly of India shall be the Constitution 
for the Rajasthan State. The Constitution of India came into force on 26th January, 

1950 and as from that date Rajasthan became a Part B State. 

For the purpose of these trvo appeals, we have to notice the three stages of 
evolution in the constitutional position. First, we have the State of Jodhpur ^vhbse 
Ruler had full sovereignty and combined in himself all functions, legislative, execu- 
tive and judicial. Then we have the United State of Rajasthan into which Jodhpur 
was integrated as from 7 th April, 1949 by the Covenant, Appendix XL at pages 
274 to 282 of the White Paper. Lastly, we have the Part B State of Rajasthan 
within the framework of the Constitution of India which came into force on 26th 
January, 1950. Jodhpur then became a part of the Part B State of Rajasthan. 

Both duties of excise (except alcoholic liquors, etc.) and taxes on income other 
than agricultural income fall within List I of the Seventh Schedule of the Constitu- 
tion of India. By section ii of the Finance Act, 1950, the provisions of the Central 
Excises and Salt Act, 1 944 and all Rules and Orders made thereunder were extended 
to the territory of Rajasthan. as from rst April, 1950. The Excise officers of the 
Union of India recovered a sum of Rs. 4,05,014-1 2-0 as excise duty for the goods 
manufactured and produced by the appellant, for the period from ist April, 1950 
to 31st March, 1952 from the appellant. The appellant said that it paid the arnount 
tinder protest. On i6th April, 1952 the appellant instituted a suit by means of a 
■plaint filed in the Court’ of the District Judge, Jodhpur. In the plaint the appel- 
lant made several averments on the basis of which it claimed that the respondents 
were riot entitled to realise excise duty from the appellant by reason of the agree- 
ment dated 17th April, 1941. ■ The appellant asked for the following reliefs : — 

(fl) Adeclaratioathat the agreement, dated 17th April, 1941 bhindihg on all the respondents; 

(b) that the amount of exdse duty already realised be refunded with interest at 6% per annum; 

(c) that the Union of India and the State of Rajasthan and their servants, agents and officers 

"be permanently restrained by means of- an injunction from realising any excise duty from the appel- 
lant; and ■ ' . , , . V 

(4) that the State of Rajasthan be directed to refund from time to time as and when the appel- 
lant is to pay excise duty to the Union of India, by reason of the indemnity clause in the agreement of 
17th April, 1941. 

Several issues were framed by the learned District Judge who on a trial of 
those issues substantially held that the agreement of 17th April, 1941 was not bind- 
ing on the respondents. He further held that the agreement itself stood frustrated 
by reason of subsequent events which happened and was therefore unenforceable. 
There was an appeal to the High Court which affirmed the main findings of the 
learned District Judge. 

The facts in C.A. No. 214 of 1956 arc the same as those given above, the only 
point of distinction being that this appeal relates to income-tax while the other 
relates to excise duty. Here again the appellant bases its claim on the agreement 
dated 17th April, 1941 and contends that the agreement is binding on the res- 
pondents and the appellant cannot be asked to pay income-tax by reason of the pro- 
visions of the Indian Income-tax Act, 1922 which were extended to the whole of 
India except the State of Jammu and Kashmir as a result of certain amendments 
inserted in the said Act by the Finance Act, 1950. 
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On behalf of the appellant nvo main lines of argument have been presented 
before us in support of the contention that the agreement dated 17th Aprilj 1941 
is binding on the respondents and the finding to the contrary by the Courts belmv 
is incorrect. The first line of argimient is that the agreement of 17th April, 1941 
is itself la^v', being the command of the Ruler of Jodhpur who was a Sovereign Ruler 
at that time and combined in himself all legislative, executive and judicial functions. 
This law, or legislative contract as learned Counsel for the appellant has put it, 
continued in force when Jodhpur merged into the United State of Rajasthan, by 
reason of section 3 of the Rajasthan Administration Ordinance, 1949 which conti- 
nued all existing laws in any covenanting State in force immediately before the 
commencement of the Ordinance. It is pointed out that for the purpose of section 
3 aforesaid, “ law ” means any rule, order or bye-law' which having been made 
by a competent authority in a covenanting State has the force of law in that State. 
The agreement of 17th April, 1941, it is argued, was sanctioned by the Ruler and was 
his order ; therefore, it had the force of a special law in Jodhpur and this law 
continued to be in force by reason of section 3 of the Ordinance referred to above. 
When the Rajpramukh 'of the United State of Rajasthan promulgated the 
Rajasthan Excise Duties Ordinance, 1949 (Ordinance XXV of 1949), section 30 
thereof did not abrogate the special law embodied in the agreement. On the 
coming into force of the Constitution on 26th January, 1950 when Rajasthan 
became a Part B State, Article 372 of the Constitution applied and the special 
law continued in force. The Finance Act, 1950 did not abrogate the special 
la-^v. Therefore, the special law stiU continues in force and binds the respondents. 
This is the fet line of argument. 

The second line of argument proceeds on the footing that the agreement of 
1 7th April, 1 941 is purely contractxial in nature and is not law. Even on that footing, 
learned Counsel for the appellant argues, the contract in question gwes rise to rights 
in one party and obligations on the other. These rights and obligations, it is 
stated, were accepted by each succeeding Sovereign, (i) Jodhpur State, (2) 
United State of Rajasthan and (3) the Part B State of Rajasthan. It is con- 
tended tiiat the finding to the contraxy by the Courts belo^^' is wong. As the 
rights and obligations were accepted by each succeeding Sovereign, Article 
295 (t) Ip) of Constitution came into play as from 26th Januaiy, 1950 and the 
rights and liabilities of tlie Jodhpur State or of the United State of Rajasthan 
became the rights and liabilities of the Govermnent of India in so far as these 
rights and liabilities were for the purposes of the Government of India relating to 
any of the matters enumerated in the Union List. Learned Counsel for the 
appellant argues that .\rticle 295 is of the nature of a constitutional guarantee 
and any law made in violation tliercof must be void to the extent that it violates 
the Article. 

Apart from the aforesaid tvvo mainlines of argument, learned Counsel for the 
appellant has also submitted that the contract in question being a right to property, 
the appellant could not be deprived of it in violation of its guaranteed rights under 
Articles 19 and 31 of the Constitution ; that there was no frustration of the contract 
as found by tlic learned District Judge ; and that in any vieiv the appellant is 
entitled to a refund of the duty or tax paid by it to the Union Government from 
the State of Rajasthan by reason of clause 6 of the agreement. 

We proceed now to deal -ivith these arguments in the order in which tve have 
stated them. v\s to the first line of argument we have come to the conclusion that 
the agreement of 17 th April, 1941 rests solely on the consent of the parties ; it is 
entirdy contracmal in nature and is not law, because it has none of the characteristics 
of law." Learned Counsel for the appellant has relied on tlic decisions of this Cour,: 
in Arr^cr-un-r.issa Begittn v. Mchboob Bc£vm\ Dircclor of Endowments Gozl. of Hyderabad 
V. Akram Ali", Madhaorco Pkalke v. The Stale of Madhya Bharat^, and Prom'd 
Chandra Deb and others v. The State of Orissa*. 'iVc d o not think that these decisions 

1. xVJJt. 1955 S.G. S52. 

2. AJJR- 1956 S.C. 60. 

S CJ — 89 


3. (1961) I S.C.R.937; (19S1) 2 S.C,J,477. 

4. Since reported ia (1953) 1 S.C.J. 1. 
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telp the appellant. It vi 3 S^oia.tedoMtln.Madhaora!}Phalke'scase^, that in determining 
the question whether a particular order of a Sovereign Ruler in whom w’ascombined 
all legislative, executive and judicial fimctions it \vould be nectesary to consider 
the character of the orders passed. Their Lordships then examined the Kalambandi 
under consideration before them and pointed out that “ the nature of the provisions 
contained in this document tmambiguously impresses upon it the character of a 
statute or a regulation having the force of a statute”. Same w'as the position in 
Ameer-un-nissa' s case", and the case of the Director of Endowments, Govt, of Hyderabad^ 
where this Goinrt had to deal with the effect ofFirmans issued by thcNizam who was 
at the time an absolute Ruler. It was held that such Firmans had the effect of 
law because in all domestic matters, the Nizam issued Firmans to determine the 
rights of his subjects. The Firmans were not based on consent, but derived their 
authority from the command of the Sovereign viz., the Nizam, expressing his Sove- 
reign will. For example, in Ameer-un-nissa’ s case^, the Firman set aside the decision 
of a Special Commission in respect of certain claimants and though a subsequent 
Firman revoked the earlier Firman, it did not restore the decision of the Special 
Commission. It was in th^e circumstances that this Court observed : 

“ The detenmnatioii of all these questions depends primarily upon the meaning and effect to be 
given to the various ‘ Finnans ’ of the Nizam which we have set out already. It cannot be disputed 
that prior to the integration of Hyderabad State -with the Indian Union and the coming into force of 
the Indian Constitution, the Nizam of Hj-derabad enjoyed uncontrolled sovereign powers. He vas 
the supreme L^islature, the supreme Judiciary’ and the supreme head of the Executive, and there were 
no constitutional limitations upon his authority to act in any of these captadtics. The ' Firmans ’ 
were expressions of the Sovereign tvill of the Nizam and they were binding in the same s\ay as any other 

law ; nay, they would override ail other laws which were in conflict srith them. So long 

as a particular ‘ Firman ’ held the field, that alone would govern or regulate the rights of the parties 
concerned, though it could be ann'illed or modified by a later ‘ Finnan ’ at any time that the Nizam 
trilled.” 

These observations do not support the extreme viets’ that any and every order of 
a Sovereign Ruler is latv. In Promed Chandra Deb’s case^, the Khorposh grants trerc 
considered in the context of the rules laid down in Order 3 1 of the Rules, Regula- 
tions and Privileges of Khanjadars which were accepted by the Ruler of the State 
as the latv governing the rights of Khorposhdars. It tvas in these circumstances 
held that the Rules continued in force till they were changed by a competent 
authority, and the grants made in accordance with those Rules continued to be 
valid. 

In our view, none of the aforeaid decisions go the extent of laying dots-n that 
any and every order of a Sovereign Ruler who combines in himself all functions 
must be treated as law irrepective of the nature or character of the order passed. 
\Ve think that the true nature of the order must be taken into consideration, and 
the order to be law must have the characteristics of law, that is, of a binding rule 
of conduct as the expression of the wiU of the Sovereign, which does not derive 
its authority from mere consensus of mind of two parties entering into a bargain. 
It is not necessary' for this purpose to go into theories of legal philosophy or to define 
law. However law may be defined, be it the command of the supreme Legis- 
lattire as some jurists have put it or be it a “ body of rules laid down for 
the determination of legal rights and duties which Courts recognise,” there is an 
appreciable distinction between an agreement which is based solely on consent of 
parties and a law which derives its sanction from the tvill of the Sovereign. A 
contract is essentially a compact between two or more parties ; a latv is 
not an agreement bettvecn parties but is a binding rule of conduct deriving 
its sanction from the Sovereign Authority. From this point of vieiv, tlicrc 
is a valid distinction between a particular agreement between two or more 
parties even if one of the parties is the Sovereign Ruler, and the law relating gene- 
rally to agreements. The former rests on consensus of mind, and the latter 
expresses the will of the Sovereign. If one bears in mind this distinction, it seems 
clear enough that the agreement of 17th April, 1941 even though sanctioned 
by the Ruler and purporting to be on his behalf, rests really on consent. l\’c have 


1. (1961) 1 S.CJt. 957: (1961) 2 S.C.J. 477- 

2. A.I.R. 1955 S.C.352. 


3. A.ITI. 1956 S.C. GO. 

4. Since reported in (1963) 1 S.C.J. 1. 
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been taken through the correspondence which resulted in the agreement and our 
attention was particularly drawn to a letter dated 22nd April, 1938 in which the Ruler 
was stated to have sanctioned the terms and concessions decided upon by his Ministers 
in their meeting of 25th February, 1938. We do not think that the correspondence 
to which we have been referred advances the case of the appellant. On the con- 
trary, the correspondence shows that there were prolonged negotiations, proposals 

and counter-proposals, offer and acceptance of terms all indicating that the 

matter was treated even by the Ruler as a contract bet%veen his Government and the 
appellant. That is why in the letter dated 22nd April, 1938 itwas stated that Messrs. 
Gra^vford Bailey & Co., Solicitors, would draw up a formal agreement embodying 
the terms agreed to by the parties. This resulted ultimately in the execution of 
the agreement dated 17th April, 1941. To call such an agreement as law is in our 
opinion to misuse the term ‘ larv 

It is also worthy of note in this connection that clause 6 of the agreement pur- 
ports to give the appellant exemption not only from State excise duty, but also 
from Federal excise duty ; similarly not only from State income-tax, but from 
Federal income-tax or super-tax or surcharge. It is difficult to see what authority 
the Jodhpur Ruler had, to give exemption from Federal excise duty or Federal 
income-tax. Such an exemption, if it were to be treated as law, would be beyond 
the competence of the Ruler. A Ruler can make a law within his own competence 
and jurisdiction. He cannot make a law for some other Sovereign. Such an 
exemption would be a dead letter and cannot have the force of law. Learned Counsel 
for the appellant suggested somewhat naively that the Ruler might exercise his 
influence on the other Sovereign (if and when Federation came into existence) so 
as to secure an exemption from Federal tax for the appellant. Surely, an assurance 
of this kind to exercise influence on another Sovereign Authority, assuming that die 
effect of the relevant clause is what learned Counsel has submitted, as to which we 
have great doubt, will at once show that it has not the characteristics of a binding 
rule of conduct. It is doubtful if such an assurance to exercise influence on another 
Sovereign Authority can be enforced even as a contract not to speak of laiv. 

Learned Counsel for the respondents referred us to several other clauses of the 
agreement which in his opinion showed that the agreement read as a whole could 
not be treated as laiv, because some of the clauses merely gave an assurance that 
the State ivould take some action in future ; as for example, clause 8 which gave 
an assurance to amend the laiv in future. He contended that an assurance to amend 
the law in future cannot be treated as present la-w. There is, we think, much force 
in this contention. When these difficulties were pointed out to learned Counsel 
for the appellant, he suggested diat we should separate the various clauses of the 
agreement and treat only those clauses as law which gave the appellant a present 
right. We do not sec how we can dissect the agreement in the manner suggested 
and treat as law one part of a clause and treat the rest as an agreement only. 

"We should notice here that clause 6 of the agreement docs not refer to excise 
duty or income-tax to be imposed by the Union of India. As a matter of fact, no- 
body could envisage in 1941 the constitutional developments which took place in 
1947-1950, and when the parties talked of Federal excise duty and Federal income- 
tax, they had in mind the scheme of Federation envisaged by the Government of 
India Act, 1935 — which scheme never came into operation. It is difficult to sec how’ 
the agreement in any view of the matter can be treated as law in respect of a tax 
or duty imposed by the Union Government when there is no mention of it therein. 

The argument if carried to a reduciio ad absurdum -ivould come to this that c\'cry 
order of the Ruler would have to be carried out by the succeeding Sovereign. That 
order may be almost of any kind, as for cx.amp3c, an order to thrash a serx’ant. Wc 
have no doubt in our minds, that the nature of the order must be considered for 
dctcmxining whether it has tlic force of law. Article 372 of the Constitution which 
continues existing law must be construed as embracing those orders only which 
have the force of law — ^law as understood at the time, 
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There has been a lot of argument as to what learned Counsel for the appellant 
has characterised as ‘ legislative contracts ’ an expression used mostly in American 
decisions relating to the limitation placed by the ‘ contract clause ’ in the American 
Constitution upon action taken by the State Legislature in respect of pre-existing 
contracts (see Piqua Branch of the State Bank of Ohio v. Jacobknoon^). We do not think 
those decisions have any bearing on the question before us, which is simply this : 
does a compact between two or more parties, purely contractual in nature, become 
law because one of the parties to the contract is the Sovereign Ruler ? The American 
decisions throw no light on this question. Learned Coimsel also referred us to the 
statement of the law in Halsbury’s Law's of England, Vol. 8, Third Edition, paragraph 
252, at page 146 relating to statutory confirmation of void contracts by means of a 
local and personal Act of Parliament : the effect of such a statute is to make the 
agreement valid in toto. The principle is that where an Act of Parliament con- 
firms a scheduled agreement, the agreement becomes a statutory obligation and is 
to be read as if its provisions were contained in a section of the Act (see International 
Railway Company v. P. Commission^. We fail to see hotv this principle has any 
application in the present case. There is nothing to show that tlie agreement in 
the present case was confirmed as a law by the Ruler ; on the contrary, we have 
show'n earlier that it was ahvays treated as a contract between two parties. There 
is no magic in the expression ‘ legislative contract A contract is a compact 
beus'een two or more parties and is either executory or executed. If a statute adopts 
or confirms it, it becomes law' and is no longer a mere contract. That is all that a 
‘ legislative contract ’ means. In the case before us there is no ‘ legislative contract.’ 

In view of our conclusion that the agreement of 1.7th April, 1941 is not law, it is 
perhaps unnecessary to decide the further question as to whether section 3 of the 
Rajasthan Ordinance, 1949 (Ordinance I of 1949) continued it or whether section 30 
of the Rajasthan Excise Duties Ordinance, 1949 (Ordinance XXV of 1949) 
repealed it.- We may merely say that with regard to the effect of section 30, learned 
Counsel for the appellant relied on the principle that the presumption is that a 
subsequent enactment of a purely general character is not intended to interfere 
with an earlier special provision for a particular case, unless it appears from a con- 
sideration of the general enactment ^at the intention of the Legislature was to 
establish a rule of universal application in w'hich case the special provision must 
give way to the general {see paragraph 71 1, page 467 of Vol. 36, Halsbury’s Laws 
of England, Third Edition, and Williams v. Prilchar<P, and Eddington v. Borman*.') 

On behalf of the respondents it was submitted that section 30 of the Rajasthan 
Excise Duties Ordinance, 1949, in express terms, repealed all laws dealing with 
matters covered by the Ordinance, and section 3 thereof dealt with excise duties on 
goods produced or manufactured in Rajasthan, therefore, there w’as no room for 
the application of the maxim generalia specialibus non derogant and section 30 clearly 
repealed all earlier law’s in the matter of excise duties or exemption therefrom. 
It is perhaps unnecessarj' to decide this question ; because we have already held 
that the agreement of 17th April, 1941 was neither larr nor had the force of law. We 
may merely point out that the question is really one of finding out the intention of 
the Legislature, and in vierv of the very clear words of section 30 of the Rajasthan 
Excise Duties Ordinance, 1949 and of the repealing provisions in the Finance Act, 
1950, it would be difficult torhold that the earlier special law’ on the subject still 
continued in force. 

We proceed now to consider the second line of argument pressed on behalf 
of the appellant. So far as the Union Government and its officers arc concerned, 
there is, we think, a very short but convincing .answer to the argument. The agree- 
ment in question contains no term and no undertaking as to exemption from excise 
duty or income-tax to be imposed by the Union Legislature in future. Wc have 
pointed out earlier that the undertaking, such as it was, referred to Federal excise 
duty and Federal income-tax and w’e have further stated that the Federation con- 


1. 14 L. Ed. 977. 

2. A.I.R. 1937 P.C. 214. 


3. 100 E.R. 862. 

4. 100 E.R. 863. 
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templated by the Government of India Act, 1935 never came into existence. The 
Union which came into existence under the Constitution of 1950 is fundamentally 
different from the Federation contemplated under the Government of India Act, 
J935- Therefore, in the absence of any term as to exemption from excise duty or 
income-tax to be_ imposed by the Union Legislature, the question of succeeding 
Sovereigns accepting such a term and an obligation arising therefrom on 26th Janu- 
ary, 1950 by means of Article 295 (i) (b) of the Constitution cannot at all arise. 
Surely, a term or undertaking which is non-existent cannot give rise to a right or 
obligation in favour of or against any party. On this short ground only, the 
claim of the appellant should be rejected against the respondents in so far as the 
levy of excise duty or tax by the Union is concerned, apart altogether from any 
question whether the Ruler of Jodhpur or even the United State of Rajasthan 
could legally bind the future action of the Union Legislature. 

It is now %vell settled by a number of decisions of this Court that an “act of State” 
is the taking over of Sovereign powers by a State in respect of territory which -was 
not till then a part of it, by conquest, treaty, cession or other%vise, and the muni- 
cipal Courts recognised by the new Sovereign have the power and jurisdiction to 
investigate and ascertain only such rights as the new Sovereign has chosen to 
recognise or acknowledge by legislation, agreement or otherwise ; and that such a 
recognition may be express or may be implied from circumstances. The right which 
the appellant claims stems from the agreement entered into by the Ruler of Jodh- 
pur. The first question is, did the succeeding Sovereign, the United State of Rajas- 
than, recognise the right which the appellant is now claiming ? The second question 
is, did the next succeeding Sovereign, the State of Rajasthan, recognise the right ? 
Ajs against the State of Rajasthan the main claim of the appellant is based on that 
part of clause 6 which says that if any such duty (or tax) has to be paid by tijc com- 
pany, the State will refund the same to the company. The appellant cla ims as 
against respondent No. 2 a refund of the duty or tax as and when it is paid to the 
Union Government by the appellant. 

The learned District Judge found that the Ruler of Jodhpur acted upon the 
agreement in the matter of customs-concessions granted to the appellant and 
accepted the royalty as per clause 12 of the agreement; but the question relating to 
excise duty never came before the Jodhpur State as no such duty was leviable in 
the State. In the High Court Jagat Narayan, J. dealt with the evidence on the 
point and gave a list of documents bearing on it. He pointed out that the Director 
of Industries of the United State of Rajasthan no doubt made demands for the 
payment of royalty not only for the period since the formation of the United State 
of Rajastlian, but also for arrears of royalty for the period prior to the formation 
of that State. He found however that as to exemption from e.xcisc duty or the claim 
of refund, the United State of Rajasthan had in no \s’ay affirmed the agreement. 
The learned Judge said : 

“ ItTiat has to be determined is whether on the facts and circumstances appearing from the evi- 
dence on record it can be said that the United State of Rajasthan affirmed the agreement. I am firmly 
of the opinion that no sueh inference can be drawn. The State did not make up its mind whether or 
not to abide by the agreement and pending final decision the agreement sv-as acted upon provdsionally. ” 

So far as tlic Part B State of Rajasthan is concerned, there is nothing in the record 
to show that it had affirmed the agreement. Mr. Justice Bapna agreed ts'ith his 
le.amcd colleague on the Bench and referred specially to a letter dated 20th January, 
1950 which was a letter from the Commissioner of Excise, Jodhpur, to the appellant. 
In that letter the appellant was informed that it was liable to pay excise duty in 
accordance with the Rajasthan Excise Duties Ordinance, 1049. The appellant 
sent a reply in which it stated that excise duty was not IcN’iablc by reason of the 
agreement dated 17th April, 1941. Further corrcspondcnec followed and finally 
a reply was given on loth May, 1952 in which the Government of Rajasthan said 
that 

“ the rights and concessions granted to the company and the liabilities and obligations accepted 
by the former Jodhpur State under the agreement are extraordinars', unconicion-able and dispropor- 
tionate to the public interest ”. 
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The letter ended by saying that the claim of the appellant to exemption could 
not be accepted. Another letter on which the appellant relied -svas dated ist May, 
1950. In tliis letter the Government of Rajasthan said that the burden of the 
excise duty on clotli produced by the appellant fell on the consumers who pur- 
chased the cloth ; therefore the Government of Rajasthan did not consider it neces- 
sary to exempt the appellant from payihent of excise duty. It is worthy of note 
that all this correspondence started within a very short time of the promulgation 
of the Rajasthan Excise Duties Ordinance, 1949. From this correspondence Bapna,J. 
came to the conclusion that neither the United State of Rajasthan nor the State 
of Rajasthan affirmed the agreement. We see no reasons to take a different view 
of .the correspondence to which our attention has been drawn. 

What then is the position ? If the new Sovereign, namely, the United State 
of Rajasthan or the Part B State of Rajasthan, did not affirm the agreement so 
far as exemption from the excise duty or income-tax was concerned, the appellant 
is clearly out of Court. Learned Counsel for the appellant has relied on 
Article 295 (i) {b) of the Constitution. That Article is in these terms : — 

“ 295. (1) As from the commencement of this Constitution — 

(a) all property and assets which immediately before such commencement svere vested in any 
Indian State corresponding to a State g>ccified in Part B of the first Schedule shall vest in the Union, 
if the purposes for which such property and assets were held immediately before such commencement 
vdll thereafter be purposes of the Union relating to any of the matters enumerated in the Union List, 
and 

(1) all lights, liabilities and obligations of the Government of any Indian State corresponding 
to a State specihed in Part B of the First Schedule, whether arising out of any contract or otherwise, 
shall be the rights, liabilities and obligations of the ^vemment of India, if the purposes for which such 
rights were acquired or liabilities or obligations were incurred before such comma»cement will there- 
after be-purposcs of the Government of India relating to any of the matters enumerated in the Union 
List, 

subject to any agreement entered into in that behalf by the Government of India tvith the Govern- 
ment of that State. 

(2) Subject as aforesaid, the Government of each State specified in Part B of the First Schedule 
shall, as from the commencement of this Constitution, be the successor of the Government of the 

corresponding Indian State as regards all property and assets and all rights, liabilities and 

obligations, whether arising out of any contract or dthenvise, other than those referred to in clause (1).” 

The argument is that the Article provides a constitutional guarantee in the 
matter of rights, liabilities and obligations referred to in clause (t) and no law can 
be made altering those rights, liabilities and obligations. In support of this argu- 
ment our attention has been drawn to Article 245 which says that subject to the 
provisions of the Constitution Parliament may make laws for the whole or any 
part of the territory of India, etc. The contention is that the potver of Parliament to 
make laws being subject to the provisions of the Constitution, Article 295 which is 
one of the provisions of the Constitution controls tht power of Parliament to make 
la.\vs in respect of rights, liabilities, obligations, etc. referred to in Article 295 (i) 
(b) and therefore Parliament cannot pass any law altering those rights, liabilities 
and obligations. 

IVe do not think that this is a correct interpretation of Article 295 of the Consti- 
tution. But before going into the question of interpretation of Article 295 it may 
be pointed out that if the United State of Rajasthan did not affirm the agreement, 
then the appellant had no enforceable right against cither the United State of 
Rajasthan or the PartB State of Rajasthan. Under Article 295 (i) (i) there must 
be a right or liability on an Indian State corresponding to a State specified in Part B 
of the First Schedule which can become the right or liability of the Government 
of I^idia, etc. If the right itself did not exist before the commencement of the Cons- 
titution and could not be enforced against any Government, the question of its 
vesting in another Government under Article 295 (i) (b) can hardly arise. 

The scheme of Article 295 appears to be this. It relates to succession to pro- 
pert\% assets, rights, liabilities and obligations. Clause (a) states that from the 
commencement of the Constitution all property and assets which immedbtely 
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before such commencement were vested in an Indian State corresponding to a 
State specified in Part B of the First Schedule shall vest in the Union, if the pur- 
poses for which such property and assets were held be purposes of the Union. Clause 
(y) states that all rights, liabilities and obligations of the Government of any Indian 
State corresponding to a State specified in Part B of the First Schedule, whether 
arising out of any contract or othenvisc shall be the rights, liabilities and obliga- 
tions^ of the ^ Government of India if the purposes for which such rights were 
acquired orliabilities and obligations were incurred be purposes of the Government 
of India. There is nothing in the Article to show that it fetters for all time to come, 
the power of the Union Legislature to make modifications or changes in the rights, 
liabilities, etc. which have vested in the Government of India. The express pro- 
visions of Article 295 deal with only two matters, namely, (i) vesting of certain 
property and assets in the Government of India, and (2) the arising of certain 
rights, liabilities and obligations on the Government of India. Any legislation 
altering the course of vesting or succession as laid down in Article 295 will no doubt 
be bad on the ground that it conflicts with the Article. But there is nothing in the 
Article which prohibits Parliament from enacting a law altering the terms and 
conditions of a contract or of a grant under which the liability of the Government 
of India arises. The legislative competence of the Union Legislature or even of 
the State Lcg-islature can only be circumscribed by express prohibition contained 
in the Constitution itself and unless and until there is any provision in the Constitu- 
tion c-xprcssly prohibiting legislation on the subject cither absolutely or conditionally, 
there is no fetter or limitation on the plenary' powers which the Legislature enjoys 
to legislate on the topics enumerated in the relevant Lists (Maharaj Umeg Singh 
and others v. Slate of Bombay and others^). In our opinion there is nothing in Article 
295 tvhich expressly prohibits Parliament from enacting a laiv as to income-tax or 
e-xcise duty in territories which became Part B States, and which -were formerly 
Indian States, and such a prohibition cannot be read into Article 295 by virtue 
of some contract that might have been made by the then Ruler of an Indian State 
with any person. 

There is another aspect of this question. The rights, liabilities and obligations 
referred to in .‘Article 295 (i) {b) are, by the express language of the Article, subject 
to any agreement entered into in that behalf fay the Government of India and the 
Government of the State. Such an agreement ^vas entered into between the Presi- 
dent of India and Rajpramukh of Rajasthan on 2^th February', 1950. It is ncces- 
sarj* to explain how this agreement came into existence. A Committee known as 
the Indian States Finances Enquiry Committee was appointed by a resolution of 
the Government of India dated 22nd October, 1948 to examine and report upon, 
among other things, the present structure of public finance in Indian States and the 
desirability and feasibility of integrating F^cral finance in Indian States. Tliis 
Committee submitted its report on 22nd October, 1949. The agreement betivccn 
the President of India and the Rajpramukh of Rajasthan said : 

“ The recommendations of the Indian States Finance Enquiry CommiUec, 1918-49 (hereafter 
referred to as the Committee) contained in Part I of its Report read with Chapters I, II and III o 
Part II of its Report, in so far as thc>' apply to the State of Rajasthan (hereafter referred to as the State) 
together with the recommendations contained in Chapter Vltl, Part II of the Report, are accepted 
by the parties hereto, subject to the following modifications. ** 

It is not necessary for our purpose to set out the modifications in detail. It is 
enough to say that there is nothing in the modifications which in any way benefits 
the appellant. One of the modifications relates to State-oimed and State-operated 
enterprises which arc to be exempt from income-tax, etc. The appellant is neither 
a State-owned nor a State-operated enterprise. 'Another modification states : 

'• Smtc-sjxjtisored Banks or similar State-sponsored enterprises in the State nme enjen-ing any 
explicit tax exemptions shall be treated as ‘ Industrial Corpora tions ’ for ptrrposcs of the continunnee 
of the income-tax concessions cow enjoyed by them in accordance ss-ith paragraph 1 1 (3) (6) of the 
.Annexurc to Part I of the Committee’s Report. ” 
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Now the appellant is neither a State-sponsored Bank nor a State-sponsored 
enterprise. So far as the appellant is concerned the recommendations of the Com- 
mittee which were accepted in the agreement infer alia said : 

“ Any special finandal privileges and immunities (affecting “ Federal ” revenues) conferred by 
the State upon other individuals and corporations should ordinarily be continued on the same terms 
by the Centre, subject to a maximum jjeriod of ten (or fifteen) years, and subject also to limiting 
in other ways any such concessions as may be extrav-agant against the public interest.” 

The recommendation quoted above clearly shows that it was open to the Union 
to limit in any way it thought fit any concessions as appear to the Union Govern- 
ment to be extravagant and against the public interest. In view of this recom- 
mendation which was part of the agreement entered into between the President 
of India and the Rajpramukh of Rajasthan on 25th February, 1950, the appellant 
can hardly plead it has a constitutional guarantee to claim exemption from excise 
duty or income-tax. 

This finishes the second line of argument urged on behalf of the appellant. 
As to the pleas based on Articles 19 and 31 of 5 ie Constitution it is enough to 
say that on our findings the appellant had no enforceable right either against tlie 
State Government of Rajasthan or the Union Government on 26th January, 1950. 
It is obvious, therefore, that the appellant cannot invoke to its aid eitlier Article i g 
or Article 31 of the Constitution. As to the claim of refund which the appellant 
preferred, against the State of Rajasthan, the appellant’s position is no better. If 
neither the United State of Rajasthan nor the Part B State of Rajasthan affirmed 
the agreement of 17th April, 1941, the appellant cannot enforce any right against 
respondent No. 2 on the basis of that agreement. 

In the trial Court as also in the High Court the question of frustration of th® 
contract was canvassed and gone into. The Courts found that the contract wa® 
frustrated. In vie^v of the findings at which we have arrived, it is no^v unnecessary 
to consider tliat question. Therefore we do not propose to deal with it 

For the reasons given above, we have come to the conclusion that the appeals 
are -without any merits. We accordingly dismiss them -with costs. One hearing 
fee. 

V,S. ' Appeals dismissed. 


[End of VoLUiiE (1964) i S.C.J. (Reports.) J. 
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